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LAND & WIFE vs. COWAN, ef als. 


If the complainant is not entitled to relief upon the original bill, 
matters which. subsequently occur, and which are averred by way 
of supplemental bill, cannot cure the defect. 

When a remainder man files a bill guia timet, to protect his interest 
in certain slaves, an allegation in the bill that one of the defendants 
seized upon, and took possession of the negroes, from and out of 
the possession of the tenant for life, and that he has ever since ex- 
ercised, and claims to exercise full control over them, and has plac- 
ed them in the possession of another defendant, who still retains 
them, does not warrant the presumption that he took themas a tres- 
passer, or that he holds them otherwise than in subordination to the 
true title. 


3. Aremainder man cannot complain of a trespass upon the tenant 


for life, unless such trespass in some way endangers his remainder. 


. Every fact essential to entitle the complainant to the relief which 


he seeks, must be averred in the bill, and relief cannot be granted 
for matters not alleged, although they may be apparent from other 
parts of the pleadings and evidence. 


Error to the Chancery Court of Cherokee. Tried before the 


Hon. D. G. Ligon. 


J. B. Marry, for plaintiffs in error. 


A. Wuirts,, contra. 
20 
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CHILTON, J.—When this case was argued at the bar, it 
occurred to me that the decree of the chancellor could not be 
supported ; but upon looking more narrowly into the record, | 
am satisfied that his decision was correct. 

It is proper in the outset to remark, that if the record shows 
that the complainants were not entitled to relief upon the origi- 
nal bill, the matter which subsequently occurred, and which is 
averred by way of supplemental bill, does not cure the defect.— 
Hill v. Hill, 10 Ala. 527. 

The complainants insist, that under the will of Nathan San- 
ders, Mary, his widow, was entitled to the property in contro- 
versy during her life or widowhood, and that upon her death or 
subsequent marriage, the absolute property would vest in them 
in right of complainant Elizabeth. The bill is one filed quia 
timent, to protect the remainder, and the danger to the remain- 
der which is averred by the complainants is, that the property 
will be taken without this State. ‘This ground, which is assert- 
ed upon information and belief, is wholly unsustained by the 
proof, while it is expressly denied by the answer. 

Failing in this, the counsel for the complainants throws him- 
self upon another ground, namely, that there has been a sale 
fraudulently made of the entire property, and that Cowan in- 
sists upon the entire right to said slaves as administrator of 
John Gibson’s estate, by virtue of a bill of sale made by Mary 
Sanders to said Gibson, conveying said slaves to him; and he 
supposes the case is brought within the decision of Lyde, et al. 
v. Taylor, et al. 17 Ala. 270, where we held that ‘‘ when a ten- 
ant for life has conveyed the slaves absolutely to different per- 
sons, who claim the entire title and deny that of the remainder 
men, a court of equity will interpose, and secure to them the 
future enjoyment of their rights.”” Now, that the record shows 
facts sufficient to bring the case within the influence of this and 
kindred decisions there can be no reasonable doubt; but we have 
read the bill over and again, to ascertain where the bill of sale 
by Mrs. Sanders to Gibson, and the assertion of a hostile title 
to that of the complainants under it, or under any other pre- 
tence of right, is alleged in the bill, and we confess we have been 
wholly unable to find that any such allegations are contained in 
it. It is true, there is an averment to the effect, ‘‘ that by some 
means or other, the said negro woman and her children were 
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fraudulently purchased from the said Mary Sanders, without 
consideration ; and a billof sale obtained fraudulently from the 
said Mary to said negroes.”? Now whether said bill of sale has 
ever been set up as valid, whether indeed it is, outstanding, to 
whom it was given, or who has it, are all matters upon which 
the bill is silent. There is no averment in any way connecting 
the defendants Cowan and Hollingsworth with said bill of sale, 
nor the least intimation given by the pleader, that either of them 
claims to hold under it. 

It cannot, we apprehend, be seriously contended that the bare 
fact of some one having fraudulently obtained a bill of sale from 
the tenant for life at some time, can give a right of action against 
these defendants, who, for aught appearing in the bill, are tota! 
strangers to the transaction. Such pleading is not to be en- 
couraged, for a defendant could never tell what he is to answer. 
We may then lay the bill of sale out of the way, and procecd 
to the other grounds of alleged jurisdiction. 

It is supposed that the assertion of a hostile right to the pro- 
perty onthe part ef Cowan gives to those entitled in remainder 
the right to the protection of the court. If we concede this, 
still the bill is wholly defective in the averment of any such as- 
sertion of right. It says, “that Robert S. Cowan in 1839 or 
1840 seized upon and took possession of the said negro woman 
Eve, and of her children above named, from and out of the pos- 
session of the said Mary Sanders, and has ever since exercised 
and claims to exercise full control over the same, and has 
placed said negroes in the possession of Thomas Hollings- 
worth, who has them now in his possession.”? This averment, 
which is the only one as to the manner in Which the slaves 
were taken and held, constitutes no ground for resorting to a 
court of equity. It does not negative the idea, that Cowan 
may have lawfully seized them; non constat, Mrs. Sanders who 
had the right to them, until her marriage or death,‘ may have 
hired them to him, or have sold her interest in them to him; at 
all events, we should be going a great length to presume that he 
took them as a trespasser, and without right, when the pleader 
who knew or could have known the facts so material to his case, 
has failed so to state it. Neither are we authorized to presume 
that Cowan holds them otherwise than in subordination to the 
truc title, since this presumption is consistent with the facts al- 





' 
} 





800 ALABAMA... 





Land & Wife v. Cowan et-als. 





leged. The pleader does not charge that he (Cowan) sets up. 
any title to these slaves, but only that he has exercised and 
claims to exercse full control over the same. 

If Mrs. Sanders was entitled to the possession when this bill 
was filed, she might well have vested her right of possession in 
Cowan; but if he trespassed upon her right, unless such tres- 
ass in some way endangered the remainder which ultimately 
belonged to the complainants, they had no cause of complaint. 
it was a matter solely between Mrs. Sanders and Cowan, in 
which they (the complainants) had no interest or concern what- 
ever.—Nance vy. Coxe, 16 Ala. 125. So that upon the case 
made by the bill, the allegation of danger from the removal of 
the property out of the way, as not sustained by a particle of 
testimony, the complainants have not the semblance of equity 
oa which to rest their claim for relief. 

This being the case, we deem it unnecessary to go into tlic 
proof and answers; for it is but common learning that every 
fact essential to entitle the complainant to the relief which he 
sceks must be averred in the bill, and that relief cannot be 
granted for matters not charged, although they may be apparent 
‘rom other parts of the pleadings and evidence.—See upon this 
point, Story’s Eq. Plead. § § 257, 28; 1 Bro. C. R. 94; 6 
Johns. R. 565; Cooper’s Eq. Plead. 5-7; 11 Peters, 229; 11 
Vos. 240; 3 Wend. 584; T Wheat. 522; Daniel’s Ch. Pr. 
‘ti,n; Mitf. Plead. Tin2; 16 Ala. R.793; 15 ib..634;.15 
ih. 681; 11 ib. 960;- Gib. 518; Sib. 421; 1 ib. 330; 8 Port. 
i. 211; 5 ib. 343; 4 ib. 306; 3 ib. 470; 3 Stew. R. 245. 
‘The sale to Gibson, and claim of title by his administrator, are 
not the causes sct up by the bill for relief, but the threatened 
removal of the property. 

Let the decree be affirmed. 














JUNE TERM, 1851. 304 





McKINLEY os. WINSTON. 


1. Courts of equity put the same construction on the statutes of set- 
off, in the absence of all intervening equities, as do the courts of law. 

2. In an action to recovera debt due from the defendant to the plaintiff 
individually, the defendant cannot set off a debt due from the plain- 
tiff to a firm in which they are both partners. 


Error to the Chancery Court of Lauderdale. Tried be- 
fore the Hon. D. G. Ligon. 


Pryor, for plaintiff in error. 
Ormonp & NicuHotson, contra. 


DARGAN, C. J.—Winston brought a suit at law against 
McKinley to recover a debt due to him by McKinley individ- 
ually. McKinley, by his original and amended bill, seeks to 
set off against this debt a demand due from Winston, as the bill 
alleges, to a company composed of McKinley and Winston, and 
several others. ‘This is the object and substance of the bill, and 
we cannot doubt but it was properly dismissed; for, independent 
of all other objections, we think it clear that in the absence of 
all other intervening equities, one debt cannot be set off against 
another, unless they are mutual debts ; that is, debts due to and 
from the parties in the same right. Courts of equity put the 
same construction on the statutes of set off, as do courts of law, 
and if there isno equity going beyond the statutes, to entitle a 
party to have one debt set off against another, it must be shown 
that they are mutual debts, such as could be set off, the one 
against the other, under the statute at law, if the controversy 
were properly pending in that forum. In the case of Blagden, 
ex parte, (19 Ves. 465,) the petitioner was indebted to Hearn, a 
bankrupt, who was mdebted to the wife of the petitioner before 
the marriage. The object of the petition was to set off the 
debt due to the wife, ‘dum sola, against the debt owing by the 
husband to the bankrupt. The Chancellor said “it must be a 
strict set off at law, or a case of mutual debt or credit, but here 
is no pretence for a set off at law, nor is it a matter of set off in 
equity ; for if the petitioner had sued alone, this court would 
have required the wife as a party.’? The same principle is fully 
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recognized by Judge Story, in his work upon Equity Jurisdic- 
tion, vol. 2, 657; see also Green v. Darling, 5 Mason 207- 
208; 11 Ves. 27. Ideem it unnecessary to refer to authorities, 
to show that the debt due from Winston to the company of 
which the complainant was a member, could not be set off by 
him, against a debt he owed individually to Winston ; and, as it 
is manifest that there is no equitable ground going beyond the 
statute of set off, that entitles the plaintiff to have this demand 
due by Winston to the company set off against the debt he owes 
to Winston, the bill was properly dismissed, and the decree must 
be affirmed. 





TATUM & SMITH vs. MORRIS. 


1. Trespass is the only remedy for damage occasioned to the plaintiff 
by the malicious act of the defendant in causing an execution issued 
against a third person to be levied on property belonging to thie 
plaintiff. 

2. An action does not lie to recover damages for the malicious act of 
the defendant in suing out an injunction against the plaintiff, until 
the injunction is finally disposed of, or until the suit in which it was 
sued outis terminated. 


Error to the Circuit Court of Coosa. Tried before the 
Hon. Geo. D. Shortridge. 


Tuts was an action of trespass on the case by Tatum and 
Smith against Morris. The declaration contained three counts. 
The first and third counts, which are substantially the same, 
charge the defendant with “causing and procuring the Sher- 
iff of Autauga County to levy an execution against one Ste- 
phen Shelton, on certain slaves, the property of the plaintiff, 
and to take possession of and carry them away,”’ with intent to 
cause it to be suspected and believed that plaintiffs had no title 
to said property, and to hinder and prevent them from selling 
the same, whereby plaintiffs sustained great damage, &c. 
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The second count charges that the defendant, wrongfully, &c., 
with intent to injure plaintiffs, caused and procured a writ of 
injunction to be issued from the Chancery Court at Wetumpka, 
restraining plaintiffs from paying over certain sums of money in 
their hands, collected from an assignment of certain property to 
them by said Shelton, whereby they sustained great damage, 
&e. The court sustained the defendant’s demurrer to each 
count in the declaration, and this is now assigned as error. 


Exmore & Yancey, for plaintiffs in error : 

1. Case is the proper remedy for an injury done under process 
legal and regularly issued.—1 Chitty’s Pl. 139; Luddington vy. 
Peck, 2 Conn. 700; Brunscomb v. Bridges, 1 Barn. & Cress. 
145; Hayden v. Shed, 11 Mass. 500; Beck v. Broadbent, 2 
Durn. & East, mar. page 183; Beatty v. Perkins, 6 Wend. 
382; Watson v. Watson, 9 Conn. 141; Turner vy. Walker, 3 
Gill & Johns. 385; 5 East 304. These cases, though the 
facts are different, all establish the same principle, viz: that 
case, and not trespass, is the remedy when process is regularly 
issued by a court of competent jurisdiction, and an injury is 
done under it by its illegal use. Jt makes no difference whether 
the person so abusing the process is a party to it or not. 

2. When a party has sustained both general and special dam- 
age from a trespass, or immediate and consequential damage, 
he may waive the special or consequential damage, and proceed 
for the general damage only. If he can do this, there is no rea- 
son why he may not waive the immediate damage and proceeed 
for the consequential. It has been decided, that when the spe- 
cial damage is not the immediate consequence of the force, the 
trespass may be waived and case maintained.—Pitts v. Gaines 
et al., 1 Salk. 10; Muskett v. Hill e¢ a/., 5 Bingham 694; Gel- 
son v. Fisk, 8 N. Hamp. 404. If the damage be consequential, 
the party may sue in case, or in trespass with a per quod.—1 
Chitty’s Pl. 127. It has been further decided, that when there 
is both an immediate and a consequential injury, both actions 
may be maintained; and the plaintiffs being entitled to both 
must have their election to proceed in either.—Harker v. Birk- 
beak, 3 Bur. 1561; McAllister v. Hammond, 6 Cow. 345. Ithas 
‘Iso been decided, that in cases of negligence when the injury is 

‘mediate, the party has an election to treat the necligence as 
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the cause of action and declare in case, or consider the act itself 
as the injury and declare in trespass.—Blin vy. Campbell, 14 
Johns. 432; 6 Cowen 342; 3 N. Hamp. 465; 10 Wend. 324; 
Williams vy. Holland, 6 Carr. & Payne 23; 2 Black. R. 897. 

The declaration in this case does not make the levy and sei- 
zure of the slaves the gravamen of the action, but the abuse of 
the process. 

3. The cause of action accrued when the tortuous act was 
done, and when the consequential damage ensued.—Granger 
v. George, 5 Barn. & Cress. 149; Peter v. Kendall, 6 ib. 
703; 3 Barn. & Ad. 448; ib. 626; 16 East 215. 

4. The second count, averring the issuance and service of an 
injunction, is not bad for want of an averment that the injunction 
was dismissed : because the action in this case is not for the su- 
ing out of the writ, but for the malicious use of the process, anc 
therefore involves no question of probable cause for suing it out. 


Wuirte & Parsons, contra : 

1. It is insisted that each of the three counts discloses a 
cause of action for which trespass is the only remedy, “‘ and the 
motive, intent, or desiga of the wrong doer cannot change it.’’— 
See 1 Chitty’s Pl. p. 130, margin. 

Lord Chief Justice Ellenborough says: “The true criterion 
seems to be, according to what Lord Chief Justice DeGrey says 
in Scott v. Sheppard, (3 Wills. 403,) whether the injury received 
by the plaintiff was by force from the defendant. If the injuri- 
ous act be the immediate result of the force, originally applied 
by the defendant, and the plaintiff be injured by it, it is the sub- 


ject of an action of trespass, vi et armis, by all the cases ancient 


and modern, and it is immaterial whether the injury be wilful or 
not.—Leame v. Bray, 3 East 598; Wilson v. Smith, 10 Wend. 
327-8; Percival v. Hickey, 18 ib. 284; see also 1 Chitty’s Pl. 
p- 125-6-7-8. 

2. So also is trespass the remedy, where one directs the sher- 
iff to levy particular goods, not the property of the defendant in 
the action.—1 Chitty’ P]. 180; Phillips & Brown v. Hall e¢ ai. 
8 Wend. 610; Wall & Wally. Osborn, 12 ib. 39; Smith v. 
Shaw, 12 Johns. 257. Again—‘‘ where process has been mis- 
applied, as where A, or his property, has been taken upon pro- 
cess against B., trespass is, in general, the only remedy.’’— 
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1 Chitty’s Pl. mar. 185; 2 Wils. 309; 2 Bla. R. 353. The 
cases on which counsel for the plaintiffs in error rely, are clearly 
distinguishable from this case in principle. It will be found on 
examination, that all or nearly all are for the abuse of process 
by one who is a party to it. This doctrine is not disputed, but 
it is inapplicable to this case, and such is the decision of the 
court in one of the cases referred to.—See Watson v. Watson, 
9 Conn. 147. And where a justice issues a second execution 
after the first is satisfied, he is a trespasser.—Lewis v. Palmer 
ct al., 6 Wend. 367. But in this, as in all the cases, the doc- 
trine is distinctly recognized that the process is a protection to 
the officer executing it, so far as any trespass to the defendant 
is concerncd.—See also to the same point, McGuinty v. Herrick, 
5) Wend. 240; Turner y. Walker, 3 Gill & John. 385-386. 

3. The second count is defective for several reasons, and the 
attention of the court is invited to them, in connection with the 
general principles heretofore relied on, as to the first and third 
counts. 1. There is no averment by whom the bill in chancery 
was exhibited at Wetumpka. 2. It is not shown that the chan- 
cery suit is ended; for aught that appears, it may be still in pro- 
gress, and the ultimate decision of the chancellor in favor of the 
complainant. 38. There is no sufficient averment that the prop- 
erty was not liable to the claim set up by the bill—the facts 
connected with it are not set forth at all—a mere legal conclu- 
sion is all the count contains on this poimt. 4. The remedy for 
the wrongful exhibition of the bill, and the process granted un- 
der it, is by action on the bond. In suits commenced by at- 
tachment, but for our statute, no suit could be brought to re- 
cover damages until the attachment suit is ended. This statute 
provision does not extend to injunction bonds. 








PARSONS, J.—The first and third counts are so nearly 
alike, that our opinion upon the first will be decisive of the 
third. It is stated in the first, that one Shelton, by his deed, 
conveyed the property to the plaintiffs, in trust for the payment 
of his debts; that the defendant afterwards caused the sheriff 
to levy an execution, which was against the estate of Shelton, 
upon the slaves that were conveyed, and to take them away. It 
is fully alleged that this was done maliciously, for the purpose of 
causing it to be suspected and believed, that the plaintiffs had 
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no title to the real and personal estate conveyed by the deed, 
and of hindering a sale thereof, which the plaintiffs were about 
to make, and otherwise would have made, and that a sale was, 
at the time, prevented; and consequential damage in a sale of 
the land and slaves that was finally made is alleged. 

The declaration is in case, and the question is, whether tres- 
pass was not the only proper action ? 

The levy and seizure of the slaves was a wilful act, and the 
force was immediate. It is very unlike the cases, in some of 
which it has been held, that the injured party may bring either 
trespass or case for an injury caused by negligence in naviga- 
ting ships or driving carriages, for here the force was immediate 
and the act was wilful; and it is distinguishable from the case 
of an illegal distress, since in this case there was not the sem- 
blance of authority for taking the property of the plaintiffs un- 
der an execution against another person. Between these parties 
the execution was a nullity, and could not be pleaded as a justi- 
fication, as it contained no command to take the property of the 
plaintiffs. If so pleaded, with an averment that the property in 
truth belonged to Shelton, the plea, I think, would be demurra- 
ble at the common law, as amounting to the generalissue, though 
good, perhaps, under our statutes, which take away special de- 
murrers. ‘There may be cases, as stated in some of the books, 
where the injured party has an election to bring trespass or case, 
for damages that are immediate and consequential. Such cases 
must rest upon their own circumstances. But in this case, the 
plaintiffs certainly could have recovered all legal damages by de- 
claring in trespass with the per quod. 

‘* When process has been misapplied, as when A, or his prop- 
erty, has been taken upon process against B, trespass is, in gen- 
eral, the only remedy.”’—1 Chit. Pl. 185. 

2. The second count is certainly defective. It contains no 
averment that the suit or proceeding in which the defendant pro- 
cured the injunction, is ended or determined, nor that the injunc- 
tion has been disposed of. Previous to this, an action for mali- 
ciously procuring the injunction is premature. 


Let the judgment be affirmed. 
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HUGHES vs. HUGHES. 


A divorce will not be granted for cruel, barbarous and inhuman 
treatment, unless there has been either actual violence committed, 
attended with danger to life, limb or health, or a reasonable appre- 
hension of such violence. 


. Proof that the defendant was habitually intoxicated, that when 


drunk, he was a quarrelsome, turbulent, dangerous man, that he had 
used profane and abusive language towards his wife, threatening 
to inflict personal violence upon her, that he had endeavored to exe- 
cute his threats by chasing her through the house and yard, and at- 
tempting to strike her with a chair, and that he had on one occa- 
sion inflicted personal violence upon her by kicking her, establishes 
a case of legal crueliy, sufficient to entitle the wife to a divorce. 


3. A bill which charges the defendant’s habitual intoxication, and his 


violence resulting therefrom as evidenced by his threats and abuse, 
“that he used the most gross and abusive language toward com- 
plainant, cursing her, and compelling her through fear of his vio- 
lence to seek safety in quitting his presence, that he made threats of 
personal violence, such as would endanger her personal safety, as 
well as her life and limbs,” and specifies particular instances of his 
misconduct, substantially alleges sufficient to entitle the complai- 
nant to the relief prayed, and puts the defendant in possession of 
the charges to be proved against him. 


4. Acts of cruelty committed after a reconciliation revive the former 


5. 


cruelty, condonation being always conditional. 

In suitsfor divorce, a sworn answer denying the allegations of the 
bill does not impose upon the complainant the necessity of estab- 
lishing her case by two witnesses, or one witness with corroborat- 
ing circumstances. The statute (Clay’s Dig. 170, 3 6,) merely con 
templates a formal denial of the allegations of the bill, and does not 
require a sworn answer. 


Error to the Chancery Court of Montgomery. Tried be- 


fore the Hon. J. W. Lesesne. 


Watts & Jackson, for plaintiff in error : 
1. The proof shows that the defendant is guilty of cruelty in 


a legal sense, both in threats and kicking his wife.—Moyler v. 
Moyler, 11 Ala. 620; Otway v. Otway, 1 Eng. Eccl. R. 200; 
Hulme y. Hulme, 2 ib. 208-9; D’Aquilar v. D’Aquilar, 
3 ib. 329; Shelford on Marriage and Divorce, (marg. p.) 425, 432 
& 430. 
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2. One act of cruelty is sufficient.—Popkin v. Popkin, 3 Eng. 
Eccl. R. 325 and notes. 

3. Condonation will not apply in this case.—Worsley v. 
Wersley, 6 Eng. Eccl. R. 2495; condonation is not held as 
strictly against the wife as against the husband.—D” Aquilar y. 
D’ Aquilar, supra. 

4. Condonation must be pleaded in bar.—Beeby v. Beeby, 
3 Eng. Eccl. R. 338; Dance v. Dance, 3 ib. 341 and notes. 

5. After reconciliation, fresh acts of cruelty revive previous 
acts of cruelty.— Worsley v. Worsley, 6 Eng. Eccl. R. 249; 
Shelford on Marriage and Divorce, (marg. p.) 436. 


T. WituiaMs, contra: 

1. A bill filed for divorce on the ground of cruelty, must sct 
forth the facts which constitute cruelty.—Hill v. Hill, 10 Ala. 
927. Therefore, the demurrer to the bill for this cause should 
have been sustained, and the bill dismissed at complainant’s cests. 

2. The proofs show that after many of the charges, the par- 
ties lived and slept together; this was condonation, and no proof 
of subsequent acts to revive the original cause of complaint. 

3. The answer was sworn to, and denied the allegations; the 
auswer should prevail, unless overturned by the ordinary proof 
required, which was not given.—The statute declares (Clay’s 
Dig. 170, § 6,) that proof shall be required to support the alle- 
gations thereof, (the bill) as in cases where they (the allegations) 
are denied by the answer;” if allegations are denied by answer, 
then the answer prevails, unless overturned by two witnesses, 
or that which is equal to it. 


CHILTON, J.—This was a bill filed by the plaintiff in er- 
ror against the defendant for divorce a vinculo matrimonit, 
upon the alleged ground of cruel, barbarous and inhuman treat- 
ment, consisting of profane and abusive language, charging her 
with a want of chastity, threatening to inflict upon her personal 
violence, and to destroy her life, and in attempts to injure her 
person, which she avoided by escaping from him, and secreting 
herself ; whereby her life has been endangered, and she kept in 
continual fear, &c. The bill also charges habits of intoxication 
upon the defendant, and that he has cruelly treated certain 
members of the family, children of the complainant by a former 
marriage. 
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The defendant in his answer fully-denies the charges of cru- 
elty, &c. made in the bill. Several witnesses were examined, 
and the chancellor upon: the final hearing, deeming the proof of 
cruelty, &c. insufficient to warrant. a decree for divorce, dismiss- 
ed the bill. We entirely coincide in opinion with the chancel- 
lor, that the great rule which guides the court in cases of this 
kind has not been too.strongly stated by Sir William Scott, in 
Evans v. Evans, 2 Hagg. Con. R. 35, and re-affirmed in Loeck- 
wood v. Lockwood, 2 Curtis’s, 281, and by this court in Moy- 
ler v. Moyler, 11 Ala. R. 625. That rule is, that a divorce 
will not be granted for cruel, barbarous and inhuman treatment, 
unless there has been either actual violence committed, attended 
with danger to life, limb or health, or a reasonable apprehension 
of such violence. Guided by this rule, we have carefully exam- 
ined the testimony, and we are compelled by the view we take of 
it to come toa conclusion different from that attained by the 
chancellor. 

It is shown by all the witnesses who were examined, that the 
defendant for several years next preceding the separation, had 
abandoned himself to the constant habit of intoxication ; that 
his language was unmanly, obscene, and often most profane to 
his wife. Mrs. Rebecca Hall proves, that on one occasion, he 
kicked her, having returned home drunk between midnight and 
day, in consequence of which she arose out of bed, and remained 
up all the remainder of the night apparently much excited. At 
another time shortly before theix separation, he attempted to in- 
flict personal violence upon her with a chair. Mrs. Cushing 
has seen him chasing complainant through the yard, and she 
much excited endeavoring to keep out of his way.. She has 
found the complainant at. late hours in the night in the kitchen, 
endeavoring to avoid the defendant, having the appearance of 
being very nervous, and afraid. that he would inflict personal 
violence upon her.. In the fall of 1848, it appears by this la- 
dy’s testimony,. the complainant. had to take refuge in the cook. 
house, and bar. the doors,.so as to.avoid the defendant,. looking 
as though she was much alarmed.. 

Howell B. Tatum proves threats of personal violence on the: 
part of. the defendant, and that he frequently. cursed and abus- 
‘ed complainant. 

W..T..Moore, a witness examined on the part of the defendant, 
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proves that his habits unfit him for taking charge of the planta- 
tion, and that he was intoxicated the greater portion of his time; 
that upon one occasion when drunk, after abusing the complain- 
ant, he insulted a young man, a relation of hers, who had vis- 
ited her sick son, and ordered him off the place, that they had a 
fight, and that defendant was afterwards put in prison on a 
charge of an assault with intent to kill, &c.; that complainant 
frequently left home through fear, and at one time under advice 
of counsel, sued out articles of the peace against her said hus- 
band, deeming it necessary for her protection. This witness 
further states that on one occasion when drunk, defendant ran 
the complainant through the house; that defendant appeared 
to be dangerous when intoxicated, and had no regard as to the 
weapons he would then use. 

Mr. and Mrs. Greene, who went to reside with this family 
about the middle of November, 1848, and who remained three 
months, are examined by the defendant, and they testify that 
they saw no evidences of unkindness on the part of the defen- 
dant, either toward the complainant or the family. It will be 
remembered, however, that during their stay, Mr. Hughes was 
absent a portion of the time, (how long does not appear) in the 
State of Louisiana. Mr. Greene also states that the defendant 
indulged in the general habit of intoxication, and was considered 
when drunk a quarrelsome, turbulent and dangerous man. Many 
portions of these depositions were objected to by the defendant’s 
counsel, but we think that granting him the benefit of every ob - 
jection which can with plausibility be insisted on, enough re- 
mains to show that the conduct and treatment of Mr. Hughes 
to his wife was cruel in the legal sense of that term. In other 
words, it rendered the cohabitation unsafe, and placed her un- 
der reasonable apprehension of great bodily harm. The proof 
clearly presents him as having abandoned himself to the domin- 
ion of the grossest habits of inebriety ; that his affections have 
become entirely estranged from his wife; that when intoxica- 
ted, (and the proof shows that he is almost continuously so, this 
habit having become so inveterate,) he is turbulent and danger- 
ous; that he has threatened her, and attempted to execute his 
threats by pursuing her in the house, through the yard, and in 
attempting to strike her with a chair; more than this—he is 
presented as returning home amid the stillness of the midnight 
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hour, and instead of sceking seclusion in another room, as one 
not lost to a sense of shame and a decent regard for his family 
would most likely have done, he enters the bed chamber, and in 
a boisterous manner, abtises and kicks her. The proof presents 
a series of most unwarrantable conduct on the part of the hus- 
band, and if we leave out of view the proof of actual violence, 
there remains enough to show that this complainant cannot, 
without fear of such violence as will endanger her life, limb, or 
health, continue the matrimonial cohabitation with the defend- 
ant. But the whole case, in connection with the circumstances 
detailed by the proof in giving a history of it, (only a few of 
which we have stated,) in our opinion, clearly entitles the com- 
plainant to the relief which she prays by her bill.—Otway v. 
Otway, 2 Phillimore 95; (S.C. 1 Eccl. R. 200;) Evans v. Ev- 
ans, 1 Hage. 38; Moyler v. Moyler, 11 Ala. 620. The de- 
portment of the defendant, coupled with his disposition and in- 
temperate habits, affords the complainant just ground to appre- 
hend such personal danger as to render the discharge of the mar- 
riage duties impracticable on her part. It may be that all this 
is the result of intemperance. We believe it is; but if men 
will indulge in habits which lead to such enormities, they must 
suffer the consequences. 

We confess that we have had some difficulty in arriving at the 
conclusion, that the bill before us sufficiently sets forth the facts 
which constitute the cruelty complained of. It is not sufficient 
to set forth the conclusion that the conduct of the party was 
cruel, barbarous and inhuman, but the bill must state the facts 
which constitute such cruelty, barbarity, or inhumanity.—Hill 
v. Hill, 10 Ala. 527. . 

This bill charges that the defendant has made threats of per- 
sonal violence, “‘ such as would endanger her personal safety, as 
well as her life and limbs.”’ It then proceeds to give instances 
of his conduct, coupled with threats, by reason of which she was 
compelled to leave his house for safety, and seek refuge in the 
kitchen among the servants, and other places. It also charges 
the defendant with using the most gross and insulting language, 
cursing the complainant, and compelling her, through fear of his 
violence, to seek safety in quitting his presence; and these facts 
are charged as a few of the numerous instances of a like kind, 
which frequently occurred. His habits of intoxication are also 
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eharged, and his violence resulting therefrom, as evidenced by 
his threats and abuse, is stated, in consequence of which, for 
several years, she has been kept in a state of constant alarm.. 
and well grounded fear of personal injury. Now, although we 
think the allegations might have been more specific in stating the 
character of the threats, yet we are not prepared to hold that 
the bill is so defective as to require that it shou'd have been 
dismissed for that reason. It is stated that they were threats 
of personal violence, and such as compelled her to fl-« for safety, 
&e. The billis certainly inartificially drawn, but we think it 
substantially alleges sufficicient to warrant the reli i, and puts 
the defendant in possession of the charges to be sustained by 
proof against him. 

We think there is no ground for holding that the cruelty com- 
plained of has been condoned. Conceding that there was a re- 
eonciliation after most of the alleged cruelty had transpired, 
yet it is shown that it was renewed and kept up until 1849, when 
the separation took place. It is well settled that fresh acts of 
eruelty, after a reconciliation, revive the former cruelty, condo- 
nation being always conditional.— Worsley vy. Worsley, 2 Lee 
572; S. C. 6 Ecc. R. 249. 

The position that the sworn answer puts the comp!ainant upon 
proof of the allegations denied, by two witnesses, or one wit- 
ness with strong corroborating circumstances, cannot be main- 
tained. This was so decided in Moyler vy. Moyler, 11 Ala. 620. 
The statute manifestly contemplates that the answer shall be a: 
formal denial of the allegations, and need not be sworn to. 
If the party chooses to swear to it, it makes no alteration as 
to its legal effect. Its admissions do not dispense with proof 
as to the material allegations, so neither should its denials re- 
quire greater proof. 

Where the 4th section of the act of 1820 (Clay’s Dig. 170, 
§ 6,) says “ that proof shall be required to support the allega- 
tions thereof, as in cases where they are decided by answer,’” it 
means the answer previously spoken of in the same section—a 
formal answer denying the allegations, and not sworn to. It is 
very clear that the Legislature did’ not design to put these cases 
wpon a footing with ordinary chancery proceedings; but by 
making the recovery of the complainant depend’ on. the proof, to 
‘render it wholly dependent of the admissions of the answer. 
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Upon the whole case, we think the complainant should be en- 
titled to the relief prayed. The decree of the Chancellor dis- 
anissing the bill must be reversed, and the cause remanded for 
further proceedings consistent with this opinion. 











HERNDON ws. GIVENS’ Apm’a. 


2. When a declaration contains a special count and also the common 
ceunts, and the evidence, though inapplicable to the common counts, 
clearly entitles the plaintiff to a recovery on the special count, the 
appellate.court will not reverse on account of the court below in- 
‘structing the jury that he was entitled to recover on the common 
counts. 

. A distributee of an estate may‘become a competent witness for the 
administrator byseleasing to him his distributive share in the estate. 
%. But he isnot a competent witness to prove the execution of his 


own release. 


% 


Error te the Circuit Court of Talladega. Tried before 
the Hon. E. Pickens. 


Rick & Morean, for plaintiff in error: 

1. The interest of James A. H. Givens having been first 
shown aliunde, it was erroneous to allow him to prove that he 
had released.—Dent v. Portwood, 17 Ala. 242. 

2. Buta release by an heir to an administrator, of all claim, 
right, title, or interest in the estate of the intestate, does not 
render the heir a competent witness for the administrator, if 
the intestate. died seized-of real estate; such release does not 
divest the heir of his interest in the land, nor does it exempt 
him from ‘contribution for costs, if the administrator lost the 
suit.—Scales v. Desha, 16 Ala. 308, and cases therein cited ; 
Blackman v. Blackman, 16 Ala. 633. 

8. But here the heir (James A. H. Givens) had actually re- 
ceived an advance of $350 from the intestate, and the release 


21 
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could not exempt that advance from liability to then existing 
creditors, provided the costs of this suit should exhaust the es- 
tate and make it necessary for creditors to resort to the advance 
thus made. 

4. The heir here was also the original owner of the chose in 
action sued on, and transferred it to the intestate as collate- 
ral security for a debt due the intestate.—Houston vy. Prewitt, 8 
Ala. 486. 

5. The first charge given is erroneous, especially when 
scanned and interpreted in connection with the evidence. This 
charge overlooks the fact that it is an irregular endorsement— 
an endorsement by Herndon, alone, of a note payable to Hern- 
don & Kelly. ‘This charge relieves the intestate of suing the 
makers of the note in the county of their residence. It assumes 
that the endorser would be liable upon a promise, although it 
_. Was made in utter ignorance of the failure of the endorsee to sue 
according to law, in the proper county, and with proper dili- 
gence. It assumes that without any special replication of a 
subsequent promise, an endorsee may recover of an endorser, 
who has become a certificated bankrupt, upon proof of a subse- 
quent promise, and that such recovery can be had under the 
count for an account stated, without any special replication to 


the plea of bankruptcy. 


Wuite & Parsons, contra: 

1. If Jas. A. H. Givens was interested, it was only as dis- 
tributee, (see Herndon y. Givens, 16 Ala. 268,) and a release 
by a distributee to the administrator of all interest in the estate 
renders him a competent witness for the administrator.—Scales 
vy. Desha, Shepherd & Co., 16 Ala. 311; 1 Green. Ev. § 428 ; 
4 Camp. 27; 9 Ala. 219. The right of action was never in 
the witness, and he cannot, therefore, be a transferror of a chose 
in action, and the rule of public policy does not exclude him.— 
See, as illustrating the distinction, Bell v. Smith, 5 Barn. & 
Cress. 188; Houston v. Prewitt, 8 Ala. 846. A nominal con- 
sideration is sufficient to sustain the release.—16 Ala. 311. 

Plaintiffs are entitled to recover under the insimul computas- 
sent count.—1 Chitty Pl. 358; 10 East 104; 11 ib. 118; 13 
ib. 243; 16ib. 240; 17 John. 38; 2 Call. 299. 

This is not an effort to revive an old debt, the remedy upon 
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which is barred, but to enforce a promise, resting for its support 
upon the moral obligation of the bankrupt to pay/a debt.which, 
in law, had been discharged:—Brin v. Braham; .1,Bing. 281; 
Chitty on Con. 267; Bank v. Boykin, 9 Ala. 320. 

If a new promise be conditional, it is a new assumpsit, for 
which the old debt is a sufficient consideration.— Witzell vy. Buz- 
zard, 11 Wheaton, 309. 

Discharge in bankruptcy may be given in evidence under the 
general issue in assumpsit.-1 Chit. Ph. s 12 Wend. 470. 

When parties go to trial without a replication to a special 
plea, and the matter of replication is available under the general 
issue, the informality is presumed to have been waived by mutu- 
al consent, and the trial to have gone ‘on the merits.—Bond y. 
Hills & Fay, 3 Stew. 183. Wheelock v. Fitch, 3 Por., is over- 
ruled in Abercrombie v. Moseley, 9 Por. 148. 

There is in this case certainly no attempt at a replication of 
anew promise, and if the word replication in the record is held 
to apply to this plea of bankruptcy, it can be intended to mean 
nothing more than a simple replication and issue upon the facts 
set forth in the plea. 


DARGAN, C. J.—The declaration in this case eontains sev- 
eral special counts, and also the common or usual money counts. 
‘fhe last special count sets forth with particularity thematerial 
facts which were proved upon the trial, to wit: the making of 
the note by the Tidmores, payable to Herndon & Kelly, the 
endorsement thereof by Herndon to James A. Givens; the 
bringing of the suit in the name of Herndon & Kelly, for the 
use of Givens; the rendition of judgment thereon, and the sub- 
sequent levy of an execution on the land of John Tidmore, one 
of the defendants. ‘This count also alleges that John Tidmore 
filed his bill in equity against Herndon & Kelly, and also against 
said Givens, praying an injunction, upon which a final decree 
was rendered, perpetually enjoining, as to him, the said execu- 
tion. From this decree, an appeal was taken to the Supreme 
Court, and pending the cause in the Supreme Court, and after 
the discharge of said Herndon as a bankrupt, he, the said Hern- 
don, promised that he would pay said note, so endorsed by him, 
if the decree of the Chancery Court should be affirmed. It is 
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then ‘éiverred that the decree wae affirmed by the Supreme Court,. 
whereby the defendant became liable to pay, &c. The defend-- 
ant filed several pleas to the entive declaration, among which is 
the ples of his discharge in bankruptcy, sixce making the prom- 
ises in the declaration mentioned. Upon this. plea issue was 
joined, and the evidence which was introdueed ¢elearly shows that 
the endorsement of the note was made before the defendant was 
declared a bankrupt, but his promise to pay, if the decree cf 
the Court of Chancery should be affirmed by the Supreme 
Court, was made after his diseharge as a bankrupt was duly ob-. 
tained. The court charged the jury upon this evidence, that 
the plaintiff was entitled to recover upon the count for an ac- 
count stated, to which the defendant excepted. 

It is a well settled rule of law, that an express promise to pay 
a debt, which the promissor is under a meral obligation to pay,. 
will be enforced, although the legal remedy to enforee the pay- 
ment of the original debt is extinguished by the statute of limi- 
tations or of bankruptcy.—Chit. on Con. (7 Amer. ed.) 190 :: 
Scanton v. Elslond, 7 John. 37; Shippen v. Henderson, 14 
John. 178. But if the promise to pay be conditional, it is then 
incumbent on the plaintiff to prove that the condition has hap- 
pened or been performed, and in such a case it is said to be the 
best mode of pleading, to set out specially the conditional prom- 
ise, and then aver the fact or facts that make the promise abso- 
lute.—Chit. on Con.191; Penn v.. Bennett, 4 Campbell, 205 : 
Fleming v. Hayne,1 Starkie 370. Indeed, the authorities we 
have referred to would seem to imply, that when the promise is 
conditional it cannot be treated in the pleadings as an absolute 
and unconditional one, but that it should be alleged as made,. 
and then the condition upon. which the party promised to pay 
must be proved to have happened or to have been performed.. 
The last special count in this declaration correctly avers all the 
circumstances attending the promise material to have been al- 
leged, and then shows that the condition had happened upon 
which the promise was to be absolute. The evidence,.too, clearly 
shows that this promise was made after the defendant was dis- 
charged as a bankrupt. The plaintiffs, therefore, were clearly 
entitled to recover upon this count, for the material part of the: 
issue joined on the plea of bankruptcy was, whether the condi- 
tional ‘promise was made before or after the discharge in bank- 
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‘ruptcy. And inasmuch as the plaintiff was clearly entitled to 
‘recover according to the evidence upon this connt, we think, it 
‘clear that the judgment could not be reversed, even if we admit 
‘that. the evidence was inapplicable to the count for an account 
stated:; for the defendant, in no sense, could be injured by the 
court’s directing the jury that the plaintiffs could recover upon 
the common count, when the evidence clearly entitled the plain- 
tiffs to a recovery on this special count. Whether the recovery was 
on theone or the other, the amount would necessarily be the same, 
-and the defendant hes suffered no injury by these instructions. 
2. The plaintiffs iatroduced James A. H. Givens as a witness, 
and it was admitted that he was a son of the intestate, and one 
-of his distributees ; thereupon the plaintiffs introdaced a release 
from said witness to them, whereby he released all his interest 
as a distributee in his father’s estate, to the plaintiffs, and_pro- 
posed to prove the execution of the release by the witness him- 
self. To this the defendant objected, but his objection’ was 
-overruled. it is settled by the decisions of this court, that a 
distributee of an estate may be rendered a competent witness 
for the administrator, by a release to him of all the interest. of 
the witness in the estate of which he is a distributee.—Scales v. 
Desha, Shepherd & Co., 16 Ala. 308; Hall v. Alexander, 9 
Ala. 219. Whether there may not be cases in which a simple 
release by a distributee, as such, would be insufficient to render 
him competent, it is not necessary te inquire ; for it was shown 
that the estate of the decedent was entirely solvent, nor did it 
-appear that his lands would be required to be sold to pay the 
‘debts, whether this suit failed or not; and before the question 
-could be raised, that the interest of the witness in the lands de- 
-scended to him from his ancestor rendered him incompetent, not- 
‘withstanding his simple release as a distributee, it should be 
shown, that the lands would be required for the purpose of pay- 
ing the debts unless the administrator wes successful in the 
suit, ‘to sustain which, or the defence thereto, the distributee is 
called. This question we shall not decide, for it is not necessa- 
ry; for, inasmuch as no question was made that the lands de- 
-scended would be required to pay the debts if this suit failed, a 
— by the distributee of his distributive share clearly ren- 
dered him a competent witness for the administrator. This, 
however, does not get over the difficulty in thie cage, for the 
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question still remains whether the distributee was a competent 
witness to prove the release. Had the release been proved ali- 
unde, then the fact being established’ that he was no longer in- 
terested, lie could have properly testified in the cause; but the 
question is, was he competent to prove his own release, and thus 
qualify himself to give testimony in favor-of the administrator ? 
In the case of Dent vy. Portwood, (17 Ala. 242,)we had occasion 
to examine this precise point, and the conclusions to which we 
came were, that where the interest of the witness was made to 
appear from his own examination, he might be further examined for 
the purpose of showing that it had been extinguished or released. 
But on the other hand, if the interest of the witness appeared a/- 
unde, and not from the examination of the witness himself, then the 
witness could not be examined to remove the objection, or to 
prove the execution of the release. I have looked: into the au- 
thorities, and the reasons upon which that case rests, and I am 
satisfied it is correct ; for, if the witness is shown to be interes- 
ted otherwise than by his own testimony, his mouth is closed, 
and he cannot be permitted to testify at all until the objection is 
removed, and consequently cannot speak to remove the objection. 
But if the objection of interest is raised by the testimony of the 
witness himself; in the course of his examination, it is then but 
reasonable to permit the objection to be removed by the same 
means by which it was created. Applying these tests to the 
question whether the witness, James A. H. Givens, was compe- 
tent to prove the release executed by him, as a distributee, to 
the plaintiff, we are constrained to hold that he was not. When 
he was offered by the plaintiffs it was admitted that he was a 
son and one of the distributees of the intestate. This rendered 
him, incompetent, and the objection to his interest was then made. 
After the objection was made, the court permitted the witness, 
at the instance of the plaintiff, to prove the execution of his re- 
lease. In this there was error. 

We need not examine whether the court erred in permitting 
Edward Givens to prove the release executed by him, for it is 
manifest that upon another trial this can be done by- other 
testimony. Nor shall we examine in detail the other questions 
raised‘in the course of the argument; it is sufficient to say 
that if any of them would avail the plaintiff in error, they can. 
be’removed in 2 subsequent trial. 3 
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The court erred in permitting James H. Givens to prove the 
release by him executed, and the judgment must be reversed ‘and’ 
the cause remanded. 


Curtton, J., having been of counsel, did not sit in this case. 


METCALF vs. METCALF. 


1. A record can only be amended by some matter of record. 

2. A memorandum in the hand writing of the Judge of Probate on the 
trial docket of his court, in the following words, viz: “J. M. heir 
of A. M. v. Administrators ; Ordered to appoint Auditors, (naming 
them;) Ordered that they report instanter; Auditors report in admin- 
istrator’s hands, $469 82,”—is insufficient to authorize the court to 
render a decree nunc protunc at a subsequent term, against the ad- 
ministrators in favor of J. M. for the amount thus ascertained. 


Error to the Court of Probate of Dale county. 


On the 14th August, 1849, a decree nunc pro tunc was ren- 
dered as of the March term, 1848, by the Court of Probate of 
Dale county, in favor of Isaac Metcalf against John and Mary 
Metcalf, administrators of Anthony Metcalf, for the amount of 
his distributive share of the estate of said decedent. The mem- 
oranda upon which the decree nunc pro tunc was rendered, 
are set out in the record, and are as follows : 

“¢ Joshua Morris, heir of A. Metcalf, use of J. W. Williamson 
v. Adm’rs. Judgment on demurrer. Leave to amend granted on 
payment of costs of the term. Costs paid by S. T. Roach, attor- 
ney. Ordered toappoint auditors, Benjamin Walding, Mathew 
Johnson, and Daniel Johnson. Ordered that they report instan- 
ter. Auditors report in administrator’s hands, $469 82. Isaac 
Metcalf, heir of A. Metcalf v. Administrators. Same as above 
as to auditors, &c. Auditors report in hands of administrator, 
$469 82.” The clerk certifies that the foregoing “ extract 
from the trial docket of the Orphans’ Court,’’ is the only re- 











cord, note or memorandum in his office, upon which the pro 
ceedings of August 14, 1849, could have been predicated. 

Buroxp, for plaintiff in error, cited Brown v. Bartlett, 2 Ala- 
30; Armstrong v. Robinson, ib. 164; Waldo v. Spence, 4 
Conn. 71; Atkins v. Sawyer, 1 Pick. 351; People v. McDon- 
ald, 1 Cowen, 189; Thompson v. Miller, 2 Stew. 470; Bently 
v. Wright, 3 Ala. 607; Binford v. Daniels, 13 Ala. 667 ; 
Draughan v. Tombeckbee Bank,l Stew. 66; Rains ¥. Ware, 
10 Ala. 623; Bondurant v. Thompson, 15 ib. 202. 


F. S. Jackson, contra, contended that the order to enter 
judgment nunc pro tunc was not a judgment on which execution 
could issue ; and that if an execution was issued upon it a su- 
persedeas would be the proper remedy. 





PARSONS, J.—There are numerous decisions of this court 
covering the points presented by the assignment of errors in this 
case.—Miller v. Thompson, 2 Stew. 470; Wilkinson v. Ggldth- 
waite, 1 Stew. & Port. 159; Moody v. Keener, 9 Port. 252; 
Brown v. Bartlett, 2 Ala. 30; ib. 164; Benford v. Daniels, 13 
Ala. 667; Bondurant v. Thompson, 15 Ala. 202. It is well 
settled by these decisions, that a record can only be amended 
by some matter of record; and that parol evidence is not admis- 
sible for this purpose. In Brown v. Bartlett, supra, it is held 
that if no warrant for the amendment appears in the record, 
none can be presumed to exist; and to the same effect is the 
case of Rains v. Ware, 10 Ala. 625. Upon what evidence, ex- 
cept the memoranda on the trial docket set out in the record, the 
judgment nunc pro tunc, entered on the 14th August, 1849, was 
predicated, is not shown, and we have seen that we cannot pre- 
sume that any other evidence exists, or was before the court; 
the memoranda are wholly insufficient. 

_ In Moody v. Keener, 9 Port. 252, issue had been joined on 
the plea of “ not guilty,”’ in an action on the case. The jury 
returned a verdict in favor of the plaintiff, which the judgment 
entry recited as a verdict in an action of assumpsit. The judg- 
ment was reversed by this court, because the verdict was not 
responsive to the issue. Upon the cause being remanded to the 
entry nunc pro tunc, which Was sustained. The evidence in- 
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troduced to sustain the motion was the docket of the judge pre- 
siding on the trial of the cause, which contained the following 
memoranda opposite the statement of the case, viz: “ Dem. 
overruled. Jury, 1, verdict for plaintiff,”’ and the file of papers 
in the cause; and upon the writ was an indorsement in these 
words, viz: ‘‘We the jury find for the plaintiff $1,000 25 with 
interest and costs of suit.”? This proof was held to be insuffi- 
cient to authorize the judgment nunc pro tunc. 

In this case, the memoranda show but few of the facts, upon 
which a regular decree of the Orphans’ Court could be based. 
They do not show a presentation of his accounts and vouchers 
by the administrator for settlement, publication as required by 
law, an allowance of the accounts and vouchers by the court, 
the amount received by the administrator, or the amount paid 
out by him; nor do they show who is the administrator, nor 
whether the settlement was partial or final. If it be legitimate 
to look to these memoranda, they are wholly insufficient. 

The judgment must be reversed, and the cause remanded. 


LONG vs. RODGERS. 


1. The appellate court will not notice any errors except such as are 
assigned upon the record; and the practice is to examine such of 
them only as are insisted on by counsel. 

2. A memorandum made by a justice of the peace at the time of the 
trial of a prosecution before him, showing the judgment which he 
rendered in the cause, is admissible evidence in a subsequent action 
instituted by the defendant against the prosecutor, to show the ter- 
mination of the prosecution. 

3. R. and L. were arrested under a warrant issued by a justice of the 
peace, charging them with having unlawfully taken the prosecu- 
tor’s daughter from his premises, and detaining her against her will 
and consent, with intent to carry her out of the State. After the 
termination of the prosecution, R. brought an action against the pro- 
secutor for a malicious prosecution. To rebut the presumption of 
malice, the defendant proved his own declarations, made after the 
abduction of his daughter, but before the issuance of the warrant, 
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expressing his willingness that L. might marry his daughter. It was 

held, 

1st. That the plaintiff might prove that these declarations were com- 
municated to L., although the defendant was not present when 
the communication was made. 

2nd. That the plaintiff might also prove, that L. did not detain 
the young lady against her will and consent. 

3rd. That the plaintiff might also prove, that at the time of the insti- 
tution of the prosecution, the defendant entertained unfriendly feel- 
ings towards the family of which the plaintiff was a member. 

4, When the evidence which is objected to by the plaintiff in error 
is not set out in the bill of exceptions, the appellate court will 
presume in favor of the correctness of the judgment that the evi- 
dence was admissible. 

5. The construction of a written affidavit is a question for the deter- 

mination of the court, and not of the jury. 

. When any portion of a charge requested is illegal, the court may 

refuse the charge in toto. 

7. To sustain an action for a malicious prosecution, there must be ma- 

lice as well as a want of probable cause. 

There may be facts and circumstances which do not amount to 

probable cause, but which, being evidence of a want of malice, 

may justify the acquittal of the defendant upon the ground that 
there was an entire absence of malice. 

9. Soon the other hand, an entire absence of actual malice may 
consist with the absence of every reasonable ground for a belief 
of the party’s guilt; still, in such case the law implies malice, be- 
cause there is no proof to extenuate the prosecutor's act which 
has been rashly and indiscreetly done. 

10. Although the defendant honestly believed that the plaintiff was 
guilty of the offence charged, and acted upon such honest convic- 
tion, yet if there was a want of probable cause, such belief would 
not excuse him, unless it was founded on facts aud circumstan- 
ces which would create such a belief in the minds of honest and 
reasonable men. 

11. Ifno probable cause in fact existed, and the defendant failed to 
use such precaution as a prudent man would use to ascertain 
that fact, although he acted entirely without malice, yet in such 
case malice will be inferred from the want of probable cause. 

12, Although the charge given by the court is not in the language 
in which it is requested, yetif it be a full and fair exposition of the 
law, and not calculated to mislead the jury, the judgment will not 
be reversed. 


(Cui1rox, J. Dissenting, held, that if the charge requested asserte a cor- 
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reet legal proposition in appropriate terms, and is applicable to the 
proof, it should be given in the language of the request.) 


Error to the Circuit Court of Butler. Tried before the 
Hon. Nathan Cook. 


Wesley Rodgers and William Leaird were arrested under 2 
warrant issued by a justice of the peace, at the instance of Wil- 
liam Long, charging them with having unlawfully taken from his 
premises his daughter, and detaining her with intent to carry her 
out of the limits of the State against her will and consent. Af- 
ter the termination of the prosecution, Rodgers brought this ac- 
tion against Long, to recover damages for the malicious prose- 
cution. To show the termination of the prosecution, the plain- 
tiff offered in evidence a memorandum written at the time of the 
trial by the justice before whom the trial was had, its execution 
having been proved by the justice, who also testified that he 
kept no regular docket. The defendant objected to the admis- 
sibility of the paper, but his objection was overruled, and he ex- 
cepted. The several exceptions, and the charges given and 
refused, are set out in the opinion of Chilton, J. ‘This case may 
also be found in 17 Ala. 540. 


Eumore & Yancey, for plaintiff in error: 

1. In an action for a malicious prosecution the plaintiff must 
show the prosecution to be ended.—1 Chit. Plead. 679; 2 
Greenl. Ev. § 452. 

2. The memoranda, or paper introduced to prove that fact, 
should have been rejected as not being a record, nor an office 
paper, and could only have been used to refresh the memory of 
the witness.—Vastbinder v. Metcalf, 3 Ala. 100; 1 Stark. on 
Ev. 154. 

3. The conversation between Long and Thagard, relative to 
the message of Leaird that he would marry Sarah Ann, was in- 
troduced by plaintiff in error but for one purpose, viz: as tend- 
ing to disprove malice in Long in instituting the prosecution. 

4. The communication of what Long then said to the Leairds 
was irrelevant, as neither tending to prove malice in Long in 
prosecuting Rogers, nor want of probable cause. 

5. The reply of the Leairds, when this conversation was 
communicated to them by Thagard, was also illegal, as being 
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but the declarations of persons competent as witnesses, not a 
part of the res geste, and irrelovant.—1 Phil. on Ev. p. 169- 
171. 

6. The fact that the language used by the Leairds does not 
appear in the record, is not fatal to the exception. Nothing 
that they could have said could elucidate the issue—Long’s feel- 
ing to the Leairds. If there has been error, the court will pre- 
sume injury, unless the recerd shows that no injury accrued to 
the party thereby. 

7. The fact that Leaird did not detain Sarah Ann against 
her will was irrelevant to the issue, as no such charge had been 
preferred against Rogers; and even if there had been, this did 
not tend te prove that Rogers did not detain her against her 
will. 

8. The facts as stated in the first charge asked for by the 
plaintiff in error, show that Long had preferred no offence 
against Rogers, for which he could have been examined before a 
magistrate. This charge did not leave the construction of the 
affidavit to the jury—the court had already given to the jury 
the legal effect of the affidavit—and the charge was based upon 
an admission that such was its legal effect, but that the facts of 
the case might vary that construction. 

9. Two things are indispensable in this action: first, a want 
of probable cause; second, malice.—Chandler v. McPherson, 
et al.,11 Ala. 919; 2‘Greenl. on Ev. §§ 449-453; Stone v. 
‘Crocker, 24 Pick. 81-83. Malice may be inferred from want 
of probable cause, but this implication may be repelled by proof- 
—Wood v. Weir, 5 B. Monroe, 546-550. Want of probable 
cause is but one of the evidences of malice, which can be rebut- 
ted by other proof.—Stone v. Crocker, 24 Pick. 81; 24 ib. 11. 

10. If the jury believed from the evidence that Long, in pros- 
ecuting Rogers, acted under an honest belief of his guilt, then 
‘one essential ingredient of this action, malice, is wanting, and 
the second and last charges.asked for (numbered 3 and 7) should 
have been given, without qualification.—Chandler v. McPher- 
son, et al., 11 Ala. 919. If the evidence showed an entire ab- 
sence of malice in the prosecution, then the plaintiff could not 
recover ; and the charge asked for (numbered 5 on the record) 
should have been given; and the charge as given (numbered 6 
on the record) was error. It is the duty of the court, when a 
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proper charge is requested, to give it; and the refusal cannot 
be justified by afterwards giving one less extensive but free from 
error—Maynard & Co. v. Johnson, 4 Ala. 116 ; Ivers v. Phi- 
fer, 11 ib. 535; Cleaveland v. Walker, 11 ib. 1058; Cole v- 
Spann, 13 ib. 537. 

11. Malice is a pure question of fact, for the jury to decide. 
—2 Greenl. on Ev. §453. If, however, malice “‘mus¢ be in- 
ferred’’ from want of probable cause, it becomes a question of 
law, which the judge may withdraw from the jury. This view 
proves that malice is only inferrable.—See case cited in note to 
§ 453, of Greenl. on Ev. 2 vol. A charge asked for cannot be 
abstract, if there is any evidence to warrant the proposition.— 
Bradford v. Marberry, 12 Ala. 520; Hinton v. Nelms, 13 ib. 
222. 

12. That in refusing to give the charge asked for by the plain- 
tiff in error, in the terms in which it was asked, the court below 
erred, though it afterwards gave a charge containing substanti- 
ally the same principle.-—Rives et al. v. MeLosky, 5S. & P., 
330; Maynard v. Johnson, 4 Ala. 116 ; Ivers v. Phifer, 11 ib. 
535; Cleavland v. Walker, 11 ib. 1059 : Hinton v. Nelms, 13 
ib. 222; Cole v. Spann, 13 ib- 537; Phillips v. Beene, 16 ib. 
720, Livingston & Gilchrist, v. Maryland Ins. Co., 7 Cranch 
505; see p. 544; Noble v. McClintock, 6 W. & Sergt. 58; 
State of Hlinois v. Wilson, 2 Scam., 225; Hill v. Ward, 2 
Gillman 285. 

It is not a mere question of practice. It involves a prin- 
ciple.—Declaration of rights; Constitution of Ala. Art. 1, § 29, 
As long asa party uses respectful and appropriate language, 
and invokes an acknowledged legal principle in his defence, no 
judge has the right to substitute for him or against him that 
prineiple clothed in different phraseology. 

As a question of practice, the universal opinion of the bar 
ealls for an adherence to this long and well settled practice, 
as % protection against the partiality of a presiding judge, and 
against the misconception of juries. 

An adherence to past decisions is a principle which guides 
every appellate tribunal, unless clearly they are erroneous in 
principle, and calculated to do injury. 

In this case, no injury can accrue by an adherence to the 
rule. 
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1. Because the presiding judge has it in his power atall times 
to explain and qualify any correct legal principle which’ may be 
asked,'so as to make it conducive to a proper understanding of 
the case. 

2. When, however, a refusal of a correct legal charge is given, 
and the same principle given in different terms, there is no pow- 
er in the attorney te correct any misapprehension produced on 
the jury by the refusal to give the law as asked for his client. 

3. The “‘ refusal”? to acknowledge the correctness of the legal 
principle asked for, is the gravamen of the error, and not the 
mere giving of the same principle in different words. If a court 
should respond affirmatively to such a charge, and yet give it in 
its own terms, even this would prevent misconception in the ju- 
ry. In this case, the court “refused,” and therefore did not 
respond affirmatively. 








Warts, conira: 

1. Although this is a long bill of exceptions, the facts are not 
stated in such a way as to show that any error has been com- 
mitted to the injury of the plaintiff in error. Affirmative error 
must be shown; this court will not presume it. 

2. The first two exceptions are not assigned as error, and of 
course will not be revised by the court. 

3. The admission of the memorandum was proper to show the 
termination of the prosecution.—See Spear v. Cross, 7 Por. 
439; Tayler v. Briggs, 4 Met. 421; Rathman v. Slyer, 7 
Watts. 189; Williams v. Woodhous, 3 Dev. 257; Bostick y. 
Rutherford, 4 Hawks. 83; Bullock vy. Ogburn, use, &c. 13 Ala. 
346; Kennedy v. Dear, 6 Por. 90. 

4. The admission of what Thagard communicated to the 
Leaird’s, (they being charged jointly with the plaintiff below) was 
the same thing as if communicated to Rogers himself.—See 
Greenl. Ev. vol. 2, § 453. It was in rebuttal to, or explana- 
tion of testimony introduced by defendant below, and for this 
reason would be admissible, &e. The defendant below proved 
what he had said to Thagard, and he proved that he requested 
Thagard to communicate it to the Leaird’s. It was then but o 
conversation between Longand the Leaird’s, carried on through 
the medium of Thagard. But the bill of exceptions does not 
show what this conversation and acts were, and this court ¢can- 
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not see therefore, how the plaintiff in error was injured thereby. 
It was his duty to show this. 

5. The proof that the Leairds did not detain defendant’s daugh- 
ter against her will, tended to show, and did show, that there was 
want of probable cause for the arrest, and was therefore pro- 
per. The Leaird’s and Rogers were jointly charged in the war- 
rant.—See Long and Rogers at the last term of this court. 

6. The proof that there were unfriendly feelings between tlic 
family of Rodgers and Long was admissible as a circumstance 
to show Long’s malice. 

7. As to the charges; the first charge excepted to is not as- 
signed as error, and cannot be looked to. 

8. The first charge agked, (as shown by the bill of exceptions) 
should not have been given, and was properly refused. The 
first part of it was objectionable, because it asked the court to 
leave the construction of the affidavit to the jury.—See Long & 
Rogers, decided at the last term. If the balance of the charge 
was correct, for this reason the court might well have refused 
it; the court was not bound to distinguish between the legal and 
the illegal. But the latter part of it was illegal also. ‘The ad- 
vice of a justice of the peace could not protect him.—Williams 
v. Vanmeter, 8 Miss. 339. The justice was not shown to be 
learned in the law, and it isnot shown that Long communicated 
to him truly and fully all the facts, and asked his advice therg- 
on, even if it had been proven that he was learned in the law.— 
See Little vy. Blunt, 3 Mason, 102; Williams v. Vanmeter, + 
Miss. 339, supra. This court will scarcely presume, in the 
absence of proof, that a justice of the peace is learned in the 
law.—See further, Hewlett v. Cruchly, 5 Taunt. 277. 

9. As tothe next charge. Malice may well be inferred and 
must be inferred, from an entire want of probable cause.—See 
1 Greenl. on Ev. § 18; 2 ib. § 453, the latter part of the sec- 
tion particularly, and authorities cited in the note; see also 
King v. Root, 7 Conn. 613; Murry v. Long, 1 Wend. 140; 
Kirksey v. Jones, 7 Ala. 622; Whitehurst v. Ward, 12 Ala. 
264; Stark. on Ev. 912; Wills v. Noyes, 12 Pick. 324. Un- 
less the qualification of the charge given be the law of this State, 
then there is no safety to the community against reckless or pre- 
tended ignorance and secret malice.—See Hall v. Hawkins, 5 
Humph. 357; Faris y. Starke, 3 B. Monroe, 4; Hickman v. 
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Griffin, 6 Mis. 37; Merriamv. Mitchell, 1 Shep. 439 ; (13 Me.;) 
Wood v. Weir, 5 B. Monroe; Travis v. Smith, 1 Penn. 234; 
Holburn v. Neal, 4 Dana 121; 19 Wend. 417; Wiggin v. 
Coffin, 83Story 1; Fushay v. Ferguson, 2 Den. 617; Rice & 
P onder, 7 Iredell 390. 

10. The next charge asked aud that given are the same in 
substance as that noticed under the ninth point, and the other 
charges assigned as error are the same in substance. But these 
charges asked are abstract; there was no testimony showing 
that the defendant acted on an honest belief of the charge made 
against Rodgers. It was clearly shown that as to Rogders, 
there was not the shadow of probable cause, and it was shown 
that independent of the entire want of probable cause, there was 
malice.—See Holmes v. Gayle & Bower, 1 Ala. 517; Stone v. 
Stone, 1 Ala. 582. The charges asked were objectionable in 
another point, viz: 

11. They asked the court to leave to the jury the question 
as to whether there was probable cause. This is a mixed 
question of law and fact; the charge should have asked the 
court to say whether certain facts did or did not amount to pro- 
bable cause. The jury must find the facts, and the court deter- 
mine whether or not there was probable cause.—See Wilder v. 
Holden, 24 Pick. 11; Stone v. Croker, 24 Pick. 81; Wills v. 
Noyes, 12 Pick. 324; Carrico v. Meldrum, 1 A. K. Marshall 
2245; Ives v. Bartholomew, 9 Conn. 309; Stone v. Stevens, 12 
ib, 219. 

12. In a legal sense any unlawful act done wilfully to the in- 
jury of another, is malicious.—See Commonwealth vy. Snelling, 
15 Pick. 337. 





CHILTON, J.—It is well settled, that this court will not no- 
tice any errors except such as are assigned upon the record, and 
the practice is to examine such of them only as are insisted on 
by the counsel.—Cunningham v. Carpenter & Watson, 10 Ala. 
109. The admission of the affidavit and warrant as evidence 
cannot, under the rule above laid down, be considered by us, the 
same not being embraced by the assignment of error.—See Steb- 
bins v. Fitch, 1 Stew. 180; Minor’s Ala. 11, 23, 35. 

2. The cases of Kennedy v. Dear, (6 Por. 90) and Bullock v. 
Ogburn, use, &c. (13 Ala. 346,) chow that there was no ‘error 
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in admitting as evidence to the jury the memorandum made. at 
the time of the trial by the justice of the peace trying the cause, 
of the judgment which he rendered, the same containing the 
written evidence of his judgment, as explained by the justice 
who produced the paper and who presided at the trial. 

3. We think there was no error in permitting the plaintiff to 
prove that what the defendant Long told Thagard as to his wil- 
lingness for Leaird to marry his daughter, and that he would 
give him, in the language of the bill of exceptions, “‘ if Leaird 
would come to him, a permit to marry her,’ was communicated 
to Leaird. Long had proved that Thagard had this conversa- 
tion with him one or two days before suing out the warrant. 
Now the fact of Long’s willingness to the marriage, if commu- 
nicated to Leaird, conduced to show that the latter was not guil- 
ty of a breach of the peace in going off with the girl, but that 
his object was to marry, not to imprison her, or deprive her 
otherwise of her liberty ; that Long was not present when this 
communication was made to Leaird makes no difference. If 
what he said, upon being eommunicated, tended to justify or to 
explain the conduct of Leaird in going off with the young lady, 
to this extent it tended to show that Long was apprised of the 
real intention of the parties in doing what they did, and that 
their conduct may have been and probably was influenced by 
his representations. At all events, it tended to explain the 
transaction, and to show the want of probable cause, and this, 
independent of any knowledge on the part of Long whether or 
not what he told Thagard had been communicated to Leaird, and 
in this view it was admissible. ‘The plaintiff must prove that 
the prosecution was instituted maliciously and without probable 
cause. Malice may be inferred by the jury from the want of 
probable cause; it may also be proved by the defendant’s con- 
duct, and declarations conducing to show that the charge he 
preferred, or the prosecution he incited, was unfounded.—2 
Green. on Ev. § 453, and cases cited. These declarations, and 
the proof of their being communicated, were not, therefore, irrel- 
evant, but properly admitted. 

4. It isfurther objected, that the plaintiff 08 allowed to prove 
what William and Henry Leaird said in response to the commu- 
nication of Thagard, and what passed betweeen Thagard and 
Leaird at the time. ‘The bill of exceptions does not state what 
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was said or what took place between them on the occasion refer - 
red to; so that it is obvious we cannot reverse for this supposed 
error, since we cannot, in the absence of the proof, determine 
upon its admissibility, or whether its admission injuriously affec- 
ted the party excepting. Presuming against the bill of excep- 
tions, we must intend in favor of the correctness of the judg- 
ment below, that such proof did not injuriously affect the defen- 
dant, or was part of the res geste, otherwise he would have 
set it out in the record for our inspection and reversion.— 
Holmes v. Gayle & Bower, 1 Ala. 517; Stone v. Stone, use, 
&c., ib. 582; Pearson v. Howe, 11 ib. 370. The bill of ex- 
ceptions then fails to show error in the matter of the admission 
of this proof. 

5. It is insisted that the court erred in allowing the plaintiff 
below to prove that Leaird did not detain defendant’s daughter 
against her will ; that such proof was irrelevant, under the is- 
sue, and did not tend to show that Rogers, the plaintiff, did not 
so detain her. We do not concur with the counsel in this view. 
The affidavit made by the defendant Long, and the warrant 
thereupon issued, preferred a joint charge against the Leairds 
and Rogers, of unlawfully taking the daughter of the prosecu- 
tor from his premises, and the affidavit stated that ‘‘ Henry 
Leaird intends to carry her out of the limits of this State, 
against her will and consent.”” The just and fair construction 
of the affidavit is, that the parties therein named united in un- 
lawfully taking the young lady from the premises of her father, 
that Henry Leaird might carry out his intention of taking her 
out of the State against her consent. It was then competent 
for the plaintiff to show, that she remained away from her father 
willingly, and that no one detained her against herconsent. But 
the evidence is proper in another view. It is unnatural, and op- 
‘posed to experience, that the daughter, having been unlawfully 
‘taken from her parents’ residence against her consent, being at 
a marriageable age, should choose voluntarily to stay with those 
who had mistreated her. It is, therefore, a circumstance which 
the jury may take into consideration, in determining whether she 
didnot willingly go, as the proof conduced to show that she vol- 
‘untarily remained away. 

“6. The next error assigned is, that the plaintiff below was al- 
lowed to prove that when this prosecution was instituted the de- 
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fendant entertained unfriendly feelings towards’ the ‘family’ of 
which the plaintiff was a member. We think such proof was 
admissible. In suits for proseeutions of this kind, mialiée’is the 
gist of the action, and whatever tends to show that the prosecu- 
tor was actuated by malicious feclings, or a desire to gratify /his 
revenge or spite, is competent. {It may be vety weak testimony 
in the proportion, as it may be rebutted by other proof in the 
cause showing that the prosecutor was influenced by no improper 
motive, and that he acted under an honest conviction that the 
‘cause for the prosecution really existed; nevertheless the proof 
may properly go to the jury for what it is worth. 

7. We come lastly to the consideration of the charges of the 
‘court, to which exceptions were saved, and to therefusal of the 
‘court to charge as prayed by the defendant below: 

We pass by the first charge given by the court, the same not 
being assigned for error. As to the charge first asked by the 
defendant below, it is only necessary to say that it devolved 
upon the jury the construction of the affidavit in connection 
with the other evidence. When this cause was before us at a 
previous term, we held it to be the duty of the court to construe 
the affidavit when called upon.—See 17 Ala. 540. The court then 
properly refused to refer its construction to the jury for them to 
determine, either solely or in connection with the other proof, 
whether it involved the charge of a felony or a misdemeanor, 
or no charge cognizable by the criminal law. The written 
affidavit made by the defendant, Long, speaks for itself. Its 
legal effect as embodying a charge against the plaititiff be- 
low of a violation of the criminal law, is a question which the 
court, and not the jury, should determine. This portion of the 
charge being improper, the court very correctly refused the 
whole, since the court is not required to give a charge, any por- 
tion of which is illegal, but should refuse the whole, unless the 
judge chooses to separate the legal from the objectionable portion 
of it, which he may, but is not bound to do.—Rives & Mather 
v. McLosky & Hagan, 5 S. & P. 330; Carmichael v. Brooks, 
9 Por. 830, and cases cited on page 334. 

8. The defendant asked the court for several specific charges, 
which the court refused to give without superadding a qualifica- 
tion to each, but which, (with the exception of one;) we'think, 
upon a fair construction of the bill of exceptions, were given 
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with ghe qualification, of which we will hereafter.speak.more par- 
ti 


The-enly charge which was not given in, the terms asked, but 
with a qualification, is as follows :- That “if: the jury should be- 
lieve there was an entire want of probable canse, yet if: they 
believe from the proof that the defendant acted entirely without 
malice, then he was-not liable in this action.”” This charge the 
court refused in the terms asked, but, charged the jury “ that if 
there was no probable cause, and the defendant did not use the 
precaution which a prudent man would use to ascertain that 
fact, that then malice would be inferred froma such failure on his 
part.” 

It is well settled, that to sustain. this action, there must be 
malice, as wellas a want of probable cause. But when the law 
speaks of malice in this connection, it does not imply that there 
should be actual ill will, hatred, or a desire to injure the party 
prosecuted through revengeor spite. If the prosecutor,.in the 
entire absence of any probable or reasonable grounds justifying 
even a suspicion of the party’s guilt, sets the prosecution on 
foot, the legal implication of malice necessarily arises, but at the 
same time there may be,. on the other hand, circumstances of 
suspicion, which, in judgment of law, would not amount to prob- 
able cause, and which nevertheless.would: fully justify the con- 
clusion on the part of the jury trying the cause, that there was 
an entire absence of malice. Otherwise, it would be sufficient 
in all cases to prove a want of probable cause to entitle the party 
to reeover, and the legal presumption of malice which arises out 
of the want of such probable cause would thus be made conclu- 
sive. Lest we should be misunderstood, we repeat, there may 
be facts and circumstances which da not amount to probable 
cause, but which, being evidence of a want of malice, may jus- 
tify the acquittal of the defendant upon the ground that: there 
was anentire absence of malice. So, on the other-hand, an entire 
absence of actual malice may consist with the absence of every 
reasonable ground for the belief of the party’s guilt; still in such 
case, the law implies malice, because there is no. proof to exten; 
uate the party’s act, which has been rashly- and) indiscreetly 
done.—8 Starkie’s R. 389. 

‘Now; in the case before us, as in all cases, we should refer 
the charge-asked ag well as the charge given, tothe facts. Thus 
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considered, I think the charge refused was proper, and. should 
have been given. There was some evidence furnished. by the 
cireumstances, conducing to show that the prosecutor was actua~ 
ted by a bona fide desire to bring those whom he honestly ‘be- 
lieved to have been guilty of a violation of the criminal law, to 
the bar of justice. As applicable to this state of the proof, the 
defendant below asked the court to charge that although there 
might be an entire absence of probable cause, yet, if there was 
an entire absence of malice, the party must be acquitted. The 
charge was general, but nevertheless, when taken in connection 
with the proof, was correct in ‘point of law, and I think should 
have been given as it was requested. If the court deemedit too 
general, and desired to restrict its effect, and to limit it, another 
explanatory charge might well have been given, but this, in my 
judgment, should not have been refused. My brethren are of 
epinion, that although the charge given in lieu of this operated 
to restrict it, yet if it was a restriction which, when taken in con- 
nection with the evidence in the cause, presented the law of the 
ease in a correct and clear light before the jury, and ina manner 
calculated to prevent any miscenception of the law on their part, 
which might result from the general nature of the charge refu- 
sed, they will ‘not reverse for such refusal. They think the 
charge given embraced the substance of so much of the charge 
demanded, as placed the law of the case more properly before 
the jury. They concede the correctness, however, of the charge 
which the court refused to give in the terms asked, and justify 
its exclusion from the jury, for reasons which they will assign. 
_ For myself, I cannot consent to depart from a practice which 
has long been acquiesced in, and which is as firmly settled by 
the repeated decisions of this court, as a. question of practice 
ean well be settled. Awarding to the juries of the country all 
the acumen which may be-claimed for them, and to the judges of 
the primary courts all the legal learning necessary to qualify 
them for the proper:discharge-of the high responsibilities devol- 
ved upon them in the administration of the law, still itis not as- 
suming too much to say, that juries may labor under very erro- 
neous impressions in regard to the law, conceived from the refu- 
sal of the court to give charge which is applicable to the proof, 
and which asserts a correct legal proposition in appropriate terms. 
Such refusal stamps the charge with the idea of illegality, or im- 
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‘of some'sort, and, though it may- afterwards be given. 
substantially, devolves upon the jury the process of reasoning, 
and inference, to ascertain whether that given is an equivalent 
for'that refused, and after all, leaves the question still to be 
solved, why the refusal ? 

The principle of the rule was asserted by this court under 
its first organization, in 5 Stew. & Por. 330; and subsequent 
decisions have applied it more stringently, which is some evi- 
dence td my mind of its utility.—See Maynard v. Johnson, 4 
Ala. 116; Ivey v. Phifer, 11 ib. 535; Clealand v. Walker, ib.. 
1059; Hinton v. Nelms, 13 ib. 222; Cole v. Spann, ib. 537 ;- 
Phillips v. Beene, 16 ib. 720. 

It is a maxim which [ think we ought not to violate, “ that 
the practice of the court is the law of the court.””—3 Bulst. 53 ; 
Broom’s Legal Maxims, 57; Bonill v. Wood, 2 M. & S. 25:;: 
15 East: 226; 11 Mees. & Wels. 690. I can see no reason 
for departing from this established practice. It but affords to 
counsel who study the law of their case an opportunity of pre- 
senting it before the jury, couched in sach terms as in their 
opinion will give it effect, and leaves the court perfectly free to 
give other, and further charges, explanatory of those given. If 
the court assents to the legal proposition contained in the charge, 
the jury should be so informed, and the charge should not be re- 
fused. If the language in which the charge is couched is inapt, 
or otherwise improper, (I say nothing of gross language, which I 
am not allowed to presume any counsel will use,) this should fur- 
nish no excuse for refusing the charge, thereby impressing the 





jury with the belief; that the charge was denied because it failed 


to assert @ correct legal proposition. The charge as to the law 
should be given, and the language corrected. 

Bat shall add no, more on this point, and will turn to the 
consideration of the qualifications superadded, to the charges 

9. The-court, by the qualifications given, with tle charges. 
prayed, substantially asserted the law to be—1. That although 
the defendant honestly believed the plaintiff was guilty of the 
offence charged, and acted upon such honest conviction, yet if 
there was a want of probable cause, such belief would not ex- 
cuse the defendant, unless “it was founded on facts and circum- 
stances which would create such belief inthe minds of honest 
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and reasonable men.’’ 2. So neither should the defendant. be 
acquitted although he acted entirely without malice, if no prob- 
able cause in fact existed, and he failed to use such precaution 
as @ prudent man would use to ascertain that fact, but that in 
such case malice would be inferred from the want of probable 
cause. 

In Chandler v. McPherson, et al., (11 Ala. 916,) the court, 
after an examination of numerous authorities, say: “It may 
be safely affirmed as a general rule, that although the defendant 
in an action for malicious prosecution may not be able to show a 
probable cause for prosecuting the plaintiff, or the plaintiff may 
prove a state of facts from which the want of it is inferrable, yet 
if the defendant acted under an honest belief that the plaintiff 
was guilty of the offence for which he was charged, no recovery 
can be had against him.”’ 

As tothe qualification when applied to the first charge, we are 
not prepared to say that it is wrong, notwithstanding the charge 
itself is in the language of the decision just above referred to. 
That case lays down the general rule, but the Chief Justice 
does not inquire as to the qualifications to which it should be sub- 
ject in its application to cases differently situated from that. be- 
fore the court. It will never do, as we have above intimated, 
to hold that a belief of the plaintiff’s guilt, founded upon the 
caprice, prejudice, or the idle dreams of the prosecutor, in the 
absence of all facts and circumstances which would generate 
such suspicion of guilt in the mind of a reasonably prudent man, 
will exonerate the party from liability. The books abound with 
cases to the contrary. I will not swell this opinion by comment- 
ing on them, but will content myself by merely citing them.— 
See Brooks v. Warwick, 2 Starkie’s R. 389, per Lord Ellen- 
borough; S. C. 3 Eng. Com. Law R. 396; Rice v. Ponder, 7 
Iredell’s L. R. 390—396, per Ruffin, C. J.; Foshay v. Fergu- 
son, 2 Denio, 617, per Bronson, C. J. ; Travis v. Smith, 1 Penn. 
State R. 234—237, per Sergeant, J.; Faris v. Starke, 3B. Mon. 
4; Wood v. Weir & Sayre, 5 ib. 544; per Justice Story, in Wig- 
gin y. Coffin, 3 Story’s 1—7; 13 Me. 439; 6 Mo. 37... To 
these many other cases might be added. Indeed, we do not nn- 
derstand the case of Chandler v. McPherson to hold @ different 
doctrine. The prosecutor, it is there said, must have. am: hon- 
est belief of the party’s guilt, which would not imply @» belief 
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founded upon insufficient evidence, although that evidence might 
not in legal contemplation amount to probable cause. 

As to the application of the qualification to the general charge, 
which assumes the prosecutor’s innocence if he acted without 
malice, we think the court did not err in its opinion of the law. 
The remarks applicable to the prosecutor’s belief and the cases 
cited equally apply to this charge. If the prosecutor acts wan- 
tonly, rashly or wickedly in charging another who is innocent, he 
is presumed in law to act maliciously, and justly chargeable 
with’ the consequences. On the other hand, as absolute certain- 
ty is not attainable in human affairs, and we are daily called 
upon even in our most important concerns, to act upon probabil- 
ities; the law, which is adapted to the nature and position of 
man, exacts no more from one who institutes criminal proceed- 
ings, than that reasonable and prudential caution which the safe- 
ty of others demands, and where that exists, does not make him 
responsible for the event.—Per Sergeant J. in Travis v. Smith, 
1-Penn. State R. 237. It is the policy of the law to encourage the 
use of rational, inoffensive means of detecting the guilty, and 
henee it affords protection to those who, in the fair use of such 
means, are led to suspect and even to prosecute, in good faith, 
mg - may turn out te be innocent.—Per Marshall, J., 3 B- 

on. 6. 

. The court are unanimous in the conclusion that the charges 
given correctly laid down the law for the guidance of the jury. 
The only difference of opinion is, that the charges asked and re- 
fused, being conceded to be correct, I think should have been 
given, as asked, according toour previous practice. But my breth- 
ren being of a different opinion, the judgment must be affirmed. 


-(Nore.) A re-hearing of this case was granted on the point 
of practice raised by the refusal of the court below, to give a 
charge in the language requested by the counsel, and the follow- 
ing opinions were afterwards delivered. 


- DARGAN, C. J.—In the case of Cole v. Spann, 13 Ala. 537, 
I omnia my Opinion upon the question submitted in this ease 
re-argument. I there said, if the charge given is not in the 


the charge veytested, if it be a full and a fair 
oer tow aot <ubalaied. 0 mislead the jury, the 


judgutent ought not to be reversed. I have with due respect 
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to the previous decisions of this court, and a proper regard for 
what I suppose to be the opinion of a majority of the bar, re- 
examined the opinion I then expressed, and I may add with a 
desire to be convinced that I was then in error; my reflections 
and examination, however, have ended im satisfying my mind 
that the opinion there expressed is correct, and I am constrained 
from a sense of duty to adhere to it. 

The instructions of the court to the jury ought always to reach 
the substance and justice of the case, according to the rights of 
' the parties as ascertained by law; when this is done, the duty 
of the court is perfermed, and the language employed, if caleu- 
lated to explain the law, and enable the jury to apply the prin- 
ciples that govern the case, cannot in reason or justice be impor- 
tant or afford just ground for reversal. 

I admit that a judge should be cautious in departing from the 
language of a request for instructions, and should never employ 
different language in directing a jury as to the law, unless the 
language which he employs is equally as clear and explicit as the 
language in which he is requested to give the instructions. But 
to hold that in all cases he is bound to use the precise language 
in which he is requested to give the charge, will often lead to 
the reversal of judgments, when the justice of the case has been 
reached, and no injury done to the party complaining of error. 
Yea, even when the language employed by the court is caleulat- 
ed to place the rights or the defence of the party in a more clear 
and favorable point of view, than the language in which the 
charge was requested, still we should have to reverse the judg- 
ment, not indeed, because of any error in law, or because any 
injury was done to the party excepting, but because the court 
did not use the language employed by the counsel in requesting 
the charge to be given. 

In the case of Rives & Mather vy. McLosky, 5 Stew. & Por. 
330, it was held, that ifa party in point of law is entitled toa 
particular instruction, and the court refuse to give it upon re- 
quest, it is error, although afterwards the court should give a 
direction that by argument and inference may be pressed to the 
sameextent. This is the language of Judge Story in the case 
of Livingston, et al. v. The Maryland Insurance Company, 7 
Cranch, 544. I fully approve of the principle of practice re- 
eognized by these cases, end think that when the court departs 
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from the language employed in making the request, it should be 
certain that the language employed in giving the charge is equal- 
ly a8 appropriate, plain and simple, not calculated to mislead 
the jury, or to impress upon their mind that the principle of law 
requested to be given is denied by the court. But when the 
charge as given is clear and appropriate to the evidence, and 
places the case in a proper light before the jury, there can be 
no error, and the judgment should not be reversed. 

Within the last few years, this court has on several occasions 
announced the stringent rule, that the charge given must be in 
the language requested, and if not it is error, although the same 
principle of law is announced in equivalent terms. But I do not 
believe that any other State in the Union has adopted or recog- 
nized such a rule of practice, and we should look in vain into the 
English cases to find authority to support such a proposition. I can- 
not think that it will be productive of any good to adhere to such 
# rule of practice. It would be to adhere to language at the 
sacrifice of principle and substance. It is true, I would not 
consent to depart from decisions, though erroneous, if such de- 
cisions were calculated to become the source of title to property, 





- or even a rule by which the acts and conduct of men may have 


been governed in their business transactions ; but when such de- 
cisions can be productive of no good, and no injury can result 
from overruling them, and returning to correct principles, I 
feel fully justified in doing it, believing that benefit will result 
from overturning them, whilst an adherence to them would be 
productive of injury alone. 

Aslam clear in the opinion that the recent decisions of 
this court upon this question are erroneous, and that the prin- 
ciple of practice which they sanction has been, and will continue 
to be productive of more injury than benefit, it becomes my du- 
ty to aid in overruling them, 


PARSONS, J.—The statute does not require the court to 
charge in the language proposed by the counsel; nor have we 
been.referred to a single English or American case which goes 
that length, with the exception of some recent cases in this court. 
In my judgment the latter are very inconsistent with the general 
disposition of this court, which has probably gone even too far, 
to require nothing very nice or technical im pleading or practice, 
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and very inconsistent also with the established rule, not to re- 
verse even for an admitted error, unless it might be injurious. 
A practice that requires the court to charge in the identical lan- 
guage proposed from the bar, if free from legal error, is in. 
my opinion a bad practice, because I think it must lead to no-~ 
vel questions and to uncertainty in judicial proceedings, without 
affording any substantial benefit. All that ought to be requir- 
ed of the court, is to charge the law of the case. But if itmust 
adopt the language proposed, that language may in the opinion 
of the court be ill adapted to the understanding of the jury, 
and calculated to confuse or to mislead them, although upon 
close and deliberate examination, it might be free from legal er- 
ror or objection.. Indeed, the. judge may not, in the haste with. 
which business is often done on the circuits, himself be able 
elearly to comprehend the langyage proposed to him. The lan- 
guage in which he is called upon to charge the jury, may be. 
gross or offensive, and yet free from legal error. Whatin such: 
eases is the judge to do? It will, perhaps, be conceded that im 
each of the cases supposed the language may be so exceptiona- 
ble, that the judge may refuse to employ it in his charge. Then 
let us suppose that he gives substantially the charge desired,, 
but in his own language, refusing the language proposed, and 
that this is assigned here as error. What is the question before: 
us, but one of “empty sound?”’ Shall we reverse? If so, it 
is for no injury, and I must think for no error.. But if we re- 
verse for @ difference of mere words, we act rather as critics of 
language, than as a court of errors in matters of law. For ex- 
ample, if the judge should decline the language because it was. 
gross or offensive, then the question for us would be, is it so. 
gross or offensive, that the judge should be excused for declin- 
ing it? It is evident that such a practice may lead to such 
questions, and that it will introduce new subjects of judicial in- 
vestigation, and increase the uncertainty of results. The prac- 
tice from which this court lately departed, was a tried and safe 
practice, and I concur with the Chief Justice in a disposition to 
return to it. There can be no injury to any one in doing so.. 
At most, a party can lose the chanee of a reversal for a mere. 
difference of words. If there is a, xeal error shown by his bill of 
exceptions, of that he will have the full advantage, notwithstand~ 
ing our return to the former practice. 








HENDERSON vs. HAMMOND. 


1. Iftwo or more persons are bound jointly, but not severally, and one 
is sued alone, he can only take advantage of the non-joinder of the 
others by plea in abatement, and cannot insist on the omission wir 
der the general issue. 

2. The plaintiff was employed as a school teacher by the defendant 
and others, by a written contract which specified the duties of the 
teacher, the rate of tuition, and the number of scholars to be sent by 
each subscriber. The scheol was to be taught:in the school house 
-belonging to the sixteenth section. Soon after the commencement 
of the school, an election for trustees of the towuship was held, at 
which election the plaintiff voted. Held, that the plaintiff was res- 
ponsible for his conduct to the subscribers only, and that the trus- 
tees had no right to control or govern the school. 


Error to the Circuit Court of Butler. Tried before the 
Hon. Geo. Goldthwaite. 


Assumpsit by Hammond against Henderson, on a written 
contract, executed between the plaintiff on one part, and Hender- 
son and others on the second part, by which the plaintiff was 
employed to teach a school for the term of one year, and Hen- 
derson and the other subscribers agreed to send to the school 
the number of scholars affixed opposite to ‘their names. The 
contract expressed the duties of the teacher, and the rate of 
tuition, and the defendant agreed to send five scholars. ‘The 
school was to be taught in the school heuse beleuging to the six- 
teenth section. Soon after the commencement of the school, an 
election for trustees of the township was held, at which election 
the plaintiff voted. Complaints were made to the trustees 
against 'the plaintiff, on account of which there was a disagree- 
ment between them. ‘The plaintiff refased to be governed by 
the action of the trustees, and denied their right to control him. 
The said trustees thereupon discharged him as the teacher of 
said school, (which was shown to be the sixteenth section school, 
but ‘plaintiff never received any ef the sixteenth section fund.) 
From that time defendant ceased sending his children to the 
school, though the proof tended to show that plaintiff continued 
to teach during the period stipulated by the articles of agree- 
ment.”? The defendant asked the court to charge the jury: 
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First, that the written contract created a joint obligation on the- 
part of the subscribers, and secondly, that under the evidence 
above set forth, the trustees-were the proper judges (as between 
the plaintiff and subscribers,)of what was a proper cause for 
which to discharge him from. the school, and that if the trustees 
did discharge him, then the plaintiff could not recover. The 
court refused to give these charges,.and the defendant excepted.. 


Warts & Jackson, fox plaintiff in error: 

1.. At common law, suit must be brought against all the par- 
ties to a joint contract.—1 Chit.. Plead. 42.. 

2. The contract. here sued on is not such a contract as is au- 
thorized to be sued on separately under our statute, (Clay’s Di-. 
gest,) if it be joint.—TFindall y.. Collins, 2 Por. 17; Saffold v.. 
Thompson, .2 Stew. 494. 

3. Is it a joint contract? ‘* The rule is that several persons 
contracting together with the same party for one and the same 
act shall be regarded as jointly, and not individually or sepa- 
rately liable, in the absence of any express words to show that a 
distinct as well as entire liability was intended to fasten upon 
the promisers.’’—1 Chit.. Plead. 41; Bacon’s Abridgment, Ti- 
tie Obligations, (D.) 4. 

4. Where this appears on the record, this may be taken ad- 
vantage of on writ. of errer.—See Chitty’s Pleading. 

5. This was a sixteenth section school.. The teacher submitted 
himself to the direction of the trustees.. The trustees discharg- 
ed him; thereby determining that he had committed a breach of 
his contract. The second charge therefore ought to have been 
given. Atany rate, the plaintiff was not entitled to recover 
more than for the time he taught before he was dismissed by the 
trustees.. 


JupGE, contra: 

1. The contract sued on is not a joint, but a several one; or 
it may be a joint and’several one. This phraseology coupled 
with the separate signature of eachi subscriber, and the number 
of scholars set’ opposite the name of each that each was to be 
bound for, makes tlie promise on-the part.of each a several one.. 
For each is a distributive adjective, and’ denotes two things ta- 
ken separately, or every one of‘any number taken singly. 

2. But conceding the contract to be a joint one, and yet it 
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will:not.aid the plaintiff in error, in the present aspect of his 
cases For the non-joinder of a party who ought to be made a co- 
defendant, can only be taken advantage of by plea in abatement. 
1 Chit. Plead. 46-47 ; see also Jones v. Pitcher, 3 Stew. & Por. 
135; Bonner vy. Greenlee’s Heirs, 6 Ala. 411. It is said by 
Chitty however, (see 1 Chitty, supra,) that if it expressly ap- 
pear upon the face of the pleadings, that the party omitted is 
still living as well as a joint contractor, the defendant may ‘‘de- 
mur, move in arrest of judgment, or sustain a writ of error.”’ 
In reply to this we say, it does not here expressly appear on the 
face of the pleadings, that parties omitted were joint contrac- 
tors and are stillliving; but even if it does, the defendant did 
not demur; and he could not have arrested the judgment, nor can 
he sustain his writ of error on this ground, because our statute 
says, “no cause shall be reversed, arrested, or otherwise set 
aside after the verdict or judgment, for any matter on the face 
of the pleadings not previously objected to: Provided, the de- 
claration contains a substantial cause of action, and a material 
issue be tried thereon.””—Clay’s Dig. 322, § 53; see also Kent 

v. Long, 8 Ala. 44. 

3. The court below did not err in refusing to give the last 
charge requested, as shown by the bill of exceptions. The con- 
tract of Hammond was not made with the trustees, and the re- 
cord shows it was made before any trustees were appointed. 
Hammond was bound to each of the subscribers on his contract, 
and the election of trustees, subsequent to the making of the 
contract, did not rescind the contract; and the discharge of 
Hammond by the trustees did not, and could not, release him 
from liability to each subscriber on the contract. 








DARGAN, C, J.—This suit was brought on an agreement 
by which the plaintiff was employed by the defendant and others 
to teach a school for the term of one year. ‘The agreement spe- 
cifies the duties of the teacher and the rates of tuition agreed 
to be paid for each student. The name of the defendant was 
subscribed to the articles of agreement, and opposite thereto was 
affixed the figure 5, intending to denote the number of students 
he engaged to end. The suit is brought to recover for the tui- 
tion of these five; and the defendant requested the court to 
charge the jury, that the agreement created a joint obligation on 
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all the subscribers, and therefore, the plaintiff could not recover 
against the defendant alone, which charge the court refused to 
give. We should be disposed to hold that the agreement created 
a several obligation on each subscriber to pay the tuition of those 
children he agreed to send to the school, and no more. But if 
the contract could bear the construction that each subscriber 
was bound for the tuition of each student agreed to be sent, still 
it could not avail the defendant, for the rule is well settled, that 
if two or more be bound jointly, but not severally, and one alone 
is sued, he can only take advantage of the non-joinder of his 
co-contractors by plea in abatement, and cannot insist upon 
such omission under the general issue in bar of the action.— 
Chitty’s Plead. 46; Jones, et al. v. Pitcher, 3 Stew. & Por. 
135. Whether or not, there may not be cases in which such an 
omission would be fatal on a motion in arrest of judgment, or on 
error, it is needless to inquire; for even if such cases may exist 
in consequence of the declaration showing that there are other 
joint contractors who are still living and amenable to the juris- 
diction of the court, it is nevertheless evident, that the defen- 
dant who is sued cannot take advantage of their non-joinder on 
the trial before the jury, to defeat the action on its merits. 

The second instructions requested by the defendant the court 
also refused to give, and we think with equal propriety. This 
school, though it appears to have been taught on the sixteenth 
section, w ras certainly not subject to the control of the commis- 
sioners or trustees of the sixteenth section. The teacher was 
not employed by the trustees, nor could he look to them for 
payment; he was employed by the subscribers to the agreement, 
which specified his duties. To the subscribers alone was he res- 
ponsible for his conduct, and the trustees of the sixteenth sec- 
tion had no right to control or govern the school. .Whether they 
could have interfered, and prevented the plaintiff from teaching 
on the sixteenth section, is a question not necessary to notice, for 
the school was taught during the year in pursuance of the arti- 
cles of agreement, and the subscribers are bound to pay accord- 
ing to their contract. 


There is no error in the judgment, and it must be affirmed. 








GARRETT & HILL vs. LOGAN. 


t. In debt on bond, the breaches assigned, whether in the declaration. 
or by areplication, must show that the plaintiff has a cause of 


action. 
2. An action of debt on an injunction bond cannot be maintained to 


recover damages occasioned by the suing out of the writ, unless the 
injunction was sued out vexatiously. 

3. The record of the chancery suit in which the injunction was sued 
out is admissible, but not conclusive evidence, asto the vexatious 
suing out of the writ. 

4. An action may be maintained on an injunction. bond without a 
previous action on the ease to ascertain the damages occasioned by 


the vexatious suing out of the writ. 
5. Counsel fees necessarily incurred, in the defence of an injunction 
suit, may be recovered inan action of debt on the bond, though they 


may not be actually paid. 


Error to the Circuit Court of Bibb. Tried before the 
Hon. John D.. Phelan. 


Tis was an action of debt by Logan against Garrett & Hill 
on an injunction bond executed by them, the condition of which, 
after reciting that Garrett had applied for and obtained an in- 
junction in a certain chancery suit, against Logan and one Car- 
ter, continues thus: ‘‘ Now if said Garrett shall well and truly 
prosecute his said writ of injunction, and pay all damages and 
costs occasioned to said defendants by the vexatious suing out 
of said writ, then this obligation to be void,” &c. Three 
breaches are assigned in the declaration. 1. Thatsaid Garrett 
did not well and truly prosecute said injunction and pay all dam- 
ages and costs thereby occasioned to said plaintiff and Carter. 
2. That said Garrett did not well and truly prosecute said in- 
junction, but wholly failed so to. do, and said injunction was, on 
the 1st June, 1848, in due course of law dissolved, and the bill 
in chancery filed to obtain the same dismissed. 3. That said 
injunction was sued out to restrain plaintiff and said Carter from 
running @ certain ferry boat across the Cahawba river, by means 
whereof they were prevented from running said boat for a long 
time, whereby they sustained great damage, and were put to 
great trouble and expense in employing solicitors and procuring 
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testimony in and about making their defence to said injunction 
suit, all which sums defendants were bound to pay, but wholly 
failed so to do. 

The defendants demurred to each breach assigned, and their 
demurrer was sustained as to the first and second breaches, but 
overruled as to the third. ‘They alsopleaded, 1. Wildebet. 2. 
No damages were occasioned by the vexatious suing out of said 
cnjunction. 3. Said injunction was not sued out vexatiously. 
4. Performance. Plaintiff demurred to the second and third 
pleas, and his demurrer was sustained. Issue was taken on the 
first and fourth pleas, and a verdict and judgment rendered for 
the plaintiff. 


H. Davis, for plaintiff in errer,-made the following pomts : 

1. The action was prematurely brought. There should have 
been a previous action ‘on the case to ascertain the damages.— 
iTerndon v. Forney, 4 Ala. 243; Donnell v. Jones, 13-ib. 490 ; 
Davis vy. Gully, 2 Dev. & Bat. 360. 

2. The declaration is bad. It does not aver that the mjenc- 
tion was sued out vexatiously. ‘The third breach assigned is 
not such a breach as could arise under the condition. The obli- 
gors only bound themselves to pay the damages occasioned by 
the vexatious suing out of the writ, not the loss of profit, or 
cost of defending suit. 

3. The third plea was. good.—Marshall v. Betner, 17 Ala. 832. 

4. Attorney’s fees can only be allowed when actually paid.— 
Kornegay v. White, 10 Ala. 255; Marshall +. Wood, 16 ib. 
806; Marshall vy. Betner, 17 ib. 832. 


I. W. Garrortt, contra. 


PARSONS, J.—The demurrer to tke third assignment of 
breaches was overruled. ‘There was-error in this, we think. 
When breaches are assigned, either in the declaration, or by a 
replication, it must appear that the plaintiff has a cause of ac- 
tion, as in Gainsford v. Griffith, (1 Saunders, 60.) ‘Che plain- 
tiff below, in his declaration, set out the cenditien, and assigned 
breaches, and the question is, whether he made it appear that he 
had a cause of action? It no where appears:-by the -declara- 
tion that the injunction was sued out. vexatiously. Without 
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this, there could be no cause of action.. The action is founded: 
on the bond and condition.. According to the condition there 
was no right of action, either for costs or damages,.but such as 
might be occasioned by the vexatious suing out of the injunction, . 
a fact which is not averred. It is clear that the question 


. whether the injunction was vexatiously sued out, was not direct- 


ly in issue in the chancery suit, and consequently the record of 
that suit was not conclusive of the fact. 

The third plea of the defendants below was,.that the injunc- 
tion was not vexatiously sued out ; to which the plaintiff demur- 
red, and his demurrer was sustained.. In the analagous cases of 
suits for wrongfully or vexatiously suing out attachments, this 
court has settled various questions.. In Marshall v. Betner, (17 
Ala. 882,) it was held that a plea to an action on the case for 
wrongfully and vexatiously suing out an attachment, which avers 


that the attachment was not sued out wrongfully, maliciously,. 


or Vexatiously, or without reasonable or probable cause, pre- 
sents a substantial defence to the action, andis not demurrable. . 
If the plaintiff below should so amend his declaration as to 
vender it necessary for the defendants to plead,. the third plea 
can be amended so-as to correspond with the opinion of the court 
in Marshall v. Betner.. 

It is contended that the plaintiff below brought this suit pre- 
maturely ; that he should first have brought an action on the 
case.to ascertain his damages, and then an action upon the bond;: 
but we are not of that opinion. ‘The counsel relies on Davis v.. 
Gully e¢ al., 2 Dev. & Bat..360.. That case is, however,. so 
plainly distinguishable from this,.in respect of the necessity of 
4 previous suit, as to render any remark unneeessary.. But,.al- 
though we think an action on the bond in.the first instance was- 
sustainable, yet it is clear that most of the law relative to ac- 
tions on the case for such and similar wrongs must apply when 
the action in the first instance ison the bond- ‘The measure of 
damages in general should be the same, and the action must be 
subject to the same defences, except in matters of form.. In. 
Davis v. Gully, et al., (2 Dev. & Bat. 360,) it was determined: 
that “‘a bond with a condition to be void wpon the payment: of! 
such damages as might be recovered of the principal obligor for 
wrongfully bringing a suit in equity against the obligee, is a 
guaranty that the principal shall be able to satisfy any judg- 
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ment obtained against him, in an action on the case for wrong- 
fully filing the bill; and no action can be brought on such bond 
until the obligee has obtained such judgment and failed to pro- 
cure satisfaction.”” That was a bond for the payment of such 
damages as might be recovered, meaning, as the court thought, 
by an action on the case. Inthe case before us the bond was 
simply to pay all costs and damages occasioned to, the obligees 
by the vexatious suing outof the injanction. Hence the distine- 
tion between that case and this, in that respect, is obvious. In 
Davis v. Gully, et a/., Gaston, J., observed: ‘‘ We hold alse, 
that the words ‘ for wrongfully bringing suit in the court of equi- 
ty,’ must be interpreted as the analagous words in the condition 
of an attachment bond have been interpreted—the bringing of 
i suit maliciously, and without probable cause.—Williams v. 
Hunter, 3 Hawks, 345. It would be premature in us to decid~ 
what evidence would be demanded of the plaintiff in an action on 
the case, to sustain the allegation that the bill in equity head 
been instituted for the purpose of oppression and wrong; but we 
perceive no more difficulty in establishing the allegation, if true, 
than there was in the case of Hackney v. Mathews, which was 
brought for maliciously impleading the plaintiff in the Ecclesias 

tical Court, (1 Vent. 86; 2 Inst. 562,) or in the case of Brown 
v. Chapman, for maliciously suing ows a commission of bank 

ruptcy.—1 Black. Rep. 427. Am action on thecase lies againer 
any person who maliciously and without probable cause, prose. 
eutes another before any tribunal, and thereby subjects him tu 
an injury, either in his person, property, or reputation. The 
purpose of the bond in this case was to secure the plaintiff 
against the inefficiency of this common law remedy, if the com. 
plainants in the suit in equity should be unable to respond the 
damages.”’ 

Should the pleadings be hereafter adapted to the case of « 
malicious and vexatious use of the injunction, the chancery re- 
cord, as has been mentioned, will not, by itself, be evidence con- 
clusive of the vexations or malicious purpose of the defendan:. 
Bat that record will be admisetble, and other evidence may cr 
may not make it sufficient upon the questions of maliee, of pro- 
bable cause, &c. It would be entirely premature now to decice 
those questions, knowing nothing cf the evidence, pre or con., 
which the parties will offer. 
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As to the expense of the plaintiff below, in employing coun- 
sel to defend the chancery suit, it. was held by this court that 
‘in eases where malice is the gist of the action, and vindictive 
damages recoverable, fees paid to counsel in defending against tlie 
wrongful act of the defendant, if reasonable and necessarily in- 
curred, may be proved and considered by the jury in the assess- 
ment of damages.’’—Marshall v. Betner, supra. This demand 
is not to be influenced by the question whether the fees had been 
actually paid. If contracted to be paid, it is enough, provided 
it was necessary to do so. As to the opinions of the Circuit 
Court in reference to the charges and refusals to charge, I have 
particularly examined them, but in view of the actual and full 
case presented by the entire record, J am not satisfied that there 
was any error ; but. in theeventof a change of the state of the 
pleadings and evidence, the matters in relation to which the court 
charged and refused to charge, may not be decisive of the case—- 
..therefore, we forhear any opinion. 

The judgment is reversed and the cause remanded. 


ee eee eee ——~ 


JOHNSON e¢ als. vs. CULBREATH, 


1 A. testator bequeathed a negro git] and her increase to his grand 
children, and provided that the negroes should remain undivided uniil 
the youngest child arrived at the age of twenty-one years, and should 
then be divided among those who were living. A division was 
made among the children before. the youngest had attained his ma- 
jority, and he afterwards fiied a bill to have the division set aside, 
alleging that he had not received an equal share with .the others. 
It was held— 

1: That the bill would not be dismissed by the appellate conrt on 
recount of a formal defect’ in’ not offering to account for the né- 
groes which the complainant had received, the objection not wwe - 

y.ingbeeni taken in the primaiy court. 

2. \Thatthe negroes. were exempt from execution at law against avy 

_ of the. legatees, until the, youngest child had arrived at the. age 
of twenty-one, and a division + had been.made, pursuant +to the 
will, : 
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3. That until that time, the marital rights of the husband of a feme 
covert legatee did not attach, although he had posséssion of some 
of the negroes as bailee. 

4. That one of the legatees who disclaimed all interest in the ne- 
groes, having sold his interest to another legatee before the divi- 
sion was made, was a competent witnéss for the complainant to 
prove his miuority at the time the division was made. 


Error to the Chancery Court of Benton. ‘Tried before the 
Hion. D. G. Ligon. 


Betser & Harais, & J. B. Mankt1n, for plaintiffs in error. 


Rice & Morean, contra. 


CHILTON, J.-—This bill was filed on the 12th day of June, 
1847, by Niven D. S. Culbreath, to set aside a division made 
of certain slaves on the Ist day of January, 1846, which slaves 
had been bequeathed to the children of Barbara Culbreath, by 
the will of their grand father Malcolm McPhail, late of Cumber- 
land county, in the State of North Carolina, on the ground that 
at the time said division was made, the complainant lacked some 
twelve months of being twenty-one years of age, and that the 
share which was allotted to him was not equal in value to one- 
fifth of the entire property, to which he was entitleg. It appears 
that the legatees interested agreed on the division, and that the 
slave assigned to the complainant was received by him, and 
Was in his possession when he exhibited his bill. 

Mrs. Johnson claims to be a bona fide purchaser of one of 
said slaves under an execution against the party to whom said. 
slave was allotted by said division. The will of McPhail re- 
quires that the slaves shall remain undivided among the lega- 
ices, until the youngest of them arrives at age; the complain- 
ant in the bill being the youngest. The complainant does not 
deny that the division was made by his consent, but he avers 
that the same “‘ was partial in its character, unequal and not 
designed to be final, and not committed to writing; that all 
the legatees were not present when it was made, and that the 
girl assigned to complainant lacked $300 of being equal to 
one-fifth the value of all the slaves to be divided.” 

The complainant, although he states in his bill that he has 
the slave assigned him in the division, makes no proposal to 
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bring’ her forward, nor to account for bire, and the testimony of 
Caldwell Sublett, David B. Crider and Neal Furguson shows 
very satisfactorily that since the division, in a legal controversy 
respecting a portion of said property and the legality of said 
division, the complainant, on his examination as a witness touch- 
ing these facts, stated that he was twenty-one years old when 
the division was made, and that he was satisfied therewith. 
Sublett swears positively to this fact, and the other witnesses 
named corroborate his testimony. It does not appear, however, 
that Johnson was at all influenced by any such representations 
to make his purchase, or that his purchase was subsequent to 
the time they were made. Nor does the record show that any 
action was taken, based on such statements, so as to make the 
declarations operate as an estoppel upon the complainant. 

As to complainant’s failure to make a formal tender of his 
readiness to account, and to have the slave in his possession 
forthcoming, we should be inclined to hold that had such failure 
been made the ground of demurrer by specific objection, the de- 
murrer should have been sustained and leave given to amend. 
But it does not appear to have been one of the grounds insisted 
on in the court below, nor is it mentioned in the demurrer. It 
would be opposed to the uniform practice of this court to dismiss 
the bill for a formal objection, which, so far as the record dis- 
closes, is sprung for the first time in this court, and which, 
if made in the court below, could have been readily avioded. 

Aside, however, from this view, the decree of the learned 
chancellor disposes of the case as though the bill contained the 
proposal to submit the property in possession of the complain- 
ant to the disposal of the court, with its issues and profits, and 
should the complainant fail to have such property forthcoming, 
to abide any decree or order the chancellor might make, it 
would be entirely competent for the chancellor to dismiss his 
bill; for the object of his bill, which is for an equitable division 
of the whole property, could not be made without the production 
of the property in his possession. 

We have examined with much care the authorities relied upon 
by the counsel for the plaintiffs in error, as showing that the 
decree of the chancellor was erroneous ; but we feel satisfied that 
they do not sustain the proposition to which they are cited, to 
the extent contended for. 
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These slaves were “‘ to remain undivided’? among the chil- 
dren of Flora Culbreath, until the youngest child attained his 
majority, when they were to be equally divided among those of 
the children who survived until that period. It was then the 
duty of the executor to see -that this provision in the will was 
carried out, and it appears that up to the time of the alleged 
division, he controlled the slaves either by himself or others. 

Until the youngest child arrived at age, the executor had no 
power to make the division among the legatees; for until that 
period arrived, it could not have been determined who were the 
persons to take, the right depending on the survivorship; and 
until that period no such interest could vest in Barbara Can- 
non, one of the legatees, as would go to her husband upon her 
decease, or to his representative upon his death. So long as 
the slaves in contemplation of law remained in the hands of the 
executor, awaiting the arrival of the period when they were to 
be divided, and the respective shares to vest in possession of the 
legatees according to the will of Malcolm McPhail, just so long 

-are they exempt from execution at law, nor can the marital 
rights of the husbands of the feme covert legatees attach. ‘The 
proof in the cause sufficiently shows that the complainant was 
not of full age, until February, 1847, before which time no di- 
vision could lawfully have been made, and anterior to which pe- 
riod, Barbara Cannon’s right of survivorship attached, her hus- 
band having died in 1844. It is very clear then, that her hus- 
band acquired no right to this property. If his possession was 
otherwise than that of a bailee of the property, it was tortious 
and acquired in violation of law, as well as of the express pro- 
visions of the will of McPhail, and such possession would not 
entitle him jure mariti to the property. He must have held 
the property as husband, and not on hire, as the proof shows he 
held in this instance.—Terrell v. Greene, 11 Ala. 216; An- 
-drews & Brothers v. Jones, 10 Ala. 426; Mayfield v. Clifton, 
3 Stew. 375; Bibb v. McKinsley & Hopkins, 9 Por. 636; 
Vanderveer v. Alston, 16 Ala. 494; Randall v. Shrader, 17 ib. 
338. These cases from our own court very clearly show that 
no such interest vested in Cannon, as would justify a recovery 
by his administrator, and consequently the cross bill of Willis, 
which seeks to subrogate him to the rights of Cannon’s adminis- 
‘trator, was properly dismissed. .It results.also, that the chan- 
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cellor did not mistake the-law in dismissing the cross bill of John- 
son; for unless the interestof the legatees was such, as could have 
been sold under execution at‘law, Johnson could acquire no title 
by his purchase. His title therefore depends altogether upon 
the validity of the division which: was made, and this we have 
seen was invalid by reason-of the non-age of the complainant. . 
In contemplation of law, the property is in the hands of the exe- 
cutor who took upon himself the execution of the trust imposed 
by the will, namely, .to keep this property, which was not to be 
divided among the children to whom it was bequeathed until the 
youngest arrived at full age, at which time the survivors of them 
should share it equally in severalty. ‘Fill then, the legatees 
were not entitled under the will to the possession; and the con- 
stable had no power to seize and sell it upon an execution against 
any of the legatees, as he could not take possession of it without 
doing violence to the will of the testator, according to our con- 
struction of the will. The defendants in execution, at the time 
of the sale, had no legal interest in the property sold; if they 
survived until the period for the division, the defendants were 
then entitled to distributive shares in the slaves, but they had, 
as we have said, no right to the possession. ‘This view dis- 
tinguishes this case from those cited, which show that the inter- 
est of one tenant in common may be sold under execution at law. 

As to the deposition of Elijah Culbreath, the only one object- 
ed to before the chancellor, we are clear in the opinion that he 
was @ competent witness to prove the facts to which he deposes. 
If he had any- interest, as is well remarked by the chancellor, it 
was. opposed to the party who introduced him. He was in other 
words interested in sustaining the division which had been made, 
as by it he got a greater interest than he can get under an equita- 
ble division which the court is called upon to make. But he 
explicitly states that-he has no interest, having disposed of al! 
his interest in 1844, some three years before the bill was filed. 

We have been unable to see any error in the decree of the 
ehaneellor.. It is consequently affirmed. . 
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1. The rule is inflexible, that if a written instrument is perfect and com- 
plete of itself, parol evidence cannot be received to.add another term: 
to it, or to change its legal effect. 

2. If itis apparent, however, that the written instrument contains but 
a part of the agreement entered into by the parties, then parol 
proof may be received to prove the entire contract. 

3. But the parts of the agreement proposed to be proved by parol must 
not be inconsistent. with, or repuguant to the intention of the par-: 
ties as shown by the witten instrument. 

4. In assumpsit on a promissory note purporting to be given for pro- 
fessional services to be rendered in future by the payees as attorneys 
at law, but payable at a day certaitt, parol proof is inadmissible to 
show that it was the agreement of the parties, that the note should 
not be paid unless the payees were successful in the suit for the 
bringing of which it was given. 

5. The court is not bound to separate legal from illegal evidence when 
both are offered together, but the whole may be rejected. 


Error to the County Court of Pickens. 


AssuMPSIT on a promissory note executed by the plaintiffs in 
error, of which the following.is a copy: ‘‘ For and in considera- 
tion of services to be performed by H. W. Ellis and Isham H. 
Kelly, attorneys at law, &c.,.in.a certain suit in chancery hereaf- 
ter to be instituted in our behalf against David Sloan to remove 
him as trustee, &c., we promise to pay to them on the first day of 
January, A. D. 1842, the sum of two hundred dollars. Carroll- 
ton, Ala., Dec. 4,.A. D. 1840,” signed by the defendants. On the 
trial, the defendants offered to prove by a.witness that the note was 
not to be paid,.unless the payees were successful in the chancery 
suit spoken. of, and that they were not successful. ‘The evidence 
was excluded by the eourt,-to which the defendants excepted. 


Hfunrineton, for the plaintiffs in error, cited Self v. Her- 
rington, 11 Ala. 489; Givhan v. Daily’s Adm’r., 4 ib. 386: 
Cutter v. Powell, 2 Smith’s Leading Cases, page 1 and notes. . 


E. W. Peck, contra. 


DARGAN, C. J.—The general rule is admitted by all, that 
parol proof cannot be received to add to, detract from, vary or 
contradict a written contract. But.the application of this gen-- 
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- eral rule to each particular case is frequently a task of difficulty, 
-and has given rise to as many contradictory ‘decisions, as any 
question with which courts have had to deal. If the instrument 
is perfect and complete, that is, if it contains the entire con- 
tract, then the rule is inflexible that parol evidence cannot be 
received to add another term to the written instrument, or to 
- change its legal effect. —3 Starkie on Ev. 1006; Cowen & Hill’s 
Notes to Phil. Ev. 1471; Litchfield v. Falconer, 2 Ala. 280; 
Paysant v. Ware & Baringer, 1 ib. 161; Beard v. White, 1 
ib. 486; McCay v. Moss & Newberry, 5 Por. 88. But if it 
be apparent that the instrument in writing contains but a part 
-of the agreement entered.into by the parties, then parol proof 
may be received to prove the entire contract, otherwise the con- 
tract could not be brought before the court.—Cowen & Hill’s 
Notes to Phil. Ev. 1471-2-3. But the parts of the agreement 
proposed to be proved by parol must not be inconsistent with, 
or repugnant to, the intention of the parties, as shown by the 
written instrument; for, toreceive parol proof of a part not re- 
duced to writing, which is directly repugnant to the intention of 
the parties, as expressed in the written instrument, would at 
once annul the rule that parol evidence cannot be received to 
contradict or vary the terms of a written agreement.—Jefirey 
v. Walton, 1 Starkie, 267; Cowen & Hill’s Notes, 1472. 
Applying these general rules to the instrument sued on, and 
to the parol proof offered by the defendants, which was rejected by 
the court, I can perceive no error. The note shows upon its face 
that it was given for professional services, to be afterwards ren- 
dered, but it is payable at a time certain, and is, in legal effect, 
.& promissory note. The parol proof, however, tended to show 
that it was the agreement of the parties that the note should not 
be paid, unless the payees, who were attorneys at law, should be 
successful in the suit they were to bring, end for the bringing of 
which the note was given. ‘To allow this proof would be to al- 
low parol evidence to change. the intention of the parties as ex- 
pressed in the note. -It would not only alter the time of its pay- 
ment, but would show that the payment of the money, accor- 
-ding to the contract, was dependent on a condition or a contin- 
:gency, and thus the legal effect of the instrument as a promis- 
sory note would be destroyed. 
-But it is argued that the proof offered‘by the defendants was 
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admissible, because it tended to prove a failure of consideration. 
Now I admit that if the proof had tended to prove nothing else, 
then its rejection would have been erroneous, for there can be no 
doubt that parol evidence may be received to prove a failure of / 
consideration either in whole or in part. But the proof offered 
by the defendant went further than this. [t tended to prove 
that the payment of the note was dependent on the condition 
that the payees were successful in the suit they were to bring, 
and that this was a term of the contract. It was offered too, as 
a whole. It might, therefore, properly be rejected, for the court 
is not bound to separate legal from illegal evidence, when both 
are offered together. It is for the party himself to separate the 
legal from the illegal proof and offer such only as is legal. If 
he does not do this, but offers both legal and illegal evidence as 
connected whole, it is not error to reject it. 
Lot the judgment be affirmed. 


ON Rn ee 


TURNER vs. FENNER ef als. 


1. The statute of frauds of this State does not apply to property brought 

into the State by a tenant for life holding under a deed or will exe- 
cuted beyond the State, although the tenaut for life and the remain- 
der men resided in this State, at the time of the execution of the deed, 
or probate of the will, and continue to reside here. 

. The law of the owner's domicil must in all cases determine the val- 
idity of every trausfer or other disposition of personal property by 
the owner, whether it be inter vivos or post mortem, uuless there is 
some positive orcustomary law of the country where it is situate 
providing for special cases. or from the nature of the particular prop- 
erty it has a necessarily implied loeality. 


ts 


Error to the Circuit Court of Lawrence. Tried before the 
Hon. Thomas A. Walker. 


Tuts was an action of detinue for the recovery of two slaves, 
instituted against Turner, in October, 1847, by Joseph F. Fen- 
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ner, Thomas B. Fenner, Julius Johnson and Mary, his wife, 
formerly Mary Fenner, and Thomas B. Fenner, who’ sues as 
next friend for Richard H., Margaret E., Ann M. and’ Lucy 
M. Fenner, minors under the age of twenty-one. The plaintiffs 
claimed under the will of John Howson, which they proved had 
been duly executed’ and’ admitted to probate in Alalifax county, 
North Carolina, where the testator died. This will created a 
life estate in the property in controversy in Robert Fenner, with 
remainder to his children, who are the plaintiff$. It was admit- 
ted to'probate in North Carolina in November, 1842. A divis- 
ion of the testator’s estate was had in February, 1843, and in 
the month of April following, the negroes were brought to this’ 
State by Robert Fenner. The defendant claimed under a pur- 
chase at a sheriff’s sale on the 12th March, 4846, under an ex- 
ecution against Robert Fenner. He also proved that said Rob- 
ert Fenner and his children resided in Lawrence County, Ala- 
bama, prior to 1842,-and continued to reside there until 1847, 
and that said will had never been recorded in this State. The 
court charged the jury that it was not necessary that the will 
should be recorded in this State, under the statute of frauds, te 

protect the remainder from the creditors and purchasers of Rob- 
ert Fenner, to which charge the defendant excepted.: 





R. W. Wacker and Joun A. Exmonre, for plaintiffs in error : 

1. The second section of our statute of frauds is not confined 
in its operation to any one or more classes of cases, but’ embra- 
ces every conceivable one, where the possession is with one per- 
son, either with or without an interest, and an estate, use or prop- 
erty,-either present or future, is in another.—Clay’s Dig. 254, § 
2; Myers v. Peck’s Adm’r., 2 Ala. 648; Bank v. Croft, 6 ib. 
622; Johnston v. Bank, 7 ib. 879; Tatum'y. Manning, 9 ib. 
144;. Cook v. Kennedy, 12 ib. 42; Felder v. Harper, ib. 612 ; 
Gressett v.. Agee & Dumas, 14 ib.- 354; Graig v.- Payne,: 4 
Bibb, 337; Davidson, Ex’r. v. Nunnally,:3-B: Monroe, 534 ; 
Davidson v. Prewitt, 9 ib-- 103.- 

This court, in coustruing’ the statute, has decided that instru- 
ments executed or interests created in another State, are not 
Within its provisions,- but’ the precise question here presented 
under the last clause of the statute has never been decided un- 
tess in one case.—Catterlin v. Hardy, 10° Ala. 514;:Cook v- 
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Kennedy, 12 ib. 42 ; Adams v. Broughton, 13 ib. 747; Thomas 
et al. v. Davis, 6 ib. 121; Smith vy. Ruddle, 15 ib. 28; Lyde 
et al. v. Taylor, 17 ib. 270, 

Such a decision we insist cannot be sustained on principle or 
authority, and the question cannot be considered a settled one, 
The second section of the statute of frauds does not affect the 
validity of the contract or instrument, whether made here @f 
elsewhere ; that is not the subject of legislation. The law does 
not regard the mode, or manner, or place in which the transac- 
tion takes place, but its provisions apply to the possession in 
this State. The moment this possession begins here, the law 
begins its operation on the possession, and declares that the pos- 
session here carries with it all the incidents of property, and for 
that reason makes it the property of the holder as regards third 
persons. It is not a mere registry act, but a rule of property. 
—2 Ala. 648. It regulates the effect of the possession in this 
State, and this without reference to the place where the right to 
it was acquired or created, or where it was originally taken. It 
is a general prineiple, in fact, that the effect of the possession of 
yersonal property is regulated and determined by the laws of the 
State where such possession is held. 

‘fhese views are fully sustained by the following cases decided 
on statutes identical with ours.—Beasley v. Owen, 3 H. & 
Munf. 456; Withers y. Smith, 4 Bibb 170; Boyd vy. Stanback, 
5 Munf. 305; Pate v. Barker, 7 Leigh 88; Collins vy. Loftus, 
10 ib. 5; McKissick v. McKissick, 6 Humph, 75; Ferguson y. 
White, 1 A. K. Mars, 7; Baylor v, Smither, 1 Littell 112; 
Davidson v. Nunnally, 3 B. Mon. 534; Fightmaster v. Beas- 
ley, 7 J. J. Marsh, 410; Blair v. Dade, 9 B. Mon. 61; Day- 
enport v. Prewitt, 9ib, 103 ; Mosely v. Williams, 3 How. Miss. 
520; Lewis v. Gilmer, 3 Sm, & Mar, 560. 

There may be difficulties in complying with the letter of the 
statute as to the time and place of registration, but the statute 
is to be liberally, not literally construed. Mere inconvenience 
cannot abrogate its provisions. It has been asked, how can the 
law be complied with, when the instrument has been made more 
than twelve months, or more than three years before the remo- 
val of the property to this State? 

It is a sufficient answer to say that these are not the facts of 
this case. The removal here took place shortly after the bill was 
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made, and when such a case as the one supposed arises, it will 
be time enough to decide it. 

But undoubtedly the correct construction of the statute is, 
that proof and registration, as required by its provisions, at any 
time within three years after the possession begun in this State, 
would be a compliance. This has been expressly decided in 
other States on statutes of which ours is a transcript, verbatim 
et literatim.—Beasley v. Owen, 3 H. & Munf. 456; Ferguson 
v. White, 1 A. K. Mars. 7; Baylor v. Smither, 1 Littell, 112; 
Withers v. Smith, 4 Bibb 170; Pate v. Barker, 7 Leigh 88 ; 
Boyd v. Stanback, 5 Munf. 305; Lewis v. Gilmer, 3 Sm. & 
Mar. 560; Mosely v. Williams, 3 How. Miss. 520; Collins v. 
Loftus, 10 Leigh 5. 

The argument ab inconvenienti applies with more force to a 
mortgage executed in Georgia by a citizen of that State on per- 
sonal property in this, than to the present case. But such a 
mortgage, it has been held, is embraced by the act of 1823. 
Compare the two statutes.—Clay’s Dig. 255, § 5; ib. 255 § 2; 
Dearing v. Lightfoot, 16 Ala. 28; Beall v. Williamson. 

2. But conceding the law to be as determined in Adams y. 
Broughton, and Lyde, et a!. vy. Taylor, and yet this case is not 
governed by it. Those cases simply decide that the statute 
does not apply to an instrument executed in another State be- 
tween parties there resident, affecting property there situate, 
and not in contemplation of the removal either of the parties or 
the property to Alabama. 

The laws of a State must regulate all rights and estates which, 
im their inception, it is contemplated and intended shall be pos- 
sessed and enjoyed by its citizens, and within its jurisdiction. 
£:states and interests so created must be considered as made 
with a direct reference to the laws of the State in which they 
are intended to operate and have effect.—LeBreton v. Nou- 
ehet, 3 Martin, 60 ; Kneeland v. Easley, Meigs 620; Blanch- 
ard v. Russell, 13 Mass.1; Hale v. N. J. Co., 15 Conn. 
539; Carroll v. Remich, 7 Sm. & Mar. 798; Story Confi. 
Laws, §§ 180-1-2, 194, 328. 

If, at the time this will was executed, the slaves in controver- 
sy had been in this State, there can be no doubt, on principle 
and authority, that this remainder would have been sabject to 
the influence of the statute-—Dearing v. Lightfoot, 16 Ala. 28 ; 
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Varnum v, Camp, 1 Green N, J. 326; Story Confl., §§ 383,. 
390, 898, 410. 

There can be no difference in legal effect: between: the actual 
presence of the property here, when the instrument is executed, . 
and the intention of the maker that it shall be brought and held 
here subject to the instrument. 

The present case comes- within this principle. The bequest 
of the life-estate in these slaves was designed to take effect and 
be enjoyed in Alabama. [It is of the essence of a gift that it 
shall be enjoyed by the donee somewhere. Here is a gift of a 
life estate in slaves, to Robert Fenner, and it was of necessity 
in the contemplation of the testator that it was to be possessed ‘ 
by him somewhere, Where? When the will was made, long 
before and long after Robert: Fenner resided in Lawrence Coun- 
ty, Alabama. He is described in the will as ‘‘ Robert Fenner, . 
of Alabama.’’ ‘The testator thus knew his place of residence. - 
and the will was made with direct reference to it. Was it the 
testator’s intention that the bequest was to be enjoyed in North 
Carolina or in Alabama ?. It is a universal maxim of law that 
** chattels follow the domicil of the owner,”’ and the civilians say 
that the reason of it is, that ‘‘as movables have no such fixed 
and perpetual si/us as lands have, it is necessary that their situs. 
should depend on the pleasure of the owner, and that they have 
the very situs which he wishes when they have that of his own: 
domicil.”’—Story Confl. Laws, §§ 377-8, 325,-(d) 325, (k) 405, . 
362,. Hence it is a natural, sensible and legal presumption, that 
when a man is made the owner of personal property, it is the 
intention of the party who makes him the owner, that he shall 
hold the property in the place of his domicil, and subject, there- 
fore, to the laws there prevailing, The donor of personalty 
must. always be presumed to intend that the donee shall hold it: 
in the place where he lives, Not only the life estate in theslaves 
was given to a citizen of Alabama, but the remainder also, This 
strengthens the presumption that the testator intended that the 
bequest was-to be possessed and enjoyed here.. 

Now here is a: bequest to a citizen of this State intended to- 
be enjoyed! by: him:here,.and: held: here, subject: to a limitation: 
in favor of thindi persons,.also-citizens of Alabama, which would* 
not be valid without registration,. against creditors and purcha- 
sers, if the will making such bequest had been executed in this 
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‘State. If such a case is not within the provisions of the stat- 
ute, then they are worse than nugatory. If the statute does 
z10t apply to such a-case, then by this law citizens of other States 
are made a privileged class to commit frauds upon our own 
citizens. 


Nicoison, contra, contended that if the will was properly 
probated in North Carolina, it is valid to pass personal proper- 
ty wherever situated.—Story on Confl. § 391; Swift v. Fitz- 
hugh, 9 Port. 39; Inge vy. Murphy, 10 Ala. 894; Broughton vy. 
Adams, 13 ib. 731; Lyde v. Taylor, 17 Al. 270. 


PARSONS, J.—This case has been argued upon our statute 
of frauds. The counsel for the plaintiff in error does not con- 
tend that there is any difference under that statute, between 
wills and deeds, in respect to the necessity of registration in this 
State. But he contends that if the property be brought into 
this State by a tenant for life holding under a deed, or a will, 
made beyond this State, the same must be recorded here accord- 
ing to the statute, as if the will or the deed had been made 
here, and the property conveyed had been here. ‘The substance 
of his argument is, that the statute operates upon the possession 
merely, while held in this State, and its effect after three years 
possession here by the tenant for life, without any registration 
of the deed or will, is merely to postpone the remainderman to 
the creditors of the tenant for life, or to create a preference 
over the remainderman, in favor of a bona fide purchaser from the 
tenant for life—to hold otherwise, that is to exempt foreign deeds 
and wills from the operation of the statute, which acts upon thie 
possession in this State alone, without violating the original title 
or rights of the remainderman, to the prejudice of our own citi- 
zens, and therefore not required by considerations of justice or 
comity. For several years I have been aware of some of the 
authorities upon which the counsel relies, and I have occasion- 
ally felt the force of the reasoning stated. 

The reasoning is, however, not all on one side. The court of 
appeals of Kentucky appears, from the cases cited by the coun- 
sel for the plaintiff in error, to have held different opinions at 
different periods, upon the general question with respect to fo- 
reign wills. But here the proposition as a general proposition, 
‘has been repeatedly and uniformly held, that our statute does not 
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extend toa deed exeeuted beyond this State, although the pyo- 
sere may afterwards be brought and held here.—Cattcvlia vy. 
Hardy, 10 Ala. 511; Inge v. Murphy, ib. 885; Adams. v. 
Brougiton, 15 Ala. 731-747 & 748; Lyde et al 
al. 17 Ala. 270. In some of the cases it is suecested that there 
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nant for lite, and bis children, the remain- 
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should form an exception to the general rule. Dut such aa ex 
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therefore inadmissible. ‘The particular estate, as well as th 
remainler, had its inception, and was completed there. ‘ue 
will, the assent of the executor, &c., had con pie te ciet there. 
under the laws of that State, witheut the siightest aid or infia- 


ence of our laws. 


Khere, as has been said, the property was, 
and the testator lived and died. Lord Lougi 
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of that is, not that personal property has no visible locality, but 


that it is ee ject to that law which coverns the person of the 
owner. With respect to the disposition of it, with respect to 


the transmission of it, either by succession or the act of the par- 
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right of representation given by the law of his owncountry. In 
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the case of Pipon v. Pipon, Ambl..25, a party had possessed 
himself of a debt which was due to the intestate,a-subject of 
Jersey, and whose personal property was therefore governed by 

the law of Jersey. Lord Hardwicke was applied to by his other 

relations, resident in England, stating that they should be ex-. 
eluded from a share according to the distribution of Jersey, but 

that they should be entitled toa share according to the distribu- 

tionof England; and they therefore prayed by their bill, that 

the administratrix might be restrained from taking the property 

to Jersey. Lord Hardwicke very wisely and justly determined 

that he would not restrain the administratrix, he would not di- 

rect in what manner she was to dispose of the property, or to 

distribute it. Having acquired the right to it, she was to dis- 

tribute it according to the law which guided the succession to- 
the personal estate of the intestate.”’—Sill v. Worswick, 1 H.. 
Black. 690. As to personal property, the law of the owner’s 

domicil is in all cases to determine the validity of every trans- 

fer, or other disposition made by the owner, whether it be inéer 

vivos or post mortem, unless there is some positive or customa- 

ry law of the country where it is situate, providing for special 

cases, or from the nature of the particular property, it has a 

necessarily implied locality, as contracts respecting the public 

funds, stocks, &c.—Story’s Conflict of Laws, § 883.. There is 

an exception to the general rule, of contracts made in view of the 
laws of another country, but that is not material here. If the 

property in question had been in this State when the will took 

effect, or if the will had required it to be brought here, the case 

would have been varied in its facts, but it is not necessary now 

to determine their effect. ‘This case is clearly within the deci- 
sions of this court heretofore made.. 


The judgment is affirmed.. 
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i. A bill fora divorce a vinculo matrimonii, which alleges cruelty, aban- 
donment and adultery on the part of the defendant, is not multifa- 
rious. 

2. When a divorce a vincwo matrimonii is decreed in favor of the wife, 
it is error to decree alimony to her, instead of a division of the es- 
iate between the parties, (Clay’s Dig. 170, 3 8.) 

3. A proposal nade by the wife, but rejected by the husband, to re~ 
tura to his house, from which she has been driven by his cruel 
ireatinent, cannot be construed into a condonation of his cruelty. 


Shel 


Error to the Chancery Court of Wileox. Tricd before 
the Hon. J. W. Lesesne. 


Tus was 2 bill filed by the wife against her husband, alleg- 
ing cruelty, abandonment and adultery on his part, and praying 
2 divorce a vincule matrimontt. ‘The bill alleged that a short 
time before it was filed, complainant had offered to return to her 
husband’s louse, and that her offer had been rejected by him. 
‘fhe chancellor granted the praycr of the bill, and also decreed 
alimony to the complainant ous of her husband’s estate. 


Go. W. Gayte, for plaintiff in error : 

‘This bill was filed for divorce a vinculo, upon three grounds, 
viz: cruclty, adultery and abandonment. There was a special 
demurrer for misjoinder of causes of divorce, which was over- 
ruled, and a decree a vinculo rendered, and alimony allowed. 

I. The court below erred in refusing to sustain the special 
demurrer to the bill for multifariousness. 1. What is multifa- 
riousness? It is union of distinct matters.—See Story’s Eq. 
Plead, 224, § 271; Chapman v. Chunn, 5 Ala. 402. 2. The 
grounds are distinct under our statute, the disjunctive con- 
junction “or’? being used (see Clay’s Dig. 107, §3;) and 
being analogous to attachment surts, cannot be united. 3. The 
subject matters, (cruelty, adultery and abandonment,) are dis- 
tinct, because different decrees are allowed for cruelty and 
adultery. ‘The decree for cruelty may be a mensa, for adul- 
tery must be a vinculo. 1. As to cruelty—See 3 Bl. Com. 
mar. p. 94; Lib. ch. 15, p. 482-440 & 443; Clay’s Dig. 
171, §19. Upon this deeree, alimony is allowed.—See Lovets, 
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v. Lovett, 11 Ala. 763; Poynter on M.& D.€5. 2. As ta 
adultery, 3 Bl. Com. mar. p. 943; 1 ib. ch. 15, 482-440 & 445. 
Upon this decree alimony is not allowed, but the estate is divid- 
ed.—Sce Clay’s Dig. 178, § 8; Lovett v. Lovett, 11 Ala. 767. 
This question of multifariousness for the joinder of distinct caus- 
es has been repeatedly decided.—See Pomroy v. Pomroy, 1 J. C. 
R. 6(6; Smith v. Smith, 4 Pa‘'ge,$2; 1 Barber & H. Dig. 
263,§ 19. 4. If the bill is multiferious, it must be dismissed. 
See McIntosh v. Alexander, 16 Ala. 87. 

Il. If the epccial ccmurrcr is insufficicnt to dismiss the 
bill, then the bill, upen Ucccuit’s cwn meticn, sleud iave 
becn dismissed for want of cyuity. 1. The bill alleges aban- 
denment, and skews upen its face tiat ccmplarant left 
defcrdant’s Leuse tn Cays culy Leicre filing Lill. [kt den’t 
show that defendant left for three years with intention of 
abandonment.—Sce Clay’s Dig. 170, §8. 2. The bill alle- 
ges cruel trcatment, and sl ows upon its face that comp!ai- 
nant was a kind, dutiful and afivctionate wife, up to ten days 
of filing bill; and yct alleges cruel treatment to Le of twenty 
years duration. It shows no pcried at which it commenced, 
ceased, or was rcnewcd, and consequently shows condonation ne 
Japse of time.—See Poynt ron M. &D. p. 71, §62; 2 Sup. U. 
S. Dig. 185, § 4155 4 Eccl. R. 288; 9 U.S. Dig, 2715 Shel- 
ford on M. & D. 249-242. 8. ‘The bill alleges adultery, and 
shows that after knowledge, - co-habited.—See Poynt r on 
M. & D. $1; 2U. 5S. Dig g. 518, § 418-19-20-25. This is 
likewise condoned, and well nd the chancellor have selected 
cruelty as the beste of decree. The adultery must be after 
abandonment, and is not so charged.—See Clay’s Dig. 170. § 3. 
4. The bill shows the offer of complainant to return, and this is 
a condonation of all offences, if any were committed.—Sce 2 
Kent’s Com. 100. 5. If there were cruelty, the wife caused it, 
and can’t complain.—Shelford on M. & D. 241; Gray v. Gray, 
15 Ala. 779. 

HII. The Chancery Court erred in allowing alimony upon a 
decree a vinculo. The estate should have been divided under 
the statute. 1. Alimony only allowed on divorce a mensa et 
thoro.—See Lovett v. Lovett, 11 Ala. 763; Poynter on M. & 
D: 85. 2. Upondecree a vinculo, the estate is divided.—See 
Clay’s Dig. 179, § 8; Lovett v. Lovett, 11 Ala. 767. 3. Ali- 














JUNE TERM, 1851. 365 





Quarles v. Quarles. 


mony is never allowed unless the allegations of the bill are sus- 
tained, (not sustained as to marriage.)}—See Wood v. Wood, 
2 Paige, 454. 

IV. The bill should have been dismissed, because there was no 
proof of marriage. 1. There must be proof of marriage to give 
jurisdiction.—See 1 Mass. 241; 2U. 8S. Dig. 512, §393; 
Shelford on M. & D. 837. 2. Proof of marriage becomes ne- 
cessary from the acts of the Legislature. They say—1. The 
answer shall not be sworn to, and bill shall not be taken for con- 
fessed, and allegations must be proved.—See Clay’s Dig. 170, 
§6; Richardson v. Richardson, 4 Por. 467. 2. Confessions 
in answer shall not be received.—See Clay’s Dig. 171, § 16. 








T. & J. WituraMs, contra: 

1. A complainant may join in the same bill two good causes 
of complaint arising out of the same transaction, where all the 
partics are interested in the same claim of right, and wher» the 
relicf asked is of the same nature.—Varick v. Smith & the At- 
toracy Goaeral, 5 Paig>, 137; P. & M. Bank v. Walker, et 
al. 7 Ala. 927; Lewen v. Stone, 3 Ala. 485. 

2. ‘To constitute multifariousness, a bill must charge several 
distinct matters totally unconnected.—Chapman v. Chunn, 5 
Ala. 402; Kenedy v. Kenedy, 2 Ala. 573; Coulburn v. 
Brougiiton, 9 Ala. 351. 

3. ‘The cases from New York on the subject of multifarious- 
ness in cases of divorce, are on their particular statute, and do 
not furnish authority of the rule uader our statute. Vide Pome- 
roy v. Pomeroy, 1 Johns. Ca. R. 66; Revised Statutes of New 
York, vol. 2, 144, art. 8, § 38, and also p. 146, art.4, § 50-51; 
for adultery the bonds of matrimony are dissolved; for cruelty, 
only from bed and board. 

4. But this bill does not sufficiently charge adultery, to con- 
stitute a specific charge for relief on that ground.—Clay’s Dig. 
170, § 16. 

The charge should be abandonment and living in adultery, 
Which is not done. To “ prevent collusion’? confessions of either 
party shall not be received. Admission of marriage is no part 
of the admissions forbidden by the statute.—Vide Betts v. Betts, 
1 Johns. Ch. 197, on the subject of admissions of party. 


CHILTON, J.—1. It is no valid objection to this bill, that 
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several distinct grounds for divorce a vinculo matrimonii are em- 
braced in it. The title to the relief prayed is the same whether 
one or the other of the several alleged grounds be proved. It 
is well settled that the plaintiff may aver facts of a different na- 
ture, which will equally support his application.—Story’s Eq. 
Plead. § 254. But if we concede that the causes stated would 
support a prayer for multifarious relief, still in the case before 
us, no such relief is prayed, and consequently the objection for 
multifariousness must be overruled.—1 Danl. Ch. Pr. 384; 
Carpenter & Wife v. Hall, et al. 18 Ala. R. 439, citing Dick 
vy. Dick, 1 Hogan’s R. 290. 

The cases cited from New York were predicated upon a stat- 
ute of that Stafe, different from our statutes regulating divor- 
ces, and are therefore not applicable. 

2. The chancellor overlooked the statute, or mistook the law, 
in decreeing alimony, instead of decreeing a division of the 
estat. between the parties as required by the act.—Clay’s Dig. 
170, § 8.—See this act construed in Lovett v. Lovett, 11 Ala. 
763. For this error, the decree must be reversed and sent back. 

It is proper, however, to remark, lest the case should return 
upon us, that it would be well for the complainant to apply to 
the chancellor for leave to take additional proof of the marriage, 
which is not shown except inferentially. Indeed, no effort 
apy ears to have been made to prove it. 

3. It is also proper to add that we have carefully examined 
the proof contained in the record, and are of opinion, that it fur- 
nishes no evidence of a condonation of the cruelty which is al- 
leged in the bill, and which we think is sufficiently proved. 

We have been referred to no case, and we presume none can 
he found, which holds that a proposition made by the wife, who 
has been driven by the cruel and barbarous treatment of her 
husband from his house, again to return, but which he indig- 
nantly spurns and rejects, shall be regarded as a condonation of 
his cruelty, This prudent, but rejected offer should not preju- 
dice her rights, more especially when it does not appear that 
the kusband has ever repented, or changed his determination to 
render her a perpetual outcast from his house and society.—6 
Mass. R, 69, 

For the error in decreeing alimony, the cause must be re- 
versed. and remanded. 
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WALLACE vs. HALL’S HEIRS, 


1. When a sale of real estate is ordered by the Orphans’ Court on the 
petition of an administrator, under the Act of 1822, (Clay’s Digest, 
224-5) the commissioners who are appointed to make the sale have 
no power to execute a conveyanceto the purchaser, until a final de- 
cree has been rendered confirming their report of the sale, and direct- 
ing them tu convey title to the purchaser; and their deed without such 
final ¢ecree does not divest the title of the he:rs at law. 

. If a widow, before her dower is allotted to her, convey her interest 
in the Jands of her deceased husband, the heir at law may recover 
in ejectment against her alienee. 


Lo) 


Error to the Circnit Court of Shelby. Tried before the 
Hon. Geo. D. Shortridge. 


Wuirte & Parsons, for plaintiff in error: 

Upon the petition filed and the court assuming to act upon it, 
the Orphans’ Court acquired jurisdiction, and its proceedings, 
no mattcr how irregular, cannot be collaterally impeached while 

they remain unreversed —Wyman v. Campbell, 6 Por. 219; 
Duval v. McLosky, 1 Ala. 708; Calhoun v. McCartny, 11 
ib. 110. 

This is a sale by the court and not by the commissioners, and 
the test of the correctness of such sales is not the action of the 
commissioners, but the ratification of the sale by the court.— 

Jennings & Graham vy. Jenkins, 9 Ala. 289; Worthington v. 

McRoberts, ib. 299. 
The sale was made, a report made to the court, and the sale 
-confirmed.—See Worthington v. McRoberts, cited above, p. 301. 
‘The report by a majority of the commissioners was sufficient.— 
9 Ala. 289; 6.8. & R. 1663; 5 Bin. 481; 21 Wend. 178. 
The order of the court adopting the report-of the commissioners 
and making it a part of the record was such a final decree as 
could be appealed from. it is analogous te a sale by a master 
in chancery, and when such sale is confirmed by the court, it 
-operates a change of title.—McRoberts v. Worthington, 9 Ala. 
301; Duval’s :Heirs v. Pl. & Mer. Bank, 10 ib. 653. 

In favor of a long possession and a bona fide purchaser, an 
order of the court, if held indispensable, directing the commis- 
-evoners to make the deed, will be presamed.—t N. Hamp. 321 ; 
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3 Johns. Cases, 128; 2 Ver. 77, 85; 11S. & R. 432; 6 Bin. . 
496; 11 Mass. 227; 1 McCord, 278; 3D. & E. 152; 1 Har. 
& Johns. 14; 6 ib. 361;,12S. & M. 9;.8 ib. 255, 274, 270; 
1 Yeates, 118; 10 Johns.. R..377. 

The court had jurisdiction, and ordered the sale, the sale was 
made, the money paid by the purchaser, the sale was confirmed 
by the court, and a deed made to the purchaser. ‘This sale, it 
4s insisted, is not absolutely void, but is valid until set aside by 
motion to the court in which the proceeding was had.—McLane 
v. Spence, 6 Ala. 894; Mobile Cotton Press v. Moon & Me- 
Gehee, 9 ib. 679, 693; Javkson v. Roberts, 7 Wend. 88. 

A widow is entitled to her husband’s homestead, and the rents 
and profits accruing therefrom, until her dower is assigned her. 
{t is not her duty, but the duty of the owner of the fee, to be- 
come the actor in having that done.—Shelton v. Carroll, 16 
Ala. 148. 

An estate in dower is a freehold for the life of a dowress. If 
she marry, her husband is entitled to the profits, and the sole 
control and management of it during their joint lives. He may 
therefore convey it or charge it, or it may be sold under execu- 
tion against him.—11 Ala. 615. 

The cases of Bonner v. Greenleaf, (6 Ala. 411,) and Lewis 
v. Lightfoot, (1 ib. 475,) though they may seem, froma remark 
of the court upon a point not necessary to be decided, to be some- 
what against the title of the plaintiff in error, upon examination 
and comparison of the facts of the cases, will be found to be in 
favor of it. 





2. W. Peck, with whom were Rice & Monean, contra : 

1. The possession of the premises by the defendants’ ances- 
tor at the time of his death, under the purchase and deed from 
the witness Roberson,. was sufficient, prima facie, to entitle 
them to recover, as his heirs at law.—Smith ez. dem. Tiller v-. 
Lorillard, 10 ». Rep. 358 ;. Hylton’s lessee y. Brown, 1 Wash 
Cir. Co. Rep. 204, note.. 

2. The title of the defendants, as heirs at law, was not dives- 
ted by the proceedings in the Orphans’ Court, and the sale al- 
leged to have been made under and by virtue thereof. There 


-was no-final decree in the cause rendered by the court upon the 
‘coming in of the!report.of the commissioners.. All that appeans. 
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on this subject, is in the following words : “¢ This day the com-- 
missioners appointed to sell the real estate of Glover Hall, de- 
ceased, made a report of said sale, which was received and or- 
dered to be made of record.”’ 

This is no final decree ; it did not divest the title of the heirs, - 
or authorize the commissioners to make a deed to the purchaser. - 
Notwithstanding this entry, the court might have set aside the 
sale. No writ of error could have been sued out, based upon 
this entry ; it is, therefore, clearly no such final decree as the 
statute requires.—Clay’s Dig. 225, § 21; Lightfoot v. Doe ez. 
dem. 'The Heirs of Lewis, 1 Ala. 475, 48 -1; Cummings & 
Cooper v. McCullough, Adm’r., 5 ib. 824, 837; at this latter 
page, the court say, ‘* the title to real estate sold by order of the 
County Court remains in the heirs of the deceased until the 
court decrees a title to be made to the purchaser, and the title is 
in fact made, wetneilbatansiling the court may have approved the 
bond given with security for the purchase money.—Sce also 
Pickens’ Ex’rs. vy. Winter’s Adm’r., 7 Ala. 864. 


3. The plaintiff in error, in the court below, to defeat the ' 


action of the heirs at law, set up ‘and claimed under a deed, for 
the entire premises, from Blaxton and wife, Mrs. Blaxton being 
the widow of the said ced Hall, and in connection with this 
deed, mad2 an abortive effort to prove that after the deed was 
made, on his application, the dower of Mrs. B axton, as the 
widow of Glover Hall, had been assigned to her. 

The charge on this point is right on principle and authority. 
The widow has no estate in lands of her husband, until her 
dower is assigned. She has, however, a right before assignment 
to occupy the mansion house, out houses, improvements and 
plantation thereunto belonging, free from rent,. and this right 
she may enjoy, either personally or by tenants under her, be- 
eause the possession of her tenants is her possession. But this 
rigit of dower cannot, by alienation, be vested in’a third person. 
If the widow marry before her dower is assigned, her husband 
is not a freeholder within the meaning of our statutes, (Weaver 
& Gaines v. Crenshaw, 6 Ala. 873,) and the reason given is, that 
until her dower is assigned, she has no estate. Her right is one 
which must be enjoyed by her; ‘her possession must be continu- 


ed either in herself or in her tenants. . She may make a lease, - 


tuit-she cannot, by alienation, absolutely part with her right to 
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: the possession, end thereby invest another with it.—Jackson v. 
\Vanderlyden, 17 Johns. R. 168; Jackson v. Aspill, 20 ib. 413. 
The cases of Inge v. Murphy, (14 Ala. 289) and Shelton ¥. 
«Carrol, (16 Ala. 148) and the eases there cited, do not militate 
against this view. It will be seen on examination, that none of 
the cases there referred to are like thiscase. They are all cases 
where the widow was in the enjoyment of the premises, either by 
herself or tenants under her; and it may be safely said that no 
.case can be found, even in those States who have statutes simi- 
lar to our own, where it has been held that a widow, before her 
-dower has been assigned, can sell and convey her mere right of 
dower, and thereby vest a title in the purchaser, by virtue of 
which he can maintain an action of ejectment, or defeat one 
brought against him by the heirs at law. The strongest case 
referred to is the one in 2 Mo. 168. There the widow leased 
the premises, and it was held that her tenant being ousted by a 
purchaser under an execution against the estate of her deceased 
husband, she might recover the possession by an action ef eject- 
ment. In this case, there was no alienation of themere right of 
dower, but simply an enjoyment of the right of possession by 
.means of a tenant. 


DARGAN, C. J.—The plaintiffs in the.court below claimed 

. title to the land in controversy as the heirs at law of Glover Hall, 
. deceased, and the defendant claimed to have acquired the title 
hy virtue of a sale directed to be made by a decree of the Or- 

phans’ Court of Shelby, which was rendered upon the petition 

of John Singleton, the administrator of the decedent, Hall. 

The only question, therefore, in reference to the titles, is, wheth- 

er the proceedings of the Orphans’ Court, and the sale under 

them, divested the title of the plaintiffs as heirs at law. The 

_petition of the administrator sets forth that the personal estate 
.of the intestate was insufficient to pay his debts, and therefore 
prayed that the land be sold.for that purpose. In his petition 
he gave a description of the land and set forth the heirs at law, 

“who were then infants. The court directed notice to the heirs, 
appointed guardians ad litem for them, and on.the 17th day.of 
January, 1834, proof having been taken .as in chancery causes, 
«a. decree was rendered, ordering the land:to be sold in pursuance 
#f the statute in such eases made.and provided, and by .the de- 
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cree, Henry Robertson, William Thweate, and‘George B. Nashe, 
‘were appointed commissioners to sell the same to the highest 
bidder, for cash, and to make report to the said Orphans’ Court 
ata term to be holden on the first Monday in March next thereaf- 
ter. At the Ju'y term of said court the commissioners reported 
that they sold the land on the first day of March, 1834, to John 
Singleton, for the sum of three hundred and fifty dollars. This 
report was ordered to be received and recorded, but no further 
decree was rendered, nor were the commissioners directed to 
convey the land to the purchaser. They however did, on the 
16th of October, 1834, execute to him a deed, purporting to be 
hy virtue of the power in them vested by the decree of the Or- 
phans’ Court. 

This is a brief statement of the defendant’s title, and the only 
question raised on this point of the case is whetlicr the commis- 
sioners had authority to execute the decd? That the court had 
Jurisdiction under the act of 1822 to order a sale of the land 
for the reason set forth in the petition, is clear; but this act 
contemplates that the final decree shall be rendered, and the 
commissioners empowered to make titles, after their report of the 
sale has been returned tothe court. The language of this por- 
tion of the act is, ‘* The said court shall, upon coming in of the 
commissioners’ report, render a final decree in the cause, and if 
the terms of the sale have been complied with by the purchaser of 
the estate, the commissioners shall be directed by such final de- 
cree to convey the estate sold, to the purchaser.”"—Clay’s Dig. 
225, § 21. We consider it as a question settled by the decis- 
ions of this court, that when the sale is ordered under this act 
the decree directing the sale is interlocutory, and docs not give 
the commissioners appointed to make the sale the power to exe- 
cute a deed to the purchaser. Before they can exercise this 
power they must make report to the Orphans’ Court, upon which 
i. confirmatory decree may be rendered, and the commissioners 
thereby authorized to execute the deed. ut, until this is done, 
until a deeree is rendered ordering a conveyance or deed to be 
executed, the commissioners have no authority to execute one, 
and their deed without authority does not divest the title of the 
heirs at law.—Lightfoot v. The Heirs of Lewis, 1 Ala. 475; 
Cummings et ¢l, v. MeCullough, Adm’r., 5 jb. 324, 337; Per- 
kins v. Winter, 7 ib. 864. As it is necessgry that the final de- 
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¢ree should direct the cornmissioners to execute a deed to the pur- 
chaser in order to divest the title of the heirs, it is manifest that 
the deed shown to have been executed by the commissioners in 
this case does not have that effeet, for it cannot be pretended 
that there was a final decree directing a conveyance to be made. 
At law, therefore, the title still remains in the plaintiffs, and they 
must recover in an action in which the legal title alone can be 
considered. 

2. The defendant also showed a deed for the same land exe- 
euted by Beverly Blaxton and Emily, bis wife; and it appeared 
that Emily Blaxton was the wife of Glover Hall at the time of 
his death, and was entitled, as his widow, to dower in the land 
in question, but her dower had never been assigned or allotted to 
her by metes and bounds. After the death cf Glover Hall, she 
and her children resided on the land, and upon ‘her intermarriage 
with Blaxton, they both joined in a conveyance of the whole land, 
purporting to convey all their interest therein for the sum of one 
hundred dollars. ‘The question raised upon this evidence is,’ 
whether a widow who is entitled to dower in the lands of her de- 
ceased husband can sell the same under our statutes, and by her 
deed enable her alienee to defeat an ejectment brought by the 
heirs at law, her dower not having been assigned or allotted to 
her. Under our law a widow is entitled to retain the dwelling 
house in which her husband most usually dwelt next before his 
death, together with the out houses and plantation thereunto be- 
longing, free from’ molestation, or rent, until her dower is assign- 
ed her, (Clay’s Dig. 173,) and we have held that she may occu- 
py the premises, either in person or bv her tenants, until her 
dower is allotted to her, (Inge v. Murphy, 14 Ala. 289,) and 
notwithstanding her second marriage, she and her husband can- 
not be ejected by the heir until her dower is assigned.—Shelton 
v. Carroll e¢ a’. 16 Ala. 146.° TI do not intend to controvert the 
propriety of these decisions. I think they are in accordance 
with a fair and just exposition of the statute, which intended 
to give to the widow the méans of support until her dower was 
allotted to her. It was on this ground that we held, in the case 
of Inge v. Murphy, that she could occupy either in person or by 
her tenant, and it was said in that case “that it might be that 
she could only derive a support from the premises by renting 
thers, and to hold that her removal from the premises would ‘dé: ° 
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feat her right, might in many instances defeat the very objcet of 
the statute, which is a provision for the wife until her dower is 
allotted to her.”? I also think it clear that the marriage of the 
widow docs not work a forfeiture of this statutory right. We 
so held in the case of Shelton v. Carroll e¢ a/., but we think 


dccisions carry the rigit of the widow as far as it can Icgally 
go, and we are not disposed to press it further. 

At the last term, in tie case of Cook eé a}. vw Matilia Webb, 
we held that the widow had not such en estate in the lands of her 
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be soll by ker creditors under execution. But as it is settled 


that she |} no such interest or estate in the premises as can be 
sold under execution, this is conclusive to my mind that she has 
no such interest er estate as she can alicnate to anotiicr, If a 
widow, before her dower is allotted to her, seil her right or privi- 
loge to : , the heir at law may bring ejectment against her 
vendce and recover. The court correctly expoun led the law te 
the jury, and the judgment must be affirmed, 
‘ e ~ aq 
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CUTHBERT ws. WOLFE. 

1. No particular langnage or form is necessary to create a separate 
estate ina married woman, either by deed or will, but the intention 
of the douor or testator must clearly appear. 

2. Acouveyance of persoual property to a trustee “to and for the only 
ise aud benefv” of a married woman creates in ber a separate estate 
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3. When an assignment is written on the back of a deed to which i? 
refers in express language, aud conveys the same property, the deed’ 
may be looked to in construing the assignment. 

. Husband and wife conveyed certain personal property to a trustee, 
in trust for themselves during their joint lives, and then for the sur~ 
vivor of them: during his or her life, after the death of the survivor 
for L. during his life, and then for his next of kin. The husband af- 
terwards conveyed his eutire interest in the property to L., who af- 
ierwards conyeved his entire interest to the irustee, “to and for the 
only use and beuetit” of the wife.—Held, 

‘hat the husband had no such interest in the property, as could be 
sold under execution against him. 


> 


Error to the Circuit Court of Mobile. ‘Tried before the 
Hon. John Brace. 


oo 


An execution was issued from the County Court of Mobile 
eounty, in favor of A. Wolfe, against A. F. Edwards, which 
was levied by the sherifon a negro man named Jerry, as the 
property of the defendant. A claim was interposed by Cuth 
bert, as trustee for Mrs. Edwards, and bond given to try the 
right of property, as provided by the statute. ‘The written in. 
struments which constituted the claimant’s title are sufficiently 
described in the opinion. The court held that the dcfendant 
in execution had such an interest in the property as could 
be sold under execution against him, and verdict and judgment 
were rendered accordingly. 


Jno. ‘I. ‘T'aytor, for plaintiff in error : 

1. No particular form of words is necessary to create a sepa. 
gate estate. Ifthe intention of the grantor is clearly expressed, 
it will be sufficient without regard. to the words used.—Newman 
et al. v. Newman, 12. Ala. 29 ; Hill on Trustees, 420. ‘The words 
“sole use’”’ according to many authorities are sufficient of them- 
selves.—16 Pick. 327-331; Agee v. Agee, 6 Mumf. ib. 581; 
65 S.& R. ib. 466; 19 Ves. ib. 416; 1S. & M. ch. 617. And 
f contend that the words, “‘only use,’’ as clearly show the gran- 
tor’s intention as the words ‘‘sole use,’’ and that the words alone 
in this deed are sufficient. But when we see from the record, that 
Mrs. Edwards was at the time of the gift a married woman; 
that Mr. Edwards had just before yielded up to Lucas all his 
claim, and that a trustee was selected, and the legal title 
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eonveyed to him, the object and intention to create a separate’ 
estate is placed beyond doubt.—See the opinion in case 16° 
Pick. 327. The words ‘‘own use”’ have been held in one or two” 
instances not to be sufficient, because those werds are commonly 

used in all deeds, to-wit: “to his own use,-benefit and behoof 
forever;’’ but the words “‘ only use”’ are a very unusual cxpres-- 
sion, and must have been intended to have some meaning, and we 

ean give it no other but to exclude the husband. 

2. The deed from Lucas to plaintiff is two-fold; it first con- 
veys all the title he has ; it conveys secondly,.all such title as he 
obtained from Edwards, and a title was proven to be in him su- 
perior to, and independent of his conveyance from Edwards, and 
he was not estopped from setting it up. The title from Edwards, . 
and the deeds attached to the bill of exceptions, were only intro- 
duced to identify the property, and show title in claimant, not 
in-Lucas.—See Coke Lit. 47, B. 352, A. 368, b.; Com. Dig..- 
Estoppel A. 2 p. 199;.15 Mass. 495; 16 Mass. 857 ; Shep.- 
Touchstone, p. 53; 68. & R..559; 14 Pick. 467. 


Wn. G. Jones, contra : 

1.. The first deed in point of time is that from A. F. Edwards 
{the defendant in exccution) to Cuthbert. By that decd, the 
slaves mentioned in it are conveyed to Cuthbert as trustee; 1st,. 
for the use of Edwards and wife, jointly during their joint lives;. 
2nd, after the death of either, for the use of the survivor for 
life; 3rd, aftcr the death of such survivor, for the use of Jno. 
H. Lucas for life; 4th, after the death of J. H. Lucas, for 
his next of kin. It is too clear to admit of controversy or doubt,- 
that by this deed, no separate estate is created in Mrs. Edwards. 
and the slaves remained subject. to levy under executions against 
A. F. Edwards.—Harkins ct al..v. Coalter et al. 2 Por. 468; 
Lamb v. Wyigg & Stewart, 8 Por. 73; Carlton & Co. v. Banks,. 
7 Ala. R. 32; Oneal, Mecham & Thomas, v. Teague & Tcague,. 
8 Ala. R. 345-352; Moss v. McCall, 12 Ala.630; Pollard et 
al. v. Merrill & Eximer, 15 Ala. 169; Bender v. Reynolds, 12 
Ala. 446. 

°. The deed from Lucas to Cuthbert being written on the 
back of the deed from Edwards to Cuthbert, and expressly re- 
ferring to it, must be taken in connection with that first deed,. 
and considered as confirming it. ‘This should especially be its 
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effect, as Lucas was a cestut que trust under the deed from Ed- 
wards to Cuthbert, and by his deed conveys to Seatiet, ween 





interest as he held under the deed from Edwards. y. 
Driver, 7 Ala. R.:679. 
Ic is therefore submitted, that the deed from Lucas cannot 


r , 


be considered as a separate and distinct instrument. I must 
be taken in connection with the deed from Edwards, on which it 
is writt n, and to which it refers. 

4, Bat even if the court should decide that the deed from Lu- 
cas is to be considered as a separate and distinct deed, it does 
not convey a separate estate to Mrs. Edwards. ‘The courts 
sainst construing an instrument so as to crcate a 


lean strongly ag 
separat. estate. ‘The words must be very explicit, and the in- 
tent very clear to give it that effect. ‘The words in this ec: 
not suflicient to do it.—See Pollard et al, v. Merrill & E si ner, 
15 Ala. R. 169, and cases there cited.—Hale stone, 
14 Ala. R. 803.—See especially Haig v. Haig’s iex’rs. 1 Dess. 
R. 3-48, where the word “ only”? use was hel 


Separate cstate. 

PARSONS, J.—It is agreed by the counsel, that the necro 
Jerry is to be considered as included in the instruments pre- 
seatly to be mentioned, he having been omitted in making cut 
the transcript by mistake. 

A. I. E.lwards, by a decd dated June 27th, 1838, convey- 
ed Jerry and other slaves to Cuthbert in trust for said Edwards 
and his wife, during their natural lives; and after the death of 
either, in trust for the survivor, during his or her natural life; 
and afterwards in trust for John H. Lueas, the son of Mrs. Ed- 
wards by a former marriage, during his natural life; and after- 
wards in trast for his next of kin, with some further provisions 
which are not now material. 


. 
The next instrument is a paper dated March 27th, 1839, 
written on the back of the deed, of the 27th June, 1£38, and 


signed by A. F’. Edwards, by which he relinquished all his right, 

title and interest in the negroes mentioned in the decd to Lucas. 
And the next and last is an assignment by Lucas, of date 20th 
January, 1843, which was also w ‘ritten on the back of the deed, 
by which ho assigned and released to Cuthbert, the trustee in 
the deed, ‘‘ to and for the only use and benefit’? of Mrs, Ed- 
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warils, all his right, title and intcrest in and to all the property 
~wpecified in the deed. The Circuit Court charged that this as- 
sigam nt did not create a separate estate to Mrs. Edwards, but 
that it made the property liable for her husband’s debts, This 
charze is assigned as error. ‘The question is, does it clearly 
appear that the intention was to create a separate estate, free 
from the husband’s control? {t results from the cases generally, 
that no particular language or form is necessary in an instru- 
ment, whether it be a will or a deed, to create a separate estate 
toa married woman, though it must clearly appear to have 
been the intention of the testator or donor to do so. Mrs. 
Edwards was at the time of the assignment a married woman; 
the assignment conveyed the property to and for her only use 
and benefit. ‘The language would not have excluded the hus- 
band more eflectually, if it hed been ‘‘ to her sole use and bene- 
it.” ff the latter had been the language, the husband would 
have been excluded according to various authorities.—Ayer v. 
Ayer, 16 Pick. 327; Anderson v. Brooks, 11 Ala. R. 953, and 
other cases cited by the counsel of the plaintiff in error. 

But the two latter instrements were written on the deed, and 
4iad express reference to it, which authorizes us to look to it as a 
means of construing the assignment.—Rives, Adm’r. v. Toul- 
rnan, decided at last term.—Walker v. Driv er, 7 Ala. R. 679. 

By the decd, Edwards conveyed the property to the trustee 

‘pon several successive trusts 5 first in trust for himself and wife 
eturing their joint lives, afterwards in trust for the survivor dur- 
ing his or her life, and afterwards in trust for Lucas, during 
his life, and then in trust for his next of kin. Edwards after 
this conveyed his entire interest in the trust property to Lucas, 
and the latter afterwards conveyed his entire interest, as well 
what Edwards conveyed to him as what he otherwise held in 
the trust property, to the trustee, “ to and for the only use and 
benefit”? of Mrs. Elwards. ‘Looking at the three instruments 
<t8 One, or considering them as separate and distinct, it is equal- 
iy clear that Edw ards has no interest in the property. What 
1 had he conveyed to Lucas, and then Lucas conveyed it back 
40 the trustee, to and for the only use and benefit of Mrs. Ed- 
wards. Considering all the instruments, we cannot doubt but 
that it was the intention cf Lucas to exclude Edwards. There 
av no question of fi ‘say bef ore us. 

Mie; r3od, and the cru 
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3’. A party whose title to land situated within the territory of Louic 
lama was eomplete by grant from the Crown of Spain while that 
power held dominion over the eountry, may successfully assert his 
itle against any claimant uuder the United States Government, if the 
urant has not been rendered inoperative as an instrument of ev) 
cence by his failure to exhjbit it for registration as required by the 
»ot of Congress 
In respect to incomplete titles, if a claim was such as wauid have 
hound the conscience of the former sovereign to perfect the title, and 
iruish the evidence necessary to support and maintain it, the Uui- 
ted States Government having acquired the territory would take it 
eharged with the duty of carrying out in good faith the obligation of 
ihe previous Government existing at the time of the cession. 

. But when an incomplete title is perfected either by act of Congress 
ory patent, the United States, and not the previous Goverument, 
nutst -be regarded as the source of title. 

Wheu a party claiming land iu the ceded territory is obliged to ap- 
peal to the political power of the United States Governmeut in order 
‘vo perfect his.title, or to obtain the evidence of title, that Government 
has a rightto prescribe the terms or conditions upon whichsuch cou- 
firmation or recaguition will be made ; provided those terms or con- 
#itions ure not inconsistent with the performance of the duties and 
the faithful discharge of the obligations imposed upon it by the 
transfer of the ceded torritory. 

Wheu two claims to the same land are confirmed by the United 
States Goverument, the parties are remitted to their rights derived 
trom the former Government, the effect of the coufirination being to 
ykace each party i equal: jure, so far as the action of the Govern 
mont is concerned. 

A titleto land situate within the territory of Louisiana, derived 
fvom the Spauish Gayerament, the written evidence of which was 
never presented to tlie United States Commissioners, nor recorde:t. 
vuder any of the different acts cf Congress, cannot be received i 
evidence against any grant derived from the United States. 
ut the unrecorded evidence of such tite, and the mesne convey 
ances connecting the defendant therewith, would be admissible «> 
slew an adverse possession under color of title, so as tu protect tk 
party in possession under the statute of limitations. 

A claim founded on an alleged Spanish grant, (the written evidence of 
which grant has been lost by time or accident, ) which has never bec: 

«confirmed by act of Congress, cannot defeat an action of ejectmen:, 
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by one whose claim, founded ona Spanish concession, was pre- 
sented to the United: States Commissioner, reported for confirmation 
by him, confirmed by the act of Congress of 1822, located and sur- 
veyed under the warrant of the Register and Receiver, and consum- 
mated by patent from the United States. — 

8. Aclaim to land within the Territory of Louisiana, which the Com- 
mnissiouer reports to Congress as having been formerly inhabited and 
cultivated, but does not say that such inhabitation and cultivation 
was under the Spanish Government, cannot be considered as having 
been recommeuded by him for confirmation. 

10. Aplaintiff shows a sufficient title to maintain an action of eject- 
ment, by showing that the original claim upon which his title is 
founded was presented to the United States Commissioner, reported 
by him for coutirmation, confirmed by the act of Congress of 1822, 
located and surveyed under the warrant of the Register and Recei- 
ver, aud cousummated by patent from the United Siates Govern- 
meut. 





Error to the Cireuit Court of Mobile. Tricd before th 
Hon. John Bragg. 


Joun T. Taytor, for plaintiffs in error: 

The act of 1822 confers no title on the defendant in error, or 
those under whom he holds ; it is nothing more than a relinquish - 
ment of any claim on the part of the government, and both par 
ties in this case must depend upon their rights, independent of 
the confirmations.—Eslava v. Farmer’s Heirs, 7 Ala. 553; S. 
C. 11 ib. 1023; 2 How. U.S. R. 285; 3 Ala. 47. 

The confirmation and patent can only be made available when 
offered in evidence against one helding under the United States 
by subsequent grant.—See the wording of the confirmation, 1 
Land L. 832, § 2, and the authorities above cited. 

The plaintiff below should therefore have shown a good title in 
himself independent of the confirmation, and in this he entirely 
tailed, 1. Because the permit and oceupation, if proved, show 
no rights whatever that our courts will recognize; 2. Because 
no permit or any evidence of title from thé Spanish Governmer:: 
was proved, (the mere copy of, or what purports to be acopy of 
a permit made out by the plaintiff himself, and attached to his 
claim presented to the commissioner, is no proof of the docz- 
mnt,) nor was the evidence taken before the commissioner any 
proof; 3. Because the Spanish lew required that all persons 
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holding permits and other imperfect claims must apply to the 
Governor to have their lands located and final titles made within 
a certain time, or their claim should be forfeited.—2 White 
Rec. 240, Art. 22. The Spanish Government never regarded 
& permit as any title whatever.—2 ib. 239, Art. 18. Cornelius 
Dunn never complied with this law, and his claim forfeited and 
reverted to the Government; 4. Because when John Linder, 
then living on his Lusser tract, had it surveyed early in 1800 
by the authorized Spanish surveyor, in obedience to the law be- 
fore referred to, and it was ascertained that it covered Dunn’s 
settlement, he acknowledged the superiority of Linder’s titles, 
surrendered to him the possession, and left.—Bossier v. Marlin, 
5 Martin (new series) 33, and ib. (old scries) 678. If, there- 
fore, the defendant below had showed no title at all, the plaintiff 
ought to have failed, as was the judgment of this court in the 
case of Farmer’s Heirs v. Eslava, (11 Ala. 1028.) But the 
defendant did show a most complete title, the evidence of which 
was—1. Title from Bienville and Solmon, governors and ordina- 
tors, to Madam De Lusser, in the year 1738, and from her in a 
regular chain of conveyances to Hall. This title, it is seen, 
ig more than an hundred years old, and possession has accompa- 
nied the title during the whole of that time, and John Hall is 
now in possession. ‘This is sufficient to prove that the title and 
possession have never been separated and would seem to make 
vur title complete.—See Farmer’s Heirs y. Eslava, 11 Ala. 1028. 
But the plaintiff below contends, that it is void because it was 
never presented to the Land Commissioner, according to the act 
of Congress of 1812. In reply to this, we say the claim was 
filed and recorded in Spanish archives, together with the plat 
and survey, before the treaty of 1800 or 1803, and was regu- 
larly transferred to our records. The claim was also presented 
by Daniel Johnson to the Land Commissioner at St. Stephens. 
Whether it was afterwards recorded, or recommended, or con- 
firmed, was a matter for the officers of the Government. ‘The 
title could derive no aid from any action of the Government, 
and none consequently was asked. ‘This would be a sufficient 
compliance under the act, if it was necessary to insist upon it ; 

but I contend that this being a complete grant, separate from 
the general domain, and recognised as private property by all 
the preceding governments under which it passed, it etands en- 
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tirely independent of any action on the part of the Government 
of the United States, and was perfectly good without any pre- 
sentation at all.—Levorgne v. Elkins, 17 Louisiana, 220; Trea- 
ty of Paris, Land Laws, 1 vol. 519, Art. 3; 4 Louisiana, 272; 
7 Ala. 882; Strother v. Lucas, 6 Pet. 772; 1 White’s Rec. 
714-15-16; 7 Pet. 90-3, 88; 12 ib. 744; 14 ib. 396, 421; 
7 Ala. 557; 2 Pet. 8310-14-15. And besides, this act (and 
none of its predecessors on the subject) does not propose to 
make the titles entirely void, but only that they shall not be 
read in evidence against any one holding under the United States. 
Now the plaintiff below holds not under the United States, but 
under the Spanish Government. 

But even if our title was defective, it was nevertheless good 
against the plaintiff, as an outstanding title, unless the statute 
of limitations affected it, and that was a matter entirely for the 
jury. The judge’s charges can in no particular be aided by 
what might be supposed to be the effect of the act of limitations, 
for the jury alone must determine upon that.—Farmer’s Heirs 
v. Eslava, 11 Ala. 1028. I conclude, therefore, that the title of 
Mr. Hall was the best, or at least should have been fairly left 
to the jury, under the questions of fact arising under the titles. 

But suppose the court should be of the opinion that the title 
of the plaintiff below was the best, then the question arises, how 
much and what land does his title call for, and I insist that it 
does not extend North of Potatoe Bayou. The act of 1822 
does nothing more than confirm the title. We therefore have to 
go back to the original permit, to ascertain how and where to 
locate it, and from an inspection of that instrument nothing is 
clearer than that the whole claim was permitted, on the Eastern 
shore of the Tensaw, South of the Bayou, or on the ‘* South 
bank of the Bayou, extending three miles in ascending it,”? (the 
Bayou.) ‘There is not a particle of evidence that Dunn even 
ever asked the Spanish Government for one foot of land North 
of the Bayou, but all on the South bank. The owners of the 
De Lusser title were then in possession of the land above, and 
had been for nearly seventy years. If he had asked for a per- 
mit above the creek he could not have got it, because he could 
never have proven that it was vacant, as was then required. But 
he never, in his life time, claimed above; his settlement and im- 
provements were all below, according to his permit. Not one of 
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his cattle was ever known to be above the Bayou, because he 
knew his “‘ Cow Range,’’ accrued from the Spaniards, did not 
extend above it; and I further contend that no claim has ever 
been presented to the Land Commissioner for one foot of land 
North of the Bayou, nor has any recommendation or confirma- 
tion ever been passed, touching any claim North of the Bayou: 
The claim filed by Thomas Dunn, in 1813, calls for land on the 
** South bank of the Bayou,” and the claim filed by Byrne in 
1820, calls for land South of the Bayou. The survey and pat- 
ent therefore are contrary to the claim and confirmation, and are 
void as to land North of the Bayou, and there was no use of go: 
ing into equity to set it aside.—Pollard’s Heirs v. Files, 3 Ala. 
+7; Mayor & Aldermen vy. Farris’ Heirs, 6 ib. 738 ; Stoddard 
vy. Chambers, 2 How. U. 8. R. 285; Baldwin v. Stafford, 10 
Martin, 364. 


PuiLuiPs, contra : 

The title of the plaintiff consists in the Spanish concession, re- 
port of commissioners, confirmation by act of Congress, the sur- 
vey made under the act, and the patent issued in conformity 
with the survey. 

This title on paper is complete, unless the objection of the 
(lefendant, and the only one he has offered, can be made good, 
to wit: that by the true construction of the Spanish permit, no 
land was granted North of the Potatoe Bayou, and that the 
patent is therefore void for so much at least as covers this por- 
tion of the land. 

The defendant having called upon the court to give to the jury 
the true construction of this document, the court considered the 
most reasonable construction to be the one adopted by the gov- 
ernment, 

We think this construction to be the true one, but whether 
true or false, is wholly immaterial. It may be admitted that the 
Spanish permit, though made in 1796, at a period when Spain 
was doubtless the true owner of the land, did not sever the land 
from the royal domain, The legal title still remained in Spain, 
until by formal transfer, it passed to the grantee. If Spain hac 
continued its dominion over the country, it would have construed 
its own grant in directing and approving the survey; and the 
courts would not haye been permitted to defeat a title founded 
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ona governmental survey, in a collateral proceeding, upon the 
ground that an erroneous construction had been given by the 
government to its own incipient grant. 

The change of. government has had no other effect than tv 
impose upon us the cbligations and the rights which existed be- 
fore the change, and the same rule will govern this court. If « 
fraud were practised upon the government, or a mistake com. 
mitted by it, the government could be relieved by a direct pro- 
ceeding in the natere of a sctre facias, but a third party canno: 
set up these matters in a collateral issue. 

The plaintiff has therefore exhibited a complete title, origina- 
ting with the Spanish Government and perfected by our own, 
and must recover, unless: defendant can show that he has a su. 
perior title, derived from the same sourees. 

The defendant’s title is shown by his application to the boar«! 
established by this government. John Linder appiies in Au-. 
gust, 1814, as the agent of Daniel Johnson, for 5000 acres, by 
virtue of a grant lost by time or accident, given by the Spanis!: 
€zovernment in favor of John Linder the elder, and by him de- 
vised to his grand son, John Linder, from whom Johncon pur- 
chased by deed, ia 1803. 

The report of the commissioner, made in 1816, recommended 
that the claim should be confirmed for a ‘‘ reasonable quantity.”’ 
8S. P. § 10, 6, 31. What this reasonable quantity consists 
of, has never been‘ascerteined. 

The act of Congress of 1819, provides that when there has 
been no survey, or no survey recorded, the claim shall be con- 
firmed for twelve hundred and eighty acres as a donation, 
(Land Laws, 759,) and this act requires these claims to be sur- 
veyed. This also is the requisition of the act of 1822. 

The claim of the defendant is,:therefore, imperfect, both as te 
its location and title.—+Farmer’s Heirs, 11 Ala. 1042. 

If defendant insist that his title was confirmed as it originally 
existed, what title would be referred to? Clearly to the gran: 
ef the “‘ Spanish Government to John Linder the elder.”? But 
upon the trial there was no attempt to show that such a grant 
had ever existed. The only attempt made was to show a Span- 
ish grant to an entirely different persom To prove his title, 
then, independently of the action of this government, defendan:, 
offered the papers in reference to the Debusser title, for the 
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purpose of showing title to himself claiming under them. But 
these documents having never been presented to the Board of 
Commissioners, were properly rejected as title papers.—Land 
Laws, 607 ; Henderson v. Poindexter, 12 Wheat. 543; De 
LaCroix vy. Chamle lain, ib. 599; 6 Pet. 771; Strother v. 
Lucas, 12 Pet. 448; Barry v.Gamble, 3 How. 32; Hallett v.. 
Eslava, 3 S. & P. 120. 

Tae defendant’s claim has never been confirmed at all. The 
act of 1819 operates upon the report of 1816, and this report 
recommended for confirmation such claims only as “ were inhab- 
ited and cultivated under the Spanish Government,’ and this 
for a “reasonable quantity.’’ 

There is no evidence furnished in the report of this essential 
requisite to the confirmation, and the act only confirms such as 
the commissioner recommends for confirmation. ‘The evidence of 
the abstract shows that it was “‘ inhabited and eultivated,’’ but 
does not show that it was in “Spanish times,’” and this is ac- 
companied with the observation of the commissioner that the bill 
of sale which was presented as the foundation of this claim was 
‘“altered.’” 

But not only is there an entire absence of proof in the report 
of the commissioner as to this matter, but there is the same de- 
ficiency in the certified copy of the proceedings from the land 
office. No proof was ever made to the commissioner to show 
t iat the inhabitation and cultivation was in Spanish times, as 
was done, with but one or two exceptions, in the sixty-seven 
claims ineluded in this class. [In all the other eases the period 
of occupation is expressly stated, and when the commissioner 
makes his report, he therefore distinguishes those exceptions 
from the other claims, not by their specific numbers, but 
by the fact of ‘“inhabitation or cultivation under the Spanish 
Government,’’ recommending that those only should be confirm- 
ed. The recommendation, therefore, does not inelude eases of 
inhabitation and cultivation underthe British, French or Amer- 
ican Government, but is confined to the Spanish Government 
alone. No further presentment of this claim was ever made, 
and consequently it is only to be found in the report of 1816. 

In compliance with the provisions of the act of 1819, the re- 
port of 1820 was made, which is acted upon by the act of 1822- 
it is insisted that the act of 1822 does not operate upon the 
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elaims contained in the report of 1816, except such claims as 
may be found again presented in the report of 1820. And it is 
further insisted that the defendant’s claim is not confirmed. by 
the report of 1816, and act of 1819. But if it were so con- 
firmed, it could only be for 1280 acres, and not for 5000, as set 
up by the defendant. The defendant, therefore, under the most 
favorable view, had no such right as could have barred the re- 
covery. 

The patent was properly issued to Thomas Byrne, although 
he was but the representative of the heir of Dunn. If Byrne 
had insisted upon holding the title from the heirs, it would have 
given them a right to the protection of the court of equity, but 
the patent properly issues to the claimant.—Strother v. Lucas, 
6 Pet. 763; S. C. 12 ib. 458; Stoddard v. Chambers, 2 
How. 316. 


CHILTON, J.—This was an action of ejectment brought by 
the defendant in error against the plaintiffs in error, to recover 
a certain tract of land situate in the county of Baldwin, the 
venue having been changed to the Circuit Court of Mobile. 

The questions for revision in this court arise solely out of a 
bill of exceptions which was sealed by the presiding judge upon 
the trial in the court below. The titles under which the parties 
respectively claim the land are set out, and the defendants be- 
low asked the court for several instructions to the jury, which 
were refused, and to which refusal they excepted, as also to sev- 
eral charges which the court gave, involving the relative merits 
of the titles. 

Before proceeding more particularly to notice the several char- 
ges refused and those given, it will conduce to a better compre- 
hension of the caseand greater perspicuity in its decision, briefly 
to state some principles applicable to it, which may be drawn 
from the decisions of our own, and the courts of the United 
States, as also to collate the several statutes passed by Con- 
gress, upon the construction of which the titles are made to 
depend. 

And first, we may remark, that had the title of either party 
been complete by grant from the crown of Spain, while the terri- 
tory belonged to that country, then the party having such com- 
plete title could have asserted it and made it available to defeat 
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any claim of title derived from the United States; for in such 
case, the land before the cession by the treaty of Ildefonso te 
France, and by France to this government by the treaty of 
Paris, had become private property, and:a cession of territory is 
not a cession of tie property belonging toits inhabitants. ‘* The 
king cedes that only which belonged to-him. Lands which he 
had previously granted were not his to cede.”—Per Chief J. 
Marshall, United States v. Pecheman, 7 Pet. 87; Doe v. Es- 
lava e¢ a/., 9 How. 445. As to the effect of a failure to exhibit 
such grants for registration, we will speak hereafter. 

In respect to incomplete titles, it may be safely asserted as a 
correct proposition, that if the claim was such as to have bound 
the conscience of the former sovereign to perfect the title, and to 
furnish the evidence necessary to support and maintain it, this 
government, having acquired the territory, would take it charged 
with the duty to carry out in good faith the obligation of the 
previeus government existing at the time of the cession. In 
such case, the former government, never having parted with the 
title, it would-devolve upon this government, but charged with 


‘the duty, on the part of the United States, of conferring it upon 


the person justly entitled. When perfected either by act of 
Congress, or the usual evidence of a grant, a patent, this, ant 
not the previous government, must be regarded as the source of 
title. 

In the next place, we think it very clear that in cases where 
the parties claiming Jand in the ceded territory must, in order 
to perfect their titles, or to obtain the evidence of title, appeal 
to the political power of the government of the United States. 
that government has the right to prescribe the terms or conditions 
upon which such confirmation or recognition will be made by it, 
provided those terms or conditions are not inconsistent with the 
performance of the duties and the faithful discharge of the ebli- 
gations imposed upon it by the transfer of the ceded country 
to it. 

In order to ascertain what these obligations were, and to ena- 
ble this government in good faith to meet and discharge them, 
and further, to enable it to proceed and make sale of the public 
land without the hazard of invading the private rights of those 
claiming under the former governments, by an indiscriminate 
sale of the whole.territory, it was necessary that steps should 
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be taken to ascertain who laid claim to these lands, and the por= 
tions so claimed. It was also necessary to determine the char- 
acter of the claims so that it might be seen whether it was in- 
cumbent on this government to recognize or affirm them. To 
ascertain these titles and claims, the act of 1812 was passed, 
tuthorizing the appointment of commissioners and prescribing 
their duties.—Laws of the United States by Story, p. 1235. 

By the third section of this act, the commissioners were re- 
quired, after having attended a reasonable time in the respee- 
tive parishes, to establish offices in such districts respectively at 
some convenient point, of which they were to give public notice, 
and claimants were allowed to deliver the notices and evidences 
of their claims within six months after the offices were estab- 
lished, and the claims should be placed in the same condition as 
if said evidences, &c., had been delivered while the commis- 
sioner was in the parish making his investigation. 

The fourth section provides ** That every person claiming 
lands in the tract of country aforesaid, by virtue of any grant, 
order of survey, or other evidence of claim whatsoever, derived 
from the French, British or Spanish governments, shall deliver 
to the commissioner for land claims, when attending for the pur- 
pose in the parish where the land claimed may lie, a notice in 
writing, stating the nature and extent of his claims, together 
with a plat (in case a survey shall have been made) of the tract 
er tracts claimed; and shall deliver to the commissioner when 
attending as aforesaid, for the purpose of being recorded, every 
grant, order of survey, deed, conveyance, or other written evi- 
dence of his claim, and the same shall be recorded by the clerk 
in books to be kept for that purpose, on his receiving from the 
party or parties, at the rate of twelve and a half cents for every 
hundred words contained in such written evidence of their claim; 
provided, however, that where lands are claimed by virtue of a 
complete French, British, or Spanish grant, it shall not be ne- 
cessary for the claimant to have any other evidence of his claim 
entered at large upon the record, than the original grant or pa- 
tent, together with the order of survey and the plat; all of the 
other conveyances or deeds may be abbreviated in the entry ; 
but the claim of title and the date of every transfer shall appear 
on the record; and if such person shall neglect to deliver such: 
notice in writing of his claim, together with the plat, (in case 











388 ALABAMA. 





Hall et als. v. Doe ex dem. Root. 





the lands claimed shall have been surveyed) as aforesaid, or 
cause to be recorded such written evidence of the same within 
the time and times aforesaid, his claim shall never after be re- 
cognized or confirmed by the United States; nor shall any grant, 
order of survey, deed, conveyance or other written evidence, 
which shall not be recorded as above directed, ever after be con- 
sidered or admitted as evidence in any court of the United States, 
against any grant which may hereafter be derived from the Unit- 
ed States.” 

The fifth section empowers the commissioners to enquire into 
the justice and validity of the claims filed before them, the evi- 
dence relating to which is required toberecorded. By this sec- 
tion, it was made the duty of the commissioners to ascertain, 
1st, whether the lands claimed have been inhabited and cultivat- 
ed; 2d, at what time such inhabitation and cultivation com- 
menced ; 3d, when, by whom, and under what authority, such 
land was surveyed; and they were further required to examine 
into every other matter affecting the justice and validity thereof, 
and were invested with the power of compelling the attendance 
of witnesses, and of administering oaths, &c. 

The seventh section requires the commissioners to prepare ab- 
stracts from the records of the claims filed, which shall con- 
tain the substance of the evidence adduced in support of 
them, with such information and remarks as may be necessary 
to a proper decision thereon, which abstracts were to be report- 
ed to the Secretary of the Treasury, and by him to be laid be- 
fore Congress at the next session thereafter, for their determina- 
tion thereon. 

The eighth section requires the commissioners to collect and 
report to Congress a list of the actual settlers on the land, who 
have no claims to land derived under either the French, British, 
or Spanish governments, andthe time when such settlements 
were made. ‘These are the important provisions of the act of 
1812. The act of 18th April, 1814, extended the time for de- 
livering notices, and the evidences of claims, until the 1st Sep- 
tember, 1814. Under the provisions of these acts, commission- 
ers were appointed, who proceeded to make the required investi- 
gations, and to report to the Secretary of the Treasury, which 
reports were submitted to Congress.—See 3 vol. of the Ameri- 
can State Papers, p. 6, et seg. These reports, though submit- 
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ted to Congress on the 2nd of January, 1816, do not appear to 
have been finally acted upon until the 3rd of March, 1819. 

In the report made by William Crawford, who was the com- 
missioner charged with the investigation of claims to land East 
of Pearl river, he designates the claims presented under appro- 
priate heads, classifying them in twelve lists or registers, accord- 
ing to the nature of the claims, and the action had upon them. 

One of these contained a register of claims founded on private 
conveyances, which had passed through the office of the comman- 
dant, but founded, as the claimants supposed, on grants lost by 
time or accident. ‘This register comprised sixty-seven claims 
for different quantities of land, and the opinion of the said com- 
missioner which accompanied the report was, that although the 
grants upon which these claims were founded were lost, yet he 
conceived that the claims to such lands, not exceeding a reasona-. 
ble quantity, as were inhabited and cultivated under the Span- 
ish government, ought to be confirmed. 

By the second section of the act of 1819, all claims reported 
as aforesaid in the several reports of the commissioners, founded 
on any order of survey, requette, permission to settle, or any 
written evidence of claim, derived from the Spanish authorities, 
which ought in the opinion of the commissioners to be confirmed, 
and which by the said reports appear to have been derived from 
the Spanish governments before the 20th day of December, 
1803, and the land claimed to have been cultivated and inhabit- 
ed on or before that day, shall be confirmed in the same manner 
as if the title had been completed; provided, that in all such 
claims where the plat and certificate of survey made prior to the 
15th April, 1813, under the authority of the Spanish govern- 
ment, in pursuance of such claim, has not been filed with such 
commissioners, such claim shall not be confirmed to any one per- 
von for more than twelve hundred and eighty acres; and that 
for all other claims to land comprised in the reports aforesaid, 
and which ought in the opinion of the commissioner to be con- 
firmed, the claimant to such land shall be entitled to a grant 
therefor, as a donation. This grant, however, was not to be 
raade to any one person for more than 1280 acres, and these con- 
firmations and grants were to operate only as a relinquishment 
by the government forever, on the part of the United States, of 
any claim whatever to the tract of land so confirmed or granted. 
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One of the alleged titles set up by the plaintiffs in error in. 
the Circuit Court, was reported upon by the commissioner in the 
report made in 1816, and the same is embraced in the register 
of claims, founded on private conveyances which have passed 
through the office of the commandant above referred to. ‘Th : 
claim is thus stated in the report, “number of claim, 51; by 
whom claimed, Danicl Johnson; original claimant, John Lynder: 
where situated, Mobile Bay; quantity claimed, 5,000 arpens; 
eultivation and inhabitation, formerly inhabited and cultivated 
ty Lynder. ‘The date of the bill of sale to’ Johnson appears to 
have been altered.’’—3 vol. State Papers, 31. 

The other claim set up by the said plaintiffs in error, founded 
on a title derived from the Spanish Government by Mad. De 
Busser, and the several mesne conveyances to Mr. Hall, are 
attempted'to be sustained independent of any action on the part 
of the government of the United States. Neither the alleged 
grant and certificates of title and possession given by the Span- 
ish authorities to Mad. De Lusscr, nor the mesne conveyances, 
were presented either to the commissioner of land claims, or tu 
the register and’ recciver of the land office at Jackson court 
house, (who, under the provisions of the eighth section of the act 
ef 1819, succeeded to the powers and duties previously devolved 
upon the commissioners,) to be entered of record, as required by 
the acts previously noticed. 

By the seventh section of the act of 1819, persons who had¢ 
filed notices with the commissioner according to the former laws 
upon the subject, but who had not exhibited sufficient evidence 
in support of them, and whose claims had not been confirmed, 
were allowed to deliver other evidence by the first of July, 1820, 
which evidence was required to be recorded’as under the previ 
ous acts. 

Under this last act, it appears that Thomas Byrne made 
down his claim before the register and receiver, acting as land’ 
commissioners at Jackson court louse, and the same is embrac- 
ed in their report upon the “ register of claims to land in the 
district east of Pearl river, in Louisiana, founded‘ on orders of 
survey, (requetts) permissions to settle, or other written evidence 
of claim, derived from either the French, British or Spanish au- 
fhorities, which in the opinion of the register and receiver ought 
to’ be confirmed.” ‘Phe elaim is thus stated in the abstract or 
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register, number 2: “ Number of claim, 3; by whom claimed,. 
Thomas Byrne; original claimant, Cornelius Dunn; nature of 
claim, and from what: authority derived, Spanish government ; 
date of claim, 17th September, 1796; quantity claimed, unknown;- 
where situated, Potatoe bayou; by whom issued, Peter Oliver ; 
cultivation and inhabitation, from 1793 to 1804.”—3 vol. Am. 
State Papers, 395. Notice of this claim was first filed before 
the commissioner Crawford by Thomas Dunn, on the 25th day 
of June, 1818, but it does not appear that any action was had’ 
upon it, under the claim asserted by Thomas, as the son of Cor- 
nelius Dunn, who had died. ‘The notice of Byrne claims the 
land as the son-in-law of Cornelius Dunn, under a permit from- 
Don Pedro Oliver, a Spanish commandant of the town and dis- 
trict of Mobile, ‘to establish a cow pen upon the southern bank 
of the Layou, called Potatoc, on the east border of the river 
Tensas, carrying said cow range at least three miles above said 
hayou, reckoning to be from its mouth in ascending it.’ This 
permit and the evidence in support of it appcar to have been 
duly recorded. 

The report of the register and receiver upon the claim of said 
‘Fhomas Byrne, was confirmed by Congress, by the second sec- 
tion of the act of 1822, “*in the same manner asif the title had 
heen complcte,’’? such confirmation, however, to amount only to 
», relinquishment forever of all claim on the part of the United 
States. —Story’s L. U. S. 1868. And by the fourth section ot’ 
the same act, the said register and’ receiver were invested with 
power to direct the manner in which such lands should be locat 
ed and surveyed, having regard to the laws, usages, and cus- 
toms of the Spanish government on that subject; and in cases 
cf interfering or con‘licting claims, said officers had power to. 
decide between the parties, and were required to be governed in, 
their decision by such conditional lines or boundaries as may 
have been agreed on, either verbally or in writing, at any time 
before the passage of the act, between the parties. ‘The same 
wet further provides that, in cases of’ conflicting or interfering 
claims, where the parties interested have agreed on no condi~ 
tional lines or boundaries as to the manner of locating the same, 
the register and receiver of the district shall make an equal divi. 
sion of the land claimed, so as to allow each party his or their 
jwprovements, but this was not to be done in favor of an intru- 
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der who had made his establishment after having been forbidden 
to do so. 

Under this provision of the act of 1822, the register and re- 
ceiver proceeded to direct the location of Thomas Byrne’s claim, 
which was surveyed and located accordingly, and a patent issu- 
ed therefor, embracing the law described in the declaration, up- 
on their certificate of confirmation, and plat of the survey filed 
in the general land office. This patent purports to be buta 
quit claim of the United States to Thomas Byrne, in right of 
Cornelius Dunn, subject to any just claim or claims to all and 
every part thereof, of all and every person or persons, bodies 
politic or corporate, derived from the United States, or from 
either the British, French or Spanish authorities. The deed of 
Thomas Byrne and wife to the lessor of the plaintiff, Chester 
Root, was duly proved. 

This constitutes a summary of the legislation of Congress 
upon the subject of these lands, and the action of the oflicers of 
the general government, in relation to the titles which are set up 
m the record before us. 

In respect to the title set up, as derived from the Spanish au- 
thorities to Mad. De Lusser, and the evidence of that title, and 
of the mesne conveyances, &c., connecting the plaintiffs in er- 
ror therewith, we are of opinion, that inasmuch as they were 
never presented to the board of commissioners as required by 
the several acts to which we have referred, they were improper- 
ly received as evidence, and could not operate to defeat a title 
derived from the United States. Not having been recorded, as 
provided for by these acts, they cannot ‘ever after be consid- 
ered or admitted as evidence in any court of the United States, 
against any grant thereafter to be derived from the United 
States.”? In Strother v. Lucas, 12 Peters, 410-448, Mr. Jus- 
tice Baldwin, in speaking of the various acts limiting the time for 
filing claims before the commissioners, said, ‘‘ These are Jaws 
xnalogous to acts of limitations, for recording deeds, or giving 
effect to the award of commissioners for settling claims to land 
under the laws of the States; the time and manner of their op- 
eration, and exceptions to them, depend on the sound discre- 
tion of the Legislature, according to the nature of the titles, the 
situation of the country, and the emergency which calls for their 
enactinent. Reasons of sound policy have led to the general 
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adoption of laws-of both descriptions, and their validity cannot 
he questioned.’? 4t'may’be said-of such claims as these, as was 
remarked by Chief-Justice Marshall in Henderson v. Poindex- 
ter’s Lessee, 12 Wheat, 543, when speaking of a failure to 
present a claim as required by the act of 3rd March, 1803, and 
the supplemental act of March 1804, “‘ claimants,” said he, 
“could not complain, if the law which gave validity to their 
claims, should also providea board to examine their fairness, 
and should make their validity depend on their being laid before 
that board. The plaintiff in error has failed to bring his case 
before the tribunal, which the Legislature had provided for its 
examination, and has -therefore not brought himself within the 
law.’? Jn the ease before us, however, it is insisted that the 
certificates or recognition of title by the Spanish and French au- 
thorities to Madame De Lusser, gave her a complete title, which 
needed no confirmation by the United States to give it validity, 
and that it was not therefore necessary for those claiming under 
her to present the claim or evidences of title to the land com- 
missioners to be recorded. It will be observed that the language 
of the act requiring this to be done is general, and embraces all 
grants either from the British, French or Spanish governments, 
whether complete or incheate, providing in cases of complete 
grants, that the grant itself, together with the order of survey 
wid plat, shall be recorded, and that the mesne conveyances may 
he abbreviated; “but the claim of title and the date of every 
transfer shall appearon the record.” It is true, the act does 
not say, as some of the previous acts had said in reference to 
other portions of the territory acquired by the treaty of Paris, 
that the right of the person failing to file the evidences of his 
claim, &c., shall become void, or shall be ever after barred ; 
but as against any grant which may be derived thereafter from 
the United States, the grant, order of survey and conveyances, 
which the claimant fails to deliver for the purpose of being re- 
corded, become wholly inoperative, inasmach as they cannot be 
considered or admitted as evidence in any court of the United 
States. 

I have seen no case which questions the authority of Congress 
to pass such statutes as the one above referred to. It was cer- 
tainly of the last importance to the repose of socicty, and the 
security of titles, that such measures should be adopted as would 

26 
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enable the government of the United States to determine what 
land was subject to its disposal. It was further,.as I conceive,. 
the obvious duty of the government of the United States to re- 
quire of persons claiming to hold under the governments which 
previously owned this country, to make known in some appro- 
priate manner the nature and extent of their elaims, so that the 
occupants of the county might have the means of ascertaining 
whe were the proprietors, and of avoiding conflicts, as well as 
of protecting their improvements and possession against dormant 
titles.—In Bagnell,. et al.. v. Broderick, 13 Peter’s R. 450,.it 
was said that ‘‘ Congress has the sole power to declare the dig- 
nity and effect of titles emanating from the United States;”’ and 
it has virtually declared that its grant shall prevail over a claim 
of the character of Mad. De Lusser’s, the evidenee of which has 
never been delivered to the appropriate offiees for record. And 
we may safely conclude, that, if persons holding grants from the 
ceding governments chose to withhold from being recorded the 
evidences of them, and of the mesne eonveyances,.they elected to 
submit to the alternative imposed by the act of Congress, and 
to have them rendered impotent as evidence when opposed by a 
title derived from the United States. 

But it is objected that the title set up by the plaintiff below 
was not derived from the United States, but that he holds under 
the Spanish concession to Cornelius Dunn, which Congress has 
confirmed, and that therefore, the act which declares the unre- 
corded evidences of grants, conveyances, &c., shall not be ad- 
mitted or considered, &c., docs not apply. We have anticipat- 
ed this objection by the proposition stated in the outset of this 
opinion, that in such cases, the government must be regarded as 
the source of title. The Spanish permit given to Dunn, .to es- 
tablish a cow pen on the Southern bank of Potatoe Bayou on the 
Eastern border of the river Tensas, carrying said cow range at 
least three miles above said bayou, reckoning to be from its 
mouth in ascending it, did not give him a title, but the permis- 
sion upon its face proposed “ that in the mean time he could ob- 
tain the corresponding title from the general government, after 
giving the proper information thereon.’? This permission was 
never perfected into a title under the Spanish government, but 
after the cession to the United States, constituting as it did rath- 
cr an appeal to the bounty, than a demand upon the justice of 
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this government, it was confirmed as if the title had been com- 
plete; was located and surveyed, and a patent issued for the 
same. The patent is qualified, it is true, but still it operates 
to pass the title from the United States to the person to whom 
it is given, and being thus operative, must be regarded a grant 
from the government, and the act of Congress which forbids that 
the evidence of unrecorded grants from the ceding governments 
shall be admitted or received against it in any court of the 
United States applies to it. 

Had the unrecorded evidence of a grant and mesne conveyan- 
ces been introduced to show an adverse possession under color 
of title, so as to protect the party in possession under the statute 
of limitations, then they would have been properly allowed.— 
Doe. ex dem. Farmer’s heirs v. Eslava, 11 Ala. R. 1042; and 
same case, 9 How. R. supra. But such is not the effort in the 
case before us; the attempt is to make them operative as tit!e 
papers to defeat the patent from the government of the United 
States. 

The De Lusser claim aside, we proceed to examine the other 
set up by the defendants below. This was founded, as the clai- 
mant alleged, on a Spanish grant lost by time or accident, given 
to John Linder, sen’r., by him bequeathed to his son, John Lir- 
der, jr., and by him sold in 1803, to Daniel Johnson, with whcm 
the tenant in possession connects himself by irrevocable powcr 
ef attorney. 

The first inquiry respecting this claim is, has it ever becn 
confirmed? The report of the commissioner, it will be remem- 
bered, which was made upon this and similarly situated claime, 
recommended for confirmation such of the claims for land as 
had been inhabited and cultivated under the Spanish govern- 
ment. The report says, this land was formerly inhabited and 
cultivated by Linder, but when it was so inhabited or cultivated, 
does not appear either by the report or the evidence taken be- 
fore the commissioner. We cannot then, without doing violence to 
the report, consider this one of the claims recommended for con- 
firmation. But if we were to regard it as recommended for con- 
firmation, why then, it is only confirmed “for a reasonable quan- 
tity,”’ which the act of confirmation says, shall not exceed 1280 
acres, and no location or survey has ever been made in accor- 
dance with the statutes above cited. So that in any light in 
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which we can view this claim, we think we should be wholly un- 
authorized to give it the effect of defeating the elaim of the plain- 
tiff, which, as we have said, is founded on the Spanish conces- 
sion, presented to the commissioner, reported for confirmation 
by him, confirmed by the act of 1822, located and surveyed under 
the warrant of the register and receiver, and consummated by 
the evidence of the patent from the government, 

But it is insisted by the counsel for the plaintiffs in error, that 
conceding the defendants below showed no title, yet the title 
shown by the plaintiff was not sufficient to maintain the action; 
and he makes several objections to it, all of which seek to go be- 
hind the confirmation and patent. Now itis true, that where 
two claims to the same land are both confirmed by the govern- 
ment, as in the case of Doe ex dem. heirs of Farmer v. Es- 
lava, supra, the parties are remitted to their rights derived 
from the former government ; the effect of the confirmation be- 
ing to place each party in equali jure, so far as the action of the 
government was concerned. Hence, the effort in that case to 
show the better title derived under the former government. But 
such is not the case here. We have shown that the claims 
set up by the defendants below cannot be required; and the 
question then comes up, whether the land in controversy belongs 
to the plaintiff, or to the government of the United States, which 
must be regarded the owner of the fee, unless it be shown that 
te same has been divested in some way. What is the effect of 
a confirmation of these incomplete or inchoate titles?—In Es- 
lava v. Doe, 7 Ala. 543, it is said ‘ ‘that the design of the various 
acts of Congress, confirming incomplete titles to land in Flori- 
da, it would seem, was not to legislate upon the title, but, 
by the disavowal of title in the United States, to remove all ob- 
stacles to the settlement of controversies relating to the title by 
the judicial tribunals.” We do not understand our predeces- 
sers, in the opinion from which we have extracted a portion of 
the first head note, to decide that the confirmation, location and 
survey, and the patent issued thereon, do not operate to vest 
the person in whose favor the confirmation was had with a title 
which will maintain an action against one who can show no title, 
or that the patent is wholly inoperative to convey a title from 
the United States, if the United States at the time had any. 
They say the confirmation amounts to ‘“‘an admission by the 
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government, that the land so confirmed is private property, and 
is nota part of the public domain;” that “‘it is not, and was 
not intended to be a guaranty of the validity of the title so con- 
firmed, except as against the government,” &c. Now weagree 
that it was not intended to confer on the confirmee any rights as 
against other claimants to the land, for these rights are express- 
ly reserved; bat as against the United States; there can be no 
doubt that the title passes, whether by way of estoppel, cr 
by the operation of the confirmation, and the patent issued in 
accordance therewith as a conveyanc*, makes no difference ; and 
the government having said by its solemn act, that the land be- 
longed to Thomas Byrne, in right of Cornelius Dunn, it is not 
for a stranger tosay, that the conveyance is informal, or that the 
government has been imposed on, or that the survey and patent 
embrace land not covered by the original claim. Much less is 
it allowable to say that the corfirmation should not operate in 
favor of the confirmee, because of some defect in the mesne con- 
veyances from the original claimant to such confirmee. In the 
suspect in which we are considering this ease, all these are ques- 
tions between the plaintiff below and the government; and the 
persons whose rights are supposed to have been affected, which 
the defendants, being strangers, have no interest ins We say 
they are strangers; because the claim of Linder not having been 
confirmed, and foilnn to show any original grant to him, which 
can have the effect of severing the locus in quo from the public 
lomain, they have no standing in court as against the title ex- 
hibited by the plaintiff below. 

In Strother vy. Lucas, 42 Petersy 458, it was insisted, that the 
only objects of the acts of Congress being to ascertain what pro: 
perty had been acquired by individuals before the cession, the 
commissioners were to act only on original claims, and by con- 
firming the rights of the original owner, to leave the derivative 
right under him entirely open between adverse claimants. ‘Flic 
court, however; held, that this view of the case could not be sus- 
tained, and said, that it was inconsistent with all the acts of 
Congress which have organized boards of commissioners for ad- 
justing land titles, the proceedings of the board; and the laws 
which have confirmed them; that it would defeat the whole ob- 
ject of these laws, and introduce infinite public mischief, to hold 
that the confirmations by the commissioners and Congress, made 
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expressly to those who claim by derivative titles, did not oper- 
ate to their own use. 

We believe that we have now considered all the questions 
raised by the charges which were given, and those which were 
prayed for but refused, and without prolonging this opinion, 
already too prolix, by an application of them to each charge, we 
conclude by saying that the Circuit Court committed no error, 
which was prejudicial to the defendants below. 


~—~—~=ernssasw ms i _—eEOSOe Eee 


EVANS vs. PATTLE, et als. 


1. If the allegations of the bill do not correspond with the evidence, 
no decree can be rendered in favor of the complainant, although the 
proof may show that he is entitled to equitable relief. 

2. A court of equity will not specifically enforce a parol gift of land. 

3. But when the donee has taken possession of the land under the 
parol gift, and made improvements thereon, equity will not allow 
the donor to reclaim the possession, without making compeusatiou 
to the donee for the improvemeuts. 


Error to the Chancery Court of Wilcox. Tried before 
the Hon. J. W. Lesesne. 


Tue allegations of the bill, so far as they are material to the 
questions of law raised in this case, may be thus stated: ‘The 
complainant became the security of Harris Smith Evans upon a 
note to Sanford Cooley, for $1,127 59, due at twelve months 
from date, and also became the joint security with said Harris 
Smith Evans for one Ellison, on a note of $2,000. The com- 
plainant has been compelled to pay the note to Cooley, and said 
Ellison being insolvent, he has compromised that debt, paying 
some $700 to obtain his discharge. Before, however, these 
payments were made, Harris Smith Evans had died, and his es- 
tate had been reported insolvent, and the assets fully administer- 
ed. The bill further alleges that Thomas Evans, the father of 
Harris Smith Evans, some time in the year 1831, did give the 
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Jands in controversy to the said Harris Smith Evans, and execu- 
‘ted an instrument in writing evincing the absolute and unquali- 
fied character of the gift; that Harris Smith Evans took pos- 
session of said lands, cleared a plantation ‘upon it, erected a 
dwelling and other buildings, and made other valuable improve- 
‘ments upon the land; that he occupied and cultivated it until his 
death, which happened in 1839. Thomas Evans, the father, 
died before Harris Smith Evans, the son, and after the death of 
the latter, who died unmarried, without children, the adminis- 
‘trator of the father applied to the Orphans’ Court, and obtained 
an order to sell said lands as property belonging tothe estate of 
‘Thomas Evans. A decree of sale was obtained, and the lands 
sold as the lands of Thomas Evans, and were purchased by 
James Battle on account of himself and George M. Rives, who 
were merchants and partners residing in the city of Mobile. 
Battle and Rives had both married the daughters of Thomas 
Evans, and were intimate with both Thomas Evans, the father, 
and Harris Smith Evans, the son. The bill also alleges that 
said Battle and the brothers of Harris Smith Evans had access 
to his papers after his death, and that they had suppressed and 
destroyed the deed or instrument in writing evincing the gift of 
the lands from the father to the son. The bill prays that the 
sale of the lands to Battle, under the decree of the Orphans’ 
Court, be declared fraudulent, and that the land be decreed to 
be sold as the property of Harris Smith Evans for the purpose 
of paying the complainants’ demand, and concludes with a prayer 
for general relief. 

The answers, in conjunction with the evidence, establish these 
facts: The lands were purchased by Thomas Evans and the 
titles were taken in his name, but that Harris Smith Evans 
entered into possession ef them in 1831, made valuable improve- 
ments and oceupied them until his death. During the life of 
‘homas Evans, he frequently spoke of the lands as the lands of 
his son, Harris Smith Evans, but never executed any deed to 
him, nor any instrument in writing, as evidence of the gift. 
Thomas Evans died greatly embarrassed, and the lands were 
sold as belonging to him, for the purpose of paying his debts, no 
objection being then made to the sale by the administrator of 
Harris Smith Evans or any one else. But Battle knew that 
*Yorrig Smith Evans had occupied:and improved the lands at the 
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time he made the purchase, and it was admitted that Thomas 
Evans had paid for and on account of his son, Harris Smith 
Evans, the sum of fifteen thousand dollars, as alleged in the 
answers.. 


T. Wituiams, for plaintiff in error : 

This case presents only two questions : 1. Is a parol gift of 
lands from a father to his son within the statute of frauds in this 
State, when at the time of the gift the son takes possession with 
the knowledge and consent of the father, and clears land, builds 
houses, and completes other improvements exceeding in amount 
the value of the land, which possession or improvements are not 
disturbed or interfered with by the father up to his death, inclu- 
ding a period of seven years? Damage to the promisee consti- 
tutes as good a consideration as benefit to the promissor.—2 
Pet. 182; 2 Bibb 30; 2 J.J. Marshall, 222; ib.120. The 
removal of a son-in-law from the county in which he resides, at 
the request of his father-in-law, and settling here, is a valid con- 
sideration for a deed of conveyance.—Lit. Select Cases, 30. A 
father promised his daughter that if she would come and live 
with him she should have his estate. He afterwards drove her 
off and willed his estate to another. It was lield that she was 
entitled to the estate.—Gray v. James, 4 Dess. 185. A slight 
consideration will support an agreement made by a parent with 
his child, but the consideration, however slight, must be per- 
formed.—Simmons v.. Hill, 4 H. & MecH. 252. 

In the following cases parol gifts of lands from father to son, 
where the son went into possession and made valuable improve- 
ments, have been supperted: Young v. Glendening, 6 Watts 
509; Syler v. Eckhart, 1 Bin. 878; Worcester vy. Eaton, 13 
Mass..371. ‘The cases in 1 Leigh 36, and 2 ib. 569, differ from 
the cases above cited in this, that in neither of them were any 
improvements. made, or any loss sustained. In view of all these 
authorities, it is respectfully submitted, that the decision in For- 
ward et al. v. Armstead, (12 Ala.. 124,).cannot be supported. 

2. If the parol gift cannot be sustained, is the son entitled to 
compensation for the value of his improvements? ‘The case of 
kvans y. Evans, (8 B. Mon. 566,) is a direct authority in favor 
of the claim for compensation. It is objected that Thomas Ey- 
ans had paid for his son an amount of money largely exceeding 
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the value of these improvements. But we insist that we are at 
least entitled to an account to ascertain on which side the bal- 
ance is. 

It is also objected that the bill alleges a deed as the founda- 
tion of the relief prayed, and therefore we cannot set up a claim 
under a parol gift. To this we answer, that the material alle- 
gation of the bill is that the land belonged to the son, and it is 
immaterial whether he held by parol gift, deed or patent. If 
the objection would have any force against a bill filed by the son 
himself, it ought not to prevail in this case, where the bill is filed 
by a creditor, who cannot be presumed to know the exact nature 
of the title. 


Joun A. CampBELL,- contra : 

1.- The allegations of the bill are not sustained by proof:- 
There is no proof whatever of the written instrument on which 
the suit is founded. The plaintiff cannot recover upon a case 
not made by his bill.—5 Port..9; 1 Ala. 330. 

2. The suit isimproperly brought. It should be brought by 
the representatives of H..S. Evans, or, if they refused to pro 
ceed, then by those creditors who have established their claims 
against his estate-—1 Hill’s Ch.-R. (S. C.)-297; 3 Barb.- 
Ch. R. 427; 2 ib. 85;.11 Sm. & M. 369; 12 ib. 547; 3 
Por. 470. 

5. A eourt of equity will not. enforce an meomplete gift.. 
The case of Forward v. Armstead,-(12 Ala. $24,) must be de- 
cisive of this. See also6 Ves., jr., 662; 12 ib. 59; 4M. & 
C. 647 ; 1 Craig & Phil. 138; 1 Beay. 140. 

4. The complainant is not entitled to compensation in this 
suit for valuable improvements made by the son. 1. Because 
that is not the object of this suit, and the claim is inconsistent 
with the allegations of the bill—6 Rand. 658- 2. The evi- 
dence shows that Thomas Evans paid at least $15,000 for his 
son, which is more than the value ef the improvements. 


DARGAN, C. J.—The complainant’ has wholly failed to 
prove that Thomas Evans, the father, ever executed a deed of 
gift for the lands in controversy, or any instrument in writing,. 
evincing a gift from him to his son, Harris Smith Evans. ‘This 
defect.of proof would probably be fatal to: the bill independent. - 
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of allother objections; for however clear the proof may be, to 
show that the complainant is entitled to equitable relief, yet, if 
his allegations do not correspond with his evidence, no decree can 
be rendered for him. Proof alone will not entitle a party to 
relief, but it requires both allegations and proof, and they must 
correspond.—Clements. Adm’r. v. Kellogg, 1 Ala. 330; Good- 
win v. Lyon, 4 Por. 297; Morgan v. Crabb, 3 Por. 470; Dunn 
v. Walker & Parsons, 5 ib. 345. But independent of this ob- 
jection, and assuming that the allegations of the bill are applica- 
ble to the evidenee, I cannot doubt but that the chancellor cor- 
rectly dismissed the bill. The only pretence of title in Harris 
Smith Evans, as shown by the evidence, can amount only to this, 
that Thomas Evans, the father, made a parol gift of the lands 
to his son, who took possession and made valuable improvements 
upon them. Before we can decree the lands, therefore, to be 
sold as the property ef the son, we must specifically execute the 
gift from the father te the son, which beyond doubt, was volun- 
untary and without consideration moving to the father at the time 
it was made. In the ease of Antrobus v. Smith, (12 Ves. 39) 
the Master of the Rells put the question to the counsel, do you 
recollect any instance in which a party was compelled to perfect 
a gift even in favor of a child? The reply was, that the relief 
sought im that case did not require any act to be done in order 
to perfect it. In the decree that was rendered it appearing that . 
the gift was not complete, the relief sought was refused. In the 
case of Ellison v. Ellison, (6 Ves. 656,) the distinction as to 
volunteers was taken, and it was held that the assistance of the 
court could not be had without a consideration to constitute one 
a cestui que trust, but if the act of the parties was complete, 
and the legal title abselately conveyed, though without conside- 
ration, then a court of equity would enforce the trust. In the 
case of Jeffreys v. Jeffreys, (1 Craig & Phil. 138 and 141,) a 
father, by voluntary settlement, conveyed certain freehold, and 
«ovenanted to surrender certain ceopyhold estates to trustees, in 
trust for his daughter. He afterwards devised a part of the 
same lands to his wife, who, after the death of the testator, 
was admitted to the copyhold estates. A bill was filed by the 
daughter to have the trusts executed, and to compel the widow 
to surrender the copyhold estate to which she had been admitted. 
m™  shaneoallor said that the title of the plaintiff to the freehold 
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was complete; and a decree, so far as the freehold was concern- 
ed, was rendered, carrying into execution the trusts ; but in re- 
spect to the copyhold which the father had covenanted to sur- 
render to the use of his daughter, the chancellor said, “I have 
no doubt that the court will not execute a voluntary contract, 
and my impression is, that the principle is the same, whether the 
complainant seeks the benefit of a contract, a covenant, or a set- 
tlement.’? He, however, held up the decision to examine the 
case of Ellis v. Nimmo, which had been pressed in the argu- 
ment, but on a subsequent day he said he saw no reason to change 
his opinion. 

I take it to be the settled law that if the gift is complete, and 
the donor has parted with the legal title, that a court of equity 
will then execute the trust, because the relation of trustee and 
cestut que trust is established by the act of the donor. But if 
the gift is not complete, if the legal title still remains with the 
donor, and it requires another act to be done in order to estab- 
lish the relation of trustee and cestui que trust, or to divest the 
donor of the legal title, a court of equity will never do that act, 
or compel it to’be done, without a consideration. ‘The case of 
Forward v. Armstead, (12 Ala. 124,) is very analagous to the 
case now before us. There a father residing in Alabama wrote 
to his son, residing at the time in North Carolina, that if he 
would remove to this State, he would give him certain lands and 
slaves. ‘The bill alleged that the son, confiding in the promise 
of the father, did break up and remove to this State at great loss 
and expense, and that his father, in part performance of his 
promise, had put him in possession of the land and slaves, and 
that he had opened a plantation and made valuable improve- 
ments on the land. This court, waiving the consideration of the 
right of the son to compensation for the improvements, held, that 
the promise of the father, being merely voluntary, could not be 
specifically enforced by a court of equity. We think this case 
is in conformity with the settled rules of law, and is conclusive 
to show that the lands in the present case could not be treated as 
the estate of Harris Smith Evans, and as such decreed to be 
sold in payment of his debts. 

But it is contended that Harris Smith Evans was entitled to 
compensation for the improvements made upon the land under the 
circumstances disclosed by the proof, which should be charged 
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upon the land, that therefore the cause should have been refer. 
red to the register to take an account of the value of the im- 
provements, and from the amount that might be ascertained to 
be due to him the complainant’s debt should have been satisfied - 

I entertain no doubt but that the son would have been entitled 
to an account for the improvements ; for although a court of equi- 
ty will not specifically enforce a parol gift of land, yet, if the 
donee enter and make improvements upon it, a court of equity 
would never allow the donor to reclaim the possession of the land 
without making compensation for the imprevements. This 
would be to allow him to make profit by the labor and expense 
of the donee, when such labor and expense were bestowed under 
a promise that the donee should have the land- But the bill is 
not framed for this purpose, and the allegations are insufficient tu 
warrant such relief. Independent, however, of this, it was ad- 
mitted that Harris Smith Evans was indebted to his father’s es- 
tate in the sum of fifteen thousand dollars. In taking the ac- 
count, of course, this debt would have to be accounted for, be- 
fore any thing could be decreed to the administrator of the son, 
er to any of his creditors ;- and, from the entire proof, I think it 
is manifest that the value of the improvements eould not equa! 
this sum. A reference was therefore unneccessary; it could not 
have benefited the complainant. 

‘There is no error in the decree and it must be aTirmed. 


eee ssa 


RUGELY & HARRISON vs. ROBINSON ef al. 


R. & H. filed their bill in equity against E. T. R. and W. R:,: seeking 
to condemn to the satisfaction of a judgment at law, which they hac 
obtained agaiust the said E. T. R.. (on which judgment an execution 
had been issued and returned * No property found,”) his interest iu 
certain lands and siaves whieh had been bequeathed by his father 
to W.R., “to have and to hold the same in trust’ for the benefit of 
k. T. R., but the same shall not be subjeet to’ the payment of any 
debt that he may owe, nor shall the rents*end profits of the land or 
the hire of the slaves be applied tor the’same object, but the sainé 
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shall be held for the use and benefit of the said E. T. R. and his fam- 
ily, during the term of his natural life, and from and after his death to 
the nse of such persons as the same may be devised and bequeathed 
by the said E. T. R. in his will; and in the event no will shall be 
made, then to the heirs at law of the said E.T.R.”. The defendant 
insisted that he did not have such an interest in the property be- 
queathed as could be subjected to the payment of his debts, and also 
relied on his discharge under the Bankrupt Act, obtained subsequently 
to the rendition of the judgment against him. R. & H. did not prove 
their claim in the Bankrupt Court against E. T. R., nor was his inter- 
est in the trust property surrendered in his schedule by E.T.R. The 
Chancellor dismissed the bill, but the Appellate Court reversed his 
decree, and held that the interest of E. T. R. in that portion of the 
property from the employment of which a revenue was to be derived 
was capable of separation by an account ascertaining his share in 
the nett product, and that such share, when so ascertained, was lia- 
ble to be subjected to the payment of his debts. The cause was re- 
manded, that an account might be taken, and that other parties might 
be added. The bill was amended by making the wife and children 
of E. T. R., and also the assignee in bankruptcy, parties defendants. 
It was proved, inter alia, that after the testator had made his said will, 
he verbally requested W. R. to give to said E. T. R. a certain ware- 
house and ten acres of land; that W. R afterwards refused to com- 
ply with this request, but permitted E. T. R. to rent out the property 
and receive the rent for three or four years; that T., to whom the 
property was rented for one year, executed his note for the rent pay- 
able to W. R., together with a mortgage on two slaves, to secure iis 
payment; that the slaves were sold under the mortgage, and pur- 
chased by W. R. in his own name, and were afterwards delivered by 

him to E. T. R.; that E. T. R. had purchased three negroes from W. 

R., which were to be paid for out of the trust estate, but the purchase 

money had not been paid. W.R. claimed to have a mortgage on 

said three negroes for the payment of the purchase money, but no 
proof was made relative to it. It was held— 

1. That the correctness of the former decision of the Appellate Court 
could not be questioned, either by the assignee in bankruptcy or 
by the wife and children of E. T. R., inasmuch as the former was 
uot injured by said decision, and the interest of the latter was fully 
represented before the court at that time by the trustee. 

2. That the amendment only put in issue such facts as would avoid 
the discharge in bankruptcy, which the original defendants had 
set up, or show that it did uot operate on the property sought to 
be condemned, and was therefore not obnoxious to the objection 
of making a new case differeat from that presented by the original 
bill. 
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3. That the legal title to the slaves purchased under the mortgage 
did not vest in E. T. R. until the delivery to him, and until that 
time he did not have such a beneficial interest in them as could be 
subjected by his creditors, at law or in equity, to the satisfaction 
of their demands. 

4. That the omission of E. T. R. to include in his schedule his inter- 
est in the trust property, thus bequeathed by his father, was not 
such a fraud or wilful concealment as would vacate zm toto his cer- 
tificate of discharge as a bankrupt. 

5. That a charge in the bill that the failure of E. T. R. to surrender 
in his schedule his interest in the trust property amounted in law to 
a fraud which should vacate his discharge, was not equivalent to 
a charge of fraud or wilful concealment of his property. 

6. That although it is a general rule, that to enable the creditor of a 
bankrupt to maintain a suit in equity to subject to the satisfaction 
of his debt property belonging to the bankrupt, he must allege in 
his bill some collusion between the assignee and the debtor, or 
that the assignee refuses to bring suit, yet when the assignee has 
neglected for more than five years to institute proceedings to ob- 
tain the condemnation of the bankrupt’s interest in certain trust 
property, and in the meantime a creditor has ferreted out that in- 
terest, and after a protracted litigation, obtained a decree subjecting 
it to the satisfaction of his debt, the assignee will be presumed to 
have abandoned his claim, and he cannot assert it against such 
creditor. 

. The assignee having no claim to the property which he could as- 
sert against the complainants, none of the other defendants could 
take advantage of E. T. R.’s discharge under the Bankrupt Act. 

8. That the State courts have jurisdiction of the case established by 
the bill, answers and evidence. The rules of interpretation which 
obtain in the Federal courts as to the construction of the Bankrupt 
Act will be applied by the State courts. 

’ 9. That W. R. and E. T. R. having admitted in their answers the due 
issuance and return of the execution against E. T. R., an objection 
to the sufficiency of the return could not afterwards be raised, 
either by them or any of the other defendants. 

10. That a defendant cannot raise the objection that an execution 
was not sent to the county of his resideuce, unless he shows that 
he had visible property in that county which was liable to its sat- 
isfaction. 

11. That the other creditors of E. T. R. were not necessary parties. 

12. That it was not necessary or proper, in stating the account, that 
any allowance should be reported for the family of E. T. R. 

13. That E. T. R. was not entitled to compensation for his services 
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in superintending the trust estate, no such claim having been set 
up in his answer, and no proof made before the master of any 
contract between him and trustee for such compensation. 

14. That the three negroes which were purchased from W. R. by E. 
T. R. were properly taken into the estimate in stating the account. 


Error to the Chancery Court of Lowndes. Tried before 
the Hon. J. W. Lesesne. 


Tuts case was before the Supreme Court at the June Term 
1846, and is reported in 10 Ala. 702. Rugely & Harrison, the 
eomplainants, had obtained a judgment at law in 1836 against 
Eli T. Robinson and Edward Couch, on which an execution had. 
been regularly issued and returned “‘ No property found.”? In 
1844 they filed their bill in equity against Eli T. Robinson and 
William Robinson, seeking to condemn to the satisfaction of their 
judgment Eli’s interest in certain property, consisting of lands, 
negroes and other personal property, which had been bequeathed 
by his father, Tod Robinson, to William in trust for Eli. The 
language of the clause is as follows, viz: “I give and bequeath 
unto my son William Robinson, and his heirs, all that tract of 
land,”? &e., (here follows a description cf the property,) “to: 
have and to hold the same in trust for the benefit of my son Eli 
Robinson; but the same shall not be liable for the payment of 
any debt that he may owe, nor shall the rents and profits of the: 
lands or the hire of the slaves be applied for the same object ; 
but the same shall be held for the use and benefit of the said Eli. 
T’. Robinson and his family during the term of the said Eli’s nat- 
ural life, and from and after his death to the use of such persons 
as the same may be devised and bequeathed by the said Eli T. 
Rebinsow in his will; and in the event no will shall be made, then 
to the heirs at law of the said Eli.”” The defendant in his an- 
swer, among other things, set up his discharge under the Bank- 
rupt law, obtained in 1843. The Chancellor dismissed the bill, 
but his decree was reversed by the Supreme Court, and the cause 
remanded, that an account might be taken to ascertain the share 
of Eli in the nett product of the trust property from the employ- 
ment of which a revenue was to be derived, and also to bring in 
the assignee in bankruptcy, and the wife and children of Eli. 
‘The account was taken accordingly, and the necessary parties 
added, and the cause now comes back to the Supreme’ Court on 
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cross assignments of error by the complainants, and the several 
defendants. ‘The errors assigned, and the points raised by each 
party, appear in the briefs, and in the opinion of the court. 


SarFrotp for Rugely & Harrison : 

1. Is the former decision of this case by the Supreme Court 
binding on the wife and children of Eli 'T. Robinson and the as- 
signee in bankruptcy? The amendment does not make a new 
case. It is founded on the allegations of the answer, and tlic 
new defendants set up no new defence. ‘The interest of the as- 
signee consists in having the property condemned, and the in- 
terest of the wife and children was fully represented and protec- 
ted before the court.—10 Ala. 702; 48.& P. 62; 1 Por. 321; 
1 Wheat. 304; 2 A. K. Marsh. 353; 7 Wheat. 58; 12 Pet. 
488; 3 How. 413; see also Ramon Judgments, 53, 127-28-20, 
134, 187; 1 Wm. Black. 264; 3 Bing. 599; 8 Durn. & FE. 
503; 3 Barn. & Adol. 17; 1 Lord Raymond, 516; 6 Barn. & 
Cres. 566; 4 Barn. & Adol. 38; 3 Aik. 16. 

2. Conceding that the former opinion is not conclusive on this 
court, still it should be supported because it correctly asserts 
the law. See 10 Ala. 702; and eases there cited on brief and 
in opinions. 

3. As to the assignment that the assignee should be allowed 
to come in and claim this interest of Eli’s. The interest sought 
to be condemned was never claimed by the assignee, except in 
his answer to the amended bill in this case. He was not bound 
to incur costs in such acase as this, by instituting legal pro- 
ceedings to condemn this property ; nor can he now come in, ani 
wrest it from complainants, who have succeeded in obtaining its 
condemnation after an expensive litigation of six years. He 
ought to have asserted his claim in a proper way, and within a 
reasonable time, two years at least. By not asserting it within 
that time he will be held to have waived it.—KEden on Bank- 
ruptey, 344, (32 Law. Lib. 263;) 1 Henry Black. 665; 2 ib. 
402; 4 Term R. 193 ; 3 Swanst. 365; 3 Meriv. 279; 1 Branch 
219; 1 U.S. (annual) Dig. 86, § 122; 13 Ala. 388; 6 Law 
R. (Nov. 1843,) 318; 4 Johns. R. 556; 4 Johns. Ch. 691; 8 
Sm. & Mar. 710; 9 ib. 27; 1 Sandford’s Ch. R. 135; 8 Ala. 
1945.12 ib. 666. 

4, As to the jurisdiction of the State Courts. There is no 
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proof that complainants had any netice of the proceedings in 
bankruptcy ; they never proved their claim in the Federal 
Courts; the property sought to be conflemned was never sur- 
rendered by the bankrupt; the assignee has not taken any pro- 
per step to subject it; the bill charges fraud in the omission to 
surrender it; there is no proof that there are any other credi- 
tors.—8 Ala. 198-200; 12 ib. 666; 6 Law Reporter, (Nov. 
1843,) 313; 8 Smedes & M. 710; 9 ib. 27. 

5. As to the error assigned by the wife and children of E. T. 
R., that as to them there is no proof of complainants’ demand, 
this is founded on a mistake of fact, as the record shows. 

6. The negroes Andrew, Parmelia and George should have 
been condemned absolutely to the satisfaction of complainants’ 
debt. The answers of E. T. R. and W. R., and the proof estab- 
lish conclasively, that there was a secret trust in these negroes 
for the benefit of E. T. R. W. R. had allowed him to receive 
the rents of the warehouse, &c., for several years, and there is 
no difference between the receipt of the rent in negroes, and the 
receipt in money. 

Witirams & CAMPBELL, contra: 

The former decision of the court is not conclusive either on the 
assignee or the wife and children of E. T. R. The court only 
decided that they were necessary parties, and explicitly reserv- 
ed the question of the sufficiency of the bill and its allegations 
as to them. The interest of Eli vested in the assignee; Rugely 
and Harrison had no lien which was protected by the bankrupt 
act. Their judgment did not bind the lands devised to W. Ro- 
binson in trust for Eli. There was nothing to intercept the 
operation of the bankrupt act. 

The bill is fatally defective for the want of those averments 
which are necessary to give the court jurisdiction. Before the 
complainants could sue for this property, they should have 
proved their demand, and applied to the bankrupt court to com- 
pel the assignee to sue for its recovery. They cannot depart 
from the court of exclusive jurisdiction, and without a compli- 
ance with any of its rules and orders, and seek to collect their 
debt out of property which was never surrendered by the bank- 
rupt, nor claimed by the assignee. There must be a special ground 
laid in the bill, to the effect, that the District Court had been 
applied to, and had refused to act, or that the assignee had been 
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applied to, and had refused to act, or there must be a charge of 
collusion or fraud. ‘Th® assignee could have recovered the interest 
of the bankrupt by a summary application to the bankrupt court,. 
or by a direct suit, and he would have held it for those creditors 
who proved their demands.—Story’s Eq. Pl. §§ 516-726-495 3.1 
Young & C. 172; 11 Con. Eng. Ch. R. 306; 8 Sim. 28; 1 
Johns. Ch. 305; 8 Ala. 694 ; 3 How. 292; Calvert on Part. 199. 

The bill is equally defective in the averments and proofs ne- 
cessary to give the court control of the cause. It must be shown 
that the defendant was sued to judgment, and an execution issu- 
ed to the county of his residence, and returned ‘no property 
found.”? The averment of residence is made, but it is denied by 
the answer, and is not supported by proof. The execution was 
returned ‘* nulla bona,’’ which is a nullity.—Reid v. Wheaton, 
7 Paige, 663; 1 Dana, 516; 1 Clarke’s Ch. R. 265-315; 1 
Ala. 104; 7 ib. 318; 14 ib. 753; 10 ib. 433; 1 Barb. & H.. 
Dig. 839; 3 Mylne & Craig, 407. 

Even if the averments were sufficient, the decree would be er- 
roneous. It should have been in favor of all the creditors.—1 
Hill’s Ch. R. 338; 4 Johns. Ch. 619. 

The interest of Eli in the trust property was not such as could 
be subjected by his creditors to the payment of his debts. He 
had no legal estate, but only a “ use or benefit’? such as could 
not be reached by his creditors. ‘The trustee would have violat- 
ed his duty, if he had allowed any other interest. The general 
proposition laid down by the court, in their opinion condemning 
this interest, is too absolute. No consideration is allowed to the 
will of the testator, which is sacrificed to what is termed “public 
policy.”? Public policy requires that a man shall not have an 
estate provided for his separate enjoyment, and yct not liable 
to his debts. The manifest intention of the testator was that 
Eli should only have such an interest as could not be subjected 
by his ereditors. They had no claim upon the testator’s bounty, 
and cannot complain of any disposition that he may choose to 
make of his property. The proper inquiry would have been, 
not whether Eli’s interest could be separated, but whether the 
trustee could possibly apply the property for the benefit of Eli 
and his family as directed by the will, and yet give Eli a sepa- 
rate interest. The whole object of the trust was for the joint 
use and benefit, and common enjoyment of the family. 
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CHILTON, J.—This case has been twice argued, and we 
proceed, with all possible brevity and simplicity, to decide the 
questions raised by the cross assignments of error. When the 
cause was in this court at a previous term, (see 10 Ala. R. 702) 
it was held by our predecessors, that as to the property be- 
queathed by the will of Tod Robinson to William Robinson, for 
the use and benefit of Eli T. Robinson and his family, and from 
the employment of which a revenue was to be derived, the inter- 
est of Eli was capable of separation by an account ascertaining 
his share in the nett product, and that such share when so as- 
certained, was liable to be subjected to the payment of his debts. 

The case was remanded to the Chancery Court for a defect 
of parties, and after its return to that court, the wife and chil- 
dren of Eli Robinson, as also Edward I’. Comegys, the assignee 
in bankruptcy, were added as parties defendants, by an amend- 
ment to the original bill. 

1. The counsel for the defendants insist that the former deci- 
sion of this court should not be considered as conclusive upon the 
rights of these new defendants who were not then before the 
court; and they strenuously contend that the court in that opin- 
ion mistook the law. Are we at liberty to disregard the former 
decision, were we disposed to do so, or is it obligatory upon us as 
settling the law of this case? Ordinarily courts very properly 
refuse to determine questions affecting the merits of a cause, in 
the absence of any person who is a necessary party, and whose 
interest may be prejudiced by such decision, for the obvious rea- 
son that the rights of no one should be judicially determined, 
without affording him an opportunity of protecting them. With- 
out, however, now deciding what would be the correct rule when 
the decision affects the rights of parties wholly unrepresented 
upon the former trial, it is quite sufficient in this case to observe, 
that Comegys has not been injuriously affected by the previous 
decision, since, if he has any interest in this fund, that interest 
consistsin having it declared subject to Eli’s debts, and this is 
the gist of the opinion sought to be avoided. And as to the wife 
and children of Eli, they were represented, or rather their inter- 
est was protected by the trustee, at whose instance the question 
of the liability of Eli’s interest was raised, and ably argued be- 
fore and pressed upon the court, as the report of the case will 
show. We sce nothing in this ease which would justify us in 
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departing from the well established rule, that when a case is 
brought the second time before this court, we will not question 
the correctness of the law under which it was first decided.— 
Meredith v. Nash, 4S. & P. 62; Gee v. Williamson, 1 Por. 
321; Goodwin v. McGehee, 15 Ala. R. 239. 

2. But it is argued that the amendment makes a new case, 
and that consequently it should have been disallowed. We do 
not think so. The object of the original bill was to subject the 
equitable estate of Eli in the hands of William, to the satisfac- 
tion of the complainants’ judgment, which remained unsatisfied 
after exhausting their legal remedy. The defendants seek to 
avail themselves of Eli’s bankruptcy, as a defence to the bill. 
To meet this defence, it became indispensable for the complain- 
ants to put in issue such facts, as would either avoid the dis- 
charge entirely, or show that it did not operate upon the pro- 
perty sought to be condemned, and this office the amendment to 
the bill in the case before us appropriately performs.—See the 
opinion in this case, 10 Ala. 702. 

3. Having disposed of these preliminary points respecting the 
former decision, and the case authorized to be made by it, we 
proceed to the consideration of the alleged error assigned by 
Rugely and Harrison ; namely, that the chancellor should have 
condemned three slaves, Andrew, Parmelia and George, to the 
satisfaction of their judgment, and should have decreed them to 
be sold, and the proceeds appropriated accordingly. 

We have examined this voluminous record with much care to 
arrive at a correct knowledge of the situation of this property, 
and we think it very clear, that no trust was created by the ver- 
bal request made by Tod Robinson of William, to give to Eli 
the ware-house and ten acres of ground at Lochranza. It was 
a request which William had an election to comply with, or not, 
at his pleasure, and the court of equity could not have compel- 
led him to comply with it. William, however, refused to com- 
ply with his father’s request, but allowed Eli to rent the pro- 
perty, and to receive the rents for three or four years. It ap- 
pears that the property was rented to one Tully, who executed his 
note for the same payable to William, together with a mortgage 
on two of these slaves to secure the payment of the same. The 
slaves were sold under the mortgage, and purchased in William’s 
name by one Conly, on the 6th day of March, 1843, William 
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refusing to allow any thing to be done in relation to this matter 
except in his own name. He then put them in possession of Eli, 
and they were worked in the crop with the other hands. As- 
suming that the receipt of the rent by Eli, mentioned in the an- 
swers of defendants, was in these slaves, the question arises, be- 
ing a gift inter vivos, when did it become complete so as to vest 
the beneficial property in the donee? To answer this question, 
we have but to suppose that William, after he had purchased 
these slaves, had refused to deliver them to Eli, could the latter 
have maintained any action for their recovery? It is very cer- 
tain he could not. It is essential to a gift inter vivos, that there 
be a delivery to the donee, and that the property in the thing 
given immediately pass to him, and that it be irrevocable by the 
donor. An exception to this rule obtains when the gift is by 
deed, duly consummated.—Banks v. Marksberry, 5 Lit. R. 278; 
Duncan’s Adm’r v. Duncans, ibid, 12; Hunley v. Hunley, 15 
Ala. 104, and cases cited. In such case the execution and de- 
livery of the deed passes the property and renders the gift irre- 
vocable.—Ib. This gift, being by parol, was incomplete before 
the delivery of the property; and where it is incomplete, equity 
will not interfere to complete it, but will leave the parties where 
the law finds them.—2 Story’s Eq. Juris. § 706, a, and cases 
there cited. Conceding, then, that the delivery of these slaves 
by William to Eli perfected the gift, we are of opinion that an- 
terior to that period William reserved a control over the rent 
and the notes given therefor, inconsistent with the idea of abso- 
lute property in Eli. It follows, therefore, as these slaves were 
delivered to Eli after he was declared a bankrupt by the decree 
of the District Court, they are not subject to the complainants’ 
demand, unless they can set aside his discharge for fraud or wil- 
ful concealment of his effects, which should have been rendered in 
his schedule which accompanied his petition, 

4. Let us then address ourselves to this inquiry, as the next 
in order. Conceding that Eli’s interest in the property be- 
queathed by the will of his father to William, intrust for the 
benefit of himself and family, was such as should have been sur- 
rendered by him on his petition, and that he failed to embrace it 
in his schedule, it does not necessarily follow that the effect of 
such failure is to vacate in toto the certificate of discharge. It 
is hardly to be expected in any case, that an applicant for the 
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benefit of the Bankrupt Act should be able to set forth every 
article of property and every interest which he may have. Some 
he omit through mistake; others he may, consistently with the 
utmost good faith, conclude do not pass to the assignee under 
the decree in bankruptcy, and therefore need not be mentioned 
by him. The interest above alluded to, we think, is of such a 
character as to forbid the inference of fraud as a legal conclusion 
from the bankrupt’s omission to set it forth in his schedule of 
effects. Its liability to the administration in bankruptcy was a 
question of much difficulty—one upon which learned jurists have 
differed, and upon which this court was divided, when called upon 
after solemn argument judicially to determine it.—10 Ala. 702. 
That the bankrupt, unskilled as we presume he is in intricate 
legal questions, should have supposed it not subject, and have 
acted upon such supposition, certainly is no evidence of the want 
of purity of intention, which should overthrow his discharge and 
stamp his conduct as fraudulent. 

To set aside the discharge, there must be fraud or wilful con- 
cealment of his property or rights of property on the part of the 
bankrupt. This is neither averred in the bill nor shown anywhere 
in the record before us. True, the amendment to the bill charges 
that Eli’s failure to render it in his schedule amounted to a fraud 
in law which should vacate the discharge. But this is but the as- 
sertion of an erroneous legal proposition by the pleader, unauthor- 
ized by the fact upon which he predicates it.—See Lond v. Pierce, 
12 Shep. 233; Robison v. Wadsworth, 8 Met. 70; Burnside v. 
Brigham, ib. 75. It results from this view, that the Chancellor 
did not err in refusing to condemn these slaves, and that they 
are not liable, having been acquired after the discharge in bank- 
ruptcy, to the complainants’ demand. 

5. Let us next proceed to examine the errors assigned by the 
defendants below. Their main objection is, that immediately 
upon the decree in bankruptcy, the interest which Eli had in 
this property, (if he had such interest as was subject to his 
debts) passed to the assignee, and that the creditors, who have 
no lien which can override the decree in bankruptcy, cannot re- 
sort to a court of equity without alleging in the bill that the as- 
signee refuses to sue for the property, or that he colludes with 
the other defendants, or some of them, with respect to the, inter- 
est sought to be condemned. 
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‘It is readily conceded, as a general rule, that after a person has 
become bankrupt ,and assignees are appointed, neither the bank- 
rupt nor any of the creditors can ordinarily maintain any suit 
against a debtor to his estate, or to reduce any of his property into 
possession ; for the right belongs to the assignees, and to give the 
creditor an equitable right of action, he must aver in his bill 
some collusion between the assignee and the other party, or that 
the assignee refuses to bring suit for the benefit of the bank- 
rupt and of his estate.—Story’s Eq. Pl. § 516. These cer- 
tainly constitute the ordinary grounds upon which the aid of the 
court of equity is invoked; but it by no means follows that they 
are the only facts which give jurisdiction. Cases may and do 
arise, the peculiar circumstances of which call fully as loudly for 
equitable interposition, in order to prevent a failure of justice. 
We think the case before us is one of them, asa brief sketch of 
it from ‘the record may suffice to show. 

The complainants having obtained a judgment at law in March, 
1836, and a return of ‘‘ nulla bona’’ by the sheriff of the county 
in which the judgment was rendered, on the 18th September, 
1844, filed their bill, alleging that they had exhausted their le- 
gal remedy, and that the defendant had property bequeathed in 
trust for his benefit, and praying that his interest might be sub- 
jected to the satisfaction of their demand. In reply to this de- 
mand, the judgment debtor denies that the interest sought to be 
‘condemned is subject, and insists also as a defence, that on the 
‘Sth September, 1842, he filed his petition in bankruptcy and ob- 
tained his certificate of discharge on the 25th of May, 1845. 
A protracted, and doubtless very expensive litigation ensued. 
The chancellor dismissed the bill, but this court reversed his de- 
cree and remanded the cause. In this proceeding it is ascertain- 
ed that the assignee in bankruptcy is a necessary party. He 
was brought in by an amendment filed 30th October, 1846. Af- 
ter a delay of some nine months, the assignee answers the bill, 
and denies the right of the State court to entertain jurisdiction 
of the cause. He insists upon his right to the property which: 
the bill seeks to condemn, and says that he has never abandoned 
it, but claims it for the benefit of the creditors of the estate. It 
appears from his answer that Eli T. Robinson was declared a 
bankrupt on the 7th day of December, 1842. It thus appears 
that near five years intervened after the decree in bankruptcy, 
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and about three years after the original bill was exhibited, be- 
fore any claim was set up by the assignee, whereas, the bank- 
rupt statute required that ‘all the proceedings in bankruptcy 
in each case, shall, if practicable, be finally adjusted, settled 
and brought to a close by the court, within two years after the 
decree declaring the bankruptcy ;”’ and that “no suit at law or 
in equity shall in any case be maintainable by or against such as~ 
signee, or by or against any person claiming an adverse inter- 
est, touching the property or rights of property of the bank- 
rupt, in any court whatsoever, unless the same shall be brought 
within two years after the declaration and decree of bankrupt- 
cy, or after the cause of suit shall have first aecrued.””? Not- 
withstanding this provision for the speedy settlement of bank- 
rupts’ estates, and although this litigation was in progress, and 
the bankrupt had control and possession of this property from 
1843, deriving his interest from the will of his father, proved 
and admitted upon the public records of the county in 1838, we 
say, notwithstanding all this, no claim is set upon the part of 
the assignee to Eli’s mterest, nor any effort made to investigate 
the character of his title. No proceedings whatever were insti- 
tuted in the bankrupt court, or elsewhere, by him, to subject this 
interest to the administration in bankruptcy. And now, that 
more than six years have elapsed since the original bill was filed, 
while the record exhibits the assignee as contesting the com- 
plainant’s right to subject this property, it fails to show that he 
has taken, or intends to take, any steps to subject it himself. 
He says he claims this property, and ought to be allowed to as- 
sert such claim for the benefit of the bankrupt’s ereditors ; but 
he does not show that any creditors proved their demands in the 
bankrupt court. He claims it, but not until after the complainants 
have, by a protracted suit, ferreted it out and obtained the opin- 
ion of this court subjecting it. He connects his claim with no 
proposal to become the receiver of it for distribution by the ap- 
pointment of the court, nor does he tender any amends for the ex- 
pense which the complainants have incurred in condemning it. 
Under such circumstances we feel fully justified, and indeed re- 
quired, by our view of the law, to regard his claim as clamor et 
preterea nihil. 

We will not say that under all the circumstances attending 
this interest, the assignee in bankruptcy was bound to make any 
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effort to subject the property, or separate the interest of Eli. It 
has been held, and we think correctly, that although all the prop- 
erty and rights of property of the bankrupt are, by the decree, 
vested in the assignee, still he is not bound in all cases to take 
possession of every part.—6 Law Rep. 313. There may be 
rights of property of such doubtful character, and hedged about 
with so much of difficulty and embarrassment, as to require 
more expense to arrive at them than they would profit the estate 
when obtained. In such case the assignee should be allowed to 
exercise a sound discretion at his peril, and if he acts in good 
faith, and uses due caution, a court of equity would always pro- 
tect him. 

In Copeland v. Stephens, (1 B. & A. 573,) cited in the above 
case, it was held that under the English bankrupt law, the as- 
signee was not bound with regard to leasehold estates to take the 
lease and charge the estate with the payment of the rent, be- 
cause the rent may be more than the value of the lease, and thus 
a burthen rather than a benefit would be derived to the estate. 
So in regard to this case, it may be that the interest of the cred- 
itors has been promoted by the failure of the assignee to take 
any steps to recover the interest of Eli. Having this election 
whether to proceed or not for its recovery, he should have exer- 
cised it within a reasonable time; at least, we think, within two 
years from the time of the decree, within which period, the act 
contemplates the whole business shall be brought to a close. 
Failing to proceed, the creditor had the right to regard his claim 
as abandoned, and to proceed, after the assignee had neglected 
to do so for an unreasonable length of time, to subject the in- 
terest, disregarding the assignee’s claim. To turn the complain- 
ants out of court, in order to give the assignee further time to 
elect, after what has transpired, would, in our opinion, be highly 
inequitable, and is required by no rule of law. 

6. The claim of the assignee aside, it is quite clear that the 
defendants cannot avail themselves of the discharge of Eli, to: 
protect him in the enjoyment of property which he never sur- 
rendered to the assignee in bankruptcy. To hold that the as- 
signee should hold as against a creditor who never proved his 
demand in the bankrupt court, all the property which the bank- 
rupt failed to render in his schedule, either through fraud or 
mistake, would be to tender a premium for fraud or negligence, 
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‘and would.contravene the obvious spirit and meaning of the act. 

But as the record presents this case, neither this property nor 
these complainants have had any connection with the adminis- 
tration of the bankrupt’s estate. The interest, as we have said, 
was never surrendered or claimed. The complainants did not 
prove their demand in.that court, nor are we advised that they 
were ever, in any way, notified of the proceedings there had. 
Assuming, then, what we have endeavored to show, that the as- 
signee has no-claim which he can interpose to defeat the com- 
plainants’ right to-a condemnation of the interest of Eli, this 
interest remains subject to be decreed in satisfaction of their de- 
mand as though no decree in bankruptcy had been obtained. 

‘7. Neither is there any objection to the State court entertain- 
ing jurisdiction. The bankrupt court in a proper case, andon a 
timely application by the assignee, in the exercise of the equity 
powers which were considered as.conferred by the act, in order 
to render its provisions effectual, might perhaps have controlled 
‘the parties so as to have drawn the litigation into that court ; but 
‘nothing of this kind was attempted or is proposed to be attempted. 
‘So long as the parties are left free to proceed in the State Court, 
that court will administer justice between them, irrespective of 
what might have been done in the Federal Courts, applying how- 
ever the rules of interpetration of the bankrupt act which ob- 
‘tain in that court, when they are applicable.—Russell v. Cheat- 
ham, 8 Sm..& Mar. 703, and cases cited. 

8. It is objected that the complainants have not exhausted 
‘their legal remedy, the return upon the execution by the sheriff 
being in Latin, ‘‘ulla bona.” 

Without instituting any inquiry as to the sufficiency of this 
return, -it is.a sufficient answer to say that the bill charges that 
an execution issued. and was returned “‘ no property found,”’ and 
the answers of the only parties who are interested in the con- 
demnation of the property admit the return as charged, so that 
no issue is made by the pleadings, and no question was raised 
either by Eli or William Robinson, involving an inquiry as to 
whether the complainants had exhausted their legal remedy. 

We think it is quite sufficient that the parties against whom 
the decree is rendered, and the only parties to be affected by it, 
distinctly admit the due issue and return of the fi. fa. 

4. The objection that the execution was not sent to the county 
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of the defendant’s residence, cannot prevail, because it is not 
shown that the defendant had property in that county on which 
the writ could have been levied. if the defendant desired to 
‘avail himself of such objection, and to turn the complainants 
round to pursue their legal remedy in the county of his residence, 
he must show that he has visible property which can be taken 
in satisfaction in that county.—Brown & Dimmock v. Bates, 10 
Ala. 440; Cassidy v. Meacham, 3 Paige 311. 

10. The objection that the other creditors of Eli Robinson 
were not brought before the court, cannot be allowed. It does 
not appear that there are other judgment creditors, and as we 
have shown the fund sought to be subjected is unaffected by the 
proceedings in bankruptcy, the rights of the complainants are 
the same as in ordinary cases of judgment creditors obtaining a 
prior right of satisfaction by the use of superior diligence in first 
obtaining their judgment, and after exhausting their legal reme- 
dy being the first to file their bill, by which they acquire a prior 
lien upon the equitable assets. We think they may well file the 
bill for themselves alone.—Hendricks v. Robinson, 2 Johns. C. 
R. 283; Eaton v. Patterson, 2 Stew. & Por. 9; Lucas v. At- 
wood, ib. 378. 

11. The first three exceptions to the master’s report were 
properly overruled by the ‘chancellor. The will of ‘Tod Rob- 
inson does not provide eo nomine, for the support of Eli and 
his family ; but the property is bequeathed to William, in trust, 
&c., for the use and benefit of Eli and hisfamily. The interest 
of Eli being capable of being separated from that of the other ces- 
tuis que trust, in the profits arising from the employment of the 
property, as was previously decided, it was not proper to make 
any allowance for the support of the family, that not being the 
declared object of the trust. This point, however, is substan- 
‘tially decided by the previous decision. —10 Ala. 702. 

12. As to the claim made, for the first time before the mas- 
ter, for the allowance of overseer’s wages to Eli, for his services 
in superintending the business of the trust estate, we think the 
views of the chancellor entirely correct. Such demand is no 
where put in issue by the pleadings. Eli, in the account fur- 
nished by him in his answer, sets up no claim of the kind, and 
it does not appear that there was any understanding or agree- 
ment between him and the trustee that.he should have compen- 
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sation for his services, other than such as accrued from the pos- 
session and control of the property. He voluntarily assumed to 
act, and cannot make, by such voluntary services performed 
without request, the trust estate his debtor nolens volens. 

13. As to the four negroes, Jake, Abel, George and William, 
which were purchased and to be paid for out of the trust estate, 
we are of opinion that the record shows no reason why their ser- 
vices may not be taken into the estimate, as the other trust pro- 
perty. They are to be regarded as property subject to the in- 
cidents which pertain to the other trust estate, notwithstanding 
they may not have been paid for, the trust property being bound 
for their payment. And if the lien which William Robinson has 
upon them for the purchase money forbids, by its provisions, 
that the product of their labor should be regarded as a part of 
the trust estate, this should have been shown by the production 
of the mortgage. 

14. We think it sufficiently appears from the report of the 
register, that the slaves Parmelia and Andrew were taken into 
the account as trust property, and the products of their labor, 
so far as Eli’s interest was concerned, subjected to the complain- 
ants’ demand, and this constituted one of the exceptions taken 
by the defendants below, and is here assigned forerror, We have 
already shown that these slaves must be regarded as the prop- 
erty of Eli, acquired since his discharge. That William re- 
tained the control over the rents, taking the evidence of Tully’s 
indebtedness for it in his own name, as also the mortgage, to pre- 
vent its liability to Eli’s debts, is not material. He was not 
bound to give it to Eli, and he could well refuse to perfect the 
gift as long as he pleased, with the avowed object of preventing 
Eli’s creditors from interfering with it. And so long as it re- 
mained imperfect for want of delivery, the creditors could ae- 
quire no right to subject it. When the delivery was made, the 
property in the thing given would vest, and not before, although 
there was the previously declared intention to give. So that 
we think the argument that this was a secret parol trust, design- 
ed to defraud creditors, is not sustained by the record. Had 
the request made by the testator of his son William created a 
trust in favor of Eli, then the argument would apply with much 
force; but as William had a right to do as he pleased with his 
own, provided he injured no one, it is not for the creditor to com- 
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plain that he would not so complete the gift as to render the prop- 
erty liable to the debts of the donee. It is clear we think that 
he did not complete it until after Eli’s discharge. Hence the 
property is not subject to the complainants’ demand. It follows 
that the court erred in charging the product of the labor of these 
two slaves as trust property for division. They should not have 
been taken into the estimate. 

We believe that we have now noticed the several errors as- 
signed, and we are unable to perceive any error in the record 
except that last above referred to. For this, the decree must 
be reversed, and the cause remanded, that the report of the mas- 
ter may be corrected as to the slaves Andrew and Parmelia. In 
all other particulars, the decree is correct and must be affirmed. 
Let Rugely & Harrison pay the cost of this court. 


Dor Ex pEmM. CHASTANG vs. DILL. 


§. When a claimant of lands situated within the Territory of Lousiana 
has appeared before the commissioner appointed under the authority 
of the Act of Congress of April 12, 1812, and presented his petition 
claiming title by grant from the Spanish Government, but produced 
no written evidence of title, the petition alleging that the same had 
been lost or carried away by the Spanish authorities, and the com- 
missioner reports favorably to his claim, which is afterwards con- 
firmed by the Act of Congress of May 8, 1822, the title of the claim- 
ant is founded upon the report of the commissioner and the Act of 
Congress confirmatory thereof, and not upon any supposed Spanish 
grant. 

2. When the plaintiff in ejectment proves that the ancestor of his lessors 
appeared before the United States commissioner and presented his 
claim to certain lands within the Territory of Louisiana, embracing 
‘he lands in controversy, that the commissioner reported favorably 
to his claim, that it was afterwards confirmed by the Act of Congress 
of May 8, 1822, and that the register and receiver, under the authoriy 
of the act, afterwards issued a certificate of confirmation to him, he 
shows suflicient evidence of a legal title to support the act of eject- 


ment. 
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Bement. the Cisenit, Caart of Mobile. . Tried before the 
Hon. John Bragg. 


Tus was an action of ejectment, brought by the plaintiffs to 
recover of the defendant a lot of land in the city of Mobile, sit- 
uated on the North side of Dauphin street, between Royal street 
and the river. ‘The plaintiffs, to show title to the locus in quo, 
introduced as evidence the petition of Bazel Chastang, the ex- 
ecutor of John Chastang, deceased, addressed to the commis- 
sioner of the United States, appointed to ascertain and record 
claims to land in that part of Louisiana lying east of Pearl riv- 
er, in which he claimed, in behalf of himself and the other leg- 
atees and devisees of said decedent, a lot of land described as 
follows: ‘‘ Lying in the town of Mobile, bounded by Rue Royal, 
that is, Royal street, and the river, and on the upper side of 
Rue Conception, fronting one hundred and fifty-five feet on Rue 
Royal and two hundred and eighty feet on Rue Conception.”’ 
In the petition it is also stated that the petitioner believed the 
lot had been granted to his father, John Chastang, the testator, 
but that the written evidence of said grant had been lost or car- 
ried away by the Spanish authorities, but that the said testator 
had had uninterrupted possession of said lot for thirty-two or 
three years, and therefore prayed that he might be confirmed in 
his claim to said lot. ‘They also introduced the evidence presen- 
ted to the commissioner, showing the possession of their father ; 
also his will devising the land to them after the death of his 
triend and companion, Louisa, to whom he devised the same for 
life. They further introduced the report of the commissioner 
upon their claim, which is in the following language: ‘‘ Report 
No. 11. Register of claims to lands in the District East of 
Pearl river, in Louisiana, founded on private conveyances which 
have passed through the hands of the commandant, but which 
are founded, as the claimant supposes, on grants lost by time or 
accident. No. 4. By whom claimed, Bazel Chastang; original 
elaimant, John Chastang; quantity claimed in feet, front 145, 
depth 281, area 40,745; where situated, Mobile; cultivation 
and inhabitation, from 1782 to 1813; ’’ also, the remarks of the 
eommissioner upon this and similar claims, which are as follows : 
“Though the original grants upon which the preceding claims 
are founded have been lost, yet it is conceived that the claims 
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to such lots as were inhabited and cultivated under the Spanish 
government, or such as were built upon by the permission of the 
Spanish authorities, ought to be confirmed.”’ Signed ‘William 
Crawford, commissioner.’”» ‘The plaintiffs also introduced a 
transcript from the land office at St. Stephens, showing that a 
eertificate had issued to them as for a eonfirmed'claim, under the 
third section of the act of Congress of the 8th of May, 1822,, 
showing the number of the certificate, the number of the claim, 
the original and present claimant, and also the quantity confirm- 
ed, corresponding in amount with the petition and report of the 
commissioner; also a transcript from the Register of Loca- 
tions, from which it appears that a warrant of location had been. 
issued, and the claim ordered to be located so.as to not interfere 
with the claims of Henry Baudain or that of Piere Lucien, and 
then follows # diagram showing the location of the plaintiff’s. 
claim and also those of Henry Baudain and Piere Lucien.. 
There was also parol evidence showing that John Chastang, in 
the year 1782, was in possession of a lot at the corner of Royal, 
and Conception streets, now called Dauphin street, and had occu- 
pied it for many years,.and that he: and others under him had: 
occupied it until his death in the year 1812. There was acon- 

flict in the testimony as to the extent of the lot, some witnesses 
testifying that it extended to the river, and was partially cover - 
ed by the water at high tides, whilst others testified that it was 


subject only to be reached by the water at extraordinary high 
tides, and that between the lot and the river, there was a low 


Hat waste, usually wet, and some places covered with stagnant 
water, but elevated above ordinary high water mark. The wit- 
nesses agreed that John Chastang had enclosed the lot with a 
picket fence, and that the fence extended as far as the lot could 
be cultivated, but that the fence did not ¢xtend to ordinary high 
water mark, and most of the witnesses said that the lot sued for 
wis not within the lines of said picket fence. It was admitted 
that the lot sued for was about one hundred and sixty feet from 
Royal street, on the North side of Dauphin, and within the lim- 
its of the claim as presented. to the commissioner by Barzella 
Chastang, and also within the limits of that claim as laid down 
in the official survey, the form of which is given by an exhibit 
to the bill of exceptions. 

The defendant, in support of his claim, produced in evidence 
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the third volume of the American State Papers relating to the 
public lands, and read that portion of the 398th page, relating 
to the claim of Carman Trazee, being claim No. 2, in the report 
of the commissioners, the substance of which is, that Carman 
Trazee claimed under William Plumbly, a fot on the North side 
of Dauphin street, being seventy-two feet deep by forty feet, 
and which was inhabited and cultivated from 1813 up to 181! 
by the claimant, and those under whom he claimed, which was 
recommended for confirmation; and also introduced evidence 
showing that William Plumbly was in possession under a 
lease from William Pollard, in the fall of 1813 or 1814, and 
that in the year 1814, he sold portions of the land which he held 
under Pollard by lease, to various persons, and a portion of the 
locus in quo to one Shaffer, who died, and that Plumbly execut- 
eda deed to his widow, who intermarried with Carman Trazee, 
in whose favor the report of the commissioners above described 
was made. ‘The defendant also proved that he had acquired by 
purchase therights of Carman Trazee. ‘I'o show an outstand- 
ing title in another, the defendant produced a Spanish title to 
Henry Baudain, his application to the commissioners to have it 
recognized and confirmed, the report of the commissioners con- 
firming it, its subsequent location and survey, and a patent there- 
upon issued to the said Baudain, all of which are referred to as 
part of the bill of exceptions, but are not attached thereto. The 
plaintiffs then proved that the claimants under the Baudain 
title had brought suit against the defendant, but had been de- 
feated on the ground of the statute of limitations, and that they 
had net been in possession of the land since the year 1815, and 
that the lot had been held by the defendant, and those under 
whom he claimed, adversely to those claiming under the Baudain 
title, since that time. Upon this evidence, the court instructed 
the jury; 1st, that the title of Baudain was not a valid and sub- 
sisting title, and need not be regarded by the jury. The court 
further charged, that the plaintiff’s claim was foundedon a grant 
lost by time or accident, and the fact so recognized was conclu- 
sive; that by the act of Congress, Carman Trazee was to be en- 
titled to a grant as a donation, and that this act was to be re- 
garded as confirming legal titles to both classes of claimants, 
and under the act, the plaintiffs title was the best, if his boun- 
daries included the locus in quo. The court further instructed 
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the jury, that the act ot Congress confirmed the title of the plain- 
tiffs as it originally stood, and that they were not to regard the 
confirmation and claim of the plaintiffs as evidence of its limits, 
but that the plaintiff must satisfy the jury, that the locus in quo 
was within the limits of the old Spanish grant, and if they were 
not satisfied of this fact, that the plaintiffs could not recover. 
The plaintiffs excepted to the instructions of the court, except 
that portion relating to the Baudain title; and a verdict being 
returned in favor of the defendant, they prosecute a writ of er-. 
ror to this court. 


Joun A. Campse xt, for plaintiff in error. 


. 


PuILuips, contra : 

The act of 1822, in reference to complete grants, uses the 
words, “are hereby recognized.’’ In each of the remaining 
sections the words are “shall be confirmed ;’’ and also the 
words, “all the grants and confirmations provided to be made, 
by this act.°?’ And the 5th section provides for a survey and 
location, and also for a decision upon conflicting and interfering 
rope —Boatner v. Ventriss, 4 Cond. La. R. 654; Garcia y. 

,ee, 12 Pet. 512. 

It is evident that under this and similar acts, the title is not 
divested out of the United States until the issue of the patent: 
—Mayor vy. Eslava, 6 Ala. 740; Hallett & Walker vy. Hunt, 
ib. 903; Kennedy v. Townsley, 16 ib. 243; Boatner v. Ven- 
triss, 4 Cond. La. 654; Farmers’ Heirs, 11 Ala. 1042; Bag 
nell v. Broderick, 13 Pet. 448,450; Wilcox v. Jackson, 13 ib. 
516; Public Land Laws, vol. 2, p. 212, 712, opinions and in- 
struction. 

It is not denied that Congress may pass a bill by force of an 
net without a ES Such was the case.—Strother vy. Lucas, 
12 Pet.411; Gregnon vy. Astor, 2 How. 344. 

The number of feet stated in the abstract presented to Con- 
gress, gives no location of the lot, and the act of Congress does 
not adopt it. It is not conclusive against him, a fortiori not 
conclusive in his favor.—Mayor & Aldermen v. Eslava, 6 Ala. 
741; Hallett & Walker v. Hunt, 7 ib. 901; McCay y. Dillon, 
4 How. 446; LeBois v. Bramell, ib. 449. 

The act of the State authorizes the holder of such a title to 
maintain an action thereon, and for this purpose considers the 


28 
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legal title vested. But this would not authorize a recovery whem 
defendant also claims title under the government. It would do 
-no more than oust a trespasser.—Lewis v. Gognette, 3S. & P. 
196; Ryder v- Innerarity, 4 ib. 14. 

But as betwéen two incomplete titles derived from the govern- 
ment, it is not competent for the State to declare which one 
should prevail, or what is their relative dignity. This matter 
13 within the exclusive jurisdiction ef Congress. —13 Pet. 450 ; 
Wilcox v. Jackson, ib. 506. 

The case then shows that by the same act of Congress, the 
government agreed with the plaintiff and defendant that it would 
confirm them in their respective claims, and by the terms of that 
net it reserves to itself the right to survey them, and if found 
conflicting, to decide between them. <A decision by the State 
court would be a clear usurpation over the government lands. 

The plaintiff therefore had no title as against the defendant, 
and the charge was more favorable to him than the law warrants, 
and the court will not therefore consider the error assigned.— 
Farmer’s Heirs, 11 Ala. 1049. 

The document offered was no survey as required by the act of 
Congress. It was a mere extract from a map of the city, exe- 
cuted by the surveyor, without any foundation on any act of Con- 
gvess, and if it had been regarded as a survey, would have 
shown the plaintiff out of court, as the location of the Baudain 
title left the party only 140 feet. As to this map, see 2 Pub. 
Land Laws 841, instruction and opinions. 


DARGAN, C. J.—The government of the United States 
having acquired the territory of Louisiana by the treaty conclu- 
ded at Paris on the 30th of April, 1803, it became necessary to 
ascertain the lands which had been granted to individuals jin the 
ceded territory by the different sovereigns, through whose hands 
it had passed. Until this was done, it could not be known what 
lands were private property, nor what public domain. To do 
this, to distinguish the private from the public land, commission- 
ers from time to time were appointed, whose duty it was to ex- 
amine into all claims presented to them, to make a record of 
such claims, and report them to the Secretary of the Treasury, 
together with their opinion as to their validity. It was also 
made the duty of all claimants to land to present their claims 
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to the commissioners, to be examined and recorded in the manner 
and within the time prescribed by the several acts, and the con- 
sequence of their neglect was declared to be, that the claim 
should never afterwards be recognized or confirmed by the Uni- 
ted States, nor should any grant, order of survey, deed, convey- 
“ance, or other written evidence, which should not be recorded as 
directed in said acts, ever be considered or admitted as evidence 
in any court, against a grant derived from the United States. 
William Crawford was appointed commissioner for the district 
lying between the Pearl and Perdido rivers, under the authority 
of the act of the 25th April, 1812, (see Land Laws, vol. 1, 606,) 
and before him Bazel Chastang appeared and presented his 
claim, on behalf of himself and the other devisees of John Chas- 
tang, his father. It is alleged in his petition that the lot lies in 
the city of Mobile, bounded by Rue Royal and the river, on the 
upper side of Rue Conception, now known as Dauphin street, 
fronting one hundred and fifty-five feet on Rue Royal, and two 
luundred and eighty-one feet on Rue Conception. It is also sta- 
ted that the petitioner believed that the lot had been granted to 
his father, but that the written evidence of said grant had been 
lost or carried away by the Spanish authorities, and that his fa- 
ther had had uninterrupted possession of the lot for thirty-two or 
three years. ‘The applicant offered as evidence of his claim, to 
the commissioner, the will of his father, John Chastang, by 
which he devised the lot to his ‘friend and companion, Louisa,’’ 
during her life, and after her death to the lessors of the plaint ff. 
Ife also proved by the depositions of two witnesses, that the tes- 
tator had possessed and enjoyed the lot, as stated in his petition, 
Imt offered no grant or other written evidence, shoiving title in 
the testator. 

At this stage of the plaintiff’s title it may be well to consider 
what title did the applicant present to the commissioner? What 
title did he show as against the government of the United States, 
in the testator, through whose willheclaimed? All will at once 
gzdmit, that he stood at the mercy of the government, without any 
legal title whatever. The possession of the testator, and the 
idea or possibility that the Spanish authorities may have granted 
the lot to him, the evidence of which was lost, might very well 
form a reason or an inducement why the government of the Uni- 
ted States should grant a title to the applicant, but such cvi- 
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dence showed no title in the testator that could avail him as 
against the government, or one deriving title from the United 
States. The only evidence of title in the testator, if indeed it 
could be called evidence, was the quiet possesion of the lot for 
thirty-two or three years. This evidence would avail nothing 
as against a patentee of the government, or one deriving title 
from the United States.—Kennedy’s Ex’r. y. The Heirs of 
Townsley, 16 Ala. 239. 

The plaintiffs must therefore rely, as in fact they do, upon the 
report of the commissioner, and the act of Congress of the 8th 
of May, 1822, confirmatory thereof, as the source of their title: 
and to the extent that they can show title under this act, they 
have title without any regard to the boundaries of the supposed 
Spanish grant. -We must therefore look to the commissioners 
report, and to the act of Congress confirming it, to ascertain the 
character and extent of the plaintiffs’ title. The commissioner 
reported the claim as one founded on a private conveyance that 
had passed through the office of the commandant, but recom- 
mended its confirmation on the ground that it had been possess- 
ed and cultivated by the testator from the year 1782 until the 
year 1812. His report gives the dimensions of the lot as de- 
scribed in the petition, but not its boundaries. On the &th day 
of May, 1822, Congress passed an act entitled “ an act confirm- 
ing claims to lots in the town of Mobile, and to lands in the for- 
mer province of Louisiana, which claims have been reported fa- 
vorably on by the commissioner,”’ the third section of which is 
in the following language : ‘** That all claims in the town afore- 
said, reported as aforesaid, and contained in the reports of the 
commissioners; and of the register and receiver acting as com- 
missioner, founded on private conveyances which have passed 
through the office of the commandant. or other evidence, but 
founded, as the claimant alleges, upon grants lost by time or ac- 
cident, and which ought, in the opinion of the commissioners, to 
be confirmed, shall be confirmed in the same manner as if the 
titles were in existence. Provided, that in all such claims, when 
the quantity claimed is not ascertained, no one claim shall be 
confirmed for a quantity more than seven thousand two hundred 
square feet.” 

The fifth section of the act authorizes the registers and re- 
ceivers to direct the manner in which all claims to land confirmed 
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by the act shall be surveyed, and also to decide between all 
claims interfering or conflicting with each other. 

Under the provisions of this act the register and receiver is- 
sued to the plaintiffs a certificate of confirmation, and also a 
warrant of survey, by which the surveyor was directed to locate 
the plaintiffs’ claim so as not to interfere with the claims of 
Henry Baudain or Piere Lucien. The plaintiffs also introduced 
a diagram, or plat, of said lot, taken from the map of the city 
of Mobile, which was approved of by the Surveyor General and 
deposited in the office of the register and receiver at St. Ste- 
phens, which shows that the plaintiffs’ lot had a front on Dau- 
phin street of about one hundred and thirty-two feet, but there 
was no other evidence that the claim was located or surveyed 
under the authority of the warrant. This is, in substance, the 
written evidence of the plaintiffs’ title, and it is insisted that 
they failed to show such a title as will support the action of 
ejectment. We are, however, constrained to hold otherwise. In 
the case of Hallett v. Eslava, (2 Stewart, 115,) the plaintiffs ti- 
tle was derived under the same act of Congress, and he offered 
in evidence a certificate of confirmation issued by the registet 
and receiver in pursuance thereof, and the only question was, 
whether the plaintiff had offered such evidence of legal title as 
would support the action of ejectment. It was held sufficient 
under our act of the Legislature, passed in 1812.—Clay’s Dig. 
341. This decision has never been overruled, but on the con- 
trary, has been affirmed in several subsequent cases.—See 3 
Stewart & Por. 105 ; also Lewis v. Gognette, ib. 180; Ryder v. 
Innerarity, 4 ib. 14; Eslava v. The Heirs of Farmer, 7 Ala. 
543. Under the influence of these decisions we must hold that 
the title shown by the plaintiffs is such as must prevail at law, 
unless in the defence a better title was shown by the defendant. 
We, however, think it unnecessary at this time, to examine the 
title introduced by the defendant, for, under the instructions of 
the court, it became unnecessary for the jury to consider of any 
other fact than this, whether the Jocus.in quo was within the 
limits of the supposed Spanish grant. ‘This instruction evident- 
ly made the Spanish Government the source of the plaintiffs’ ti- 
tle, and the quantity to which they were entitled to depend upon 
their old Spanish grant. But itis manifest that they offered no 
evidence of a written grant from the government of Spain, and 








430 ALABAMA. 





McCravey, ex’r, v. Remson. 


it is equally clear that their only source of title is the act of 
Congress confirming the commissioner’s report, to which we have 
referred. Nor is it material to inquire, in what manner that act 
gives title to the plaintiffs, that is, whether it be considered as a 
statutory grant, or as an acknowledgment on the part of our gov- 
ernment that Spain had granted the lot to the ancestor of the 
plaintiffs, and thus giving them title as it were, by way of es- 
toppel. In whatever mode it may be considered that the plain- 
tiffs acquired title, one thing is certain—they acquired it under 
the act of 1822, and not from the King of Spain. ‘They there- 
fore have the quantity this act gives them, and no more, without 
regard to the supposed boundaries of a Spanish grant. We 
are fully sustained in this view by two recent decisions of the Su- 
preme Court of the United States, to wit, the cases of Menard’s 
Heirs v. Massey, (8 How. 293,) and Bissell v. Penrose, (ib. 317.) 
We come, therefore, to the conclusion, that the court erred in 
charging the jury that they must find for the defendant unless 
they were satisfied that the locus in quo was within the limits of 
the plaintiffs’ old Spanish grant. As the questions raised on 
the defendant’s title are not presented in such a manner as re- 
quires us now to decide them, we shall postpone their considera- 
tion until they are directly presented, and in such a manner as 
will enable us to pronounce a judgment upon the merits of his 
defence. 





McCRAVEY, Ex’r. vs. REMSON. 


1. A record is not evidence of any fact which can only be inferred from 
it by argument. 

2. Admissions which have been acted on by others are conclusive 
against the party inaking them, in all cases between him and the 
person whose conduct he has influenced. It is immaterial whether 
the admission be true or false, whether expressly made or only to be 
inferred from the conduct of the party, it being the fact that another 
person has been misled by it, that renders it conclusive. 














JUNE TERM, 1851. 431 


McCravey, ex’r, v. Remson. 


¢. A person claiming title under one who is estopped is also bound by 
the estoppel, unless it is fraudulent. 

4. H., who was the son-in-law of the plaintiff’s testator, had posses- 
sion of the slave in controversy at the time of the testator’s death, 
under a parol gift to his wife. The plaintiff as executor demanded 
the slave, to be appraised as part of his testator’s estate, and H. de- 
livered her up, admitting that she belonged to the estate. The slave 
was inventoried and appraised, and H. afterwards hired her from the 
plaintiff aud executed his note for the hire. While thus in posses- 
sion of the slave H. sold her to F , who sold her to R., against whom 
the executor brought detinue to recover her. To prove that the 
slave had been charged to him as the property of the estate, the 
plaintiff offered a transcript of a suit in cnancery previously inst.- 
tuted by himself for a tinal settlement of the estate. It was held, 

1, That the record was inadmissible for that purpose, unless offered 
in connection with other proof. The fact which it sought to es- 
tablish can ouly be collected from the transcript, if at all, by infer- 
ence from the character and objects of the suit. 

2. That H. is estopped, as against the executor, from setting up title 
to the slave under parol gift from the testator. 

3. That the defendart claiming under H. is also boand by the es- 
toppel, unless it is fraudulent. 





Error to the Cireuit Court of Talladega. Tried before 
the Hon. John J. Woodward. 


Tuis was an action of detinue instituted by the plaintiff in 
error, as executor of Kinchen Carr, deceased, against Remson, 
for the recovery of a negro girl named Lucinda. The plaintiff 
produced a certified copy of the last will and testament of said 
Carr, which was duly admitted to probate in Habersham county, 
Georgia. By said will, said testator bequeathed said negro to 
Joel Hunt, in trust for his wife Catharine, who was testator’s 
daughter, during her natural life, and after her death to the 
heirs of her body. It was proved at the trial, that Hunt had 
possession of the negro, at the time of testator’s death, and se- 
veral years previously, under a parol gift from him to Hunt’s 
wife; that he delivered her to the executor, on his demanding 
her, to be appraised as part of the estate, and admitted that she 
was a part of the estate; that she was inventoried and apprais- 
ed accordingly, and remained in the possession, and under the 
control of the executor, for more than a year afterwards; that 
Hunt hired her from the executor, and gave his note for the hire, 
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and while thus ix in his possession, sold’ her- to one Finley, whe 
brought her to Alabama, and sold her to. defendant. 

The plaintiff offered in evidence a transcript of a suit in Chan- 
cery in Georgia, instituted by himself/as executor of Carr for a 
final settlement of his testator’s estate. The transcript was of- 
fered, in the language of the bill of exceptions, “‘for the purpose 
of showing that said estate had been declared insolvent, and tc 
show the amount of negroes which had been charged against the 
plaintiff as executor.” The transcript was excluded by the 
court, to which the plaintiff excepted. 

The court charged the jury in substance ; first, that although: 
Hunt had delivered up the said negro to the executor, on his de- 
manding her, to be appraised as a part of Carr’s estate, and she 
was appraised accordingly, with the knowledge and consent of 
Hunt, and afterwards hired by him from the executor, yet if 
they believed that Hunt had a perfect title by parol gift from 
the testator, to his daughter Catharine, and acted under a mis 

take as to hits right to the property, the plaintiff could not re 
cover; and secondly , that although Hunt’s title to the negr 
might be perfect by parol gift, yet he might waive it, and claim 
under the will only, but if they believed that he did thus waive 
his original right, ar consent to hold under the will, still th 
plaintiff could not recover if they believed that the defendant 
was a bona fide purchaser for a valuable consideration without 
notice of such waiver. The plaintiff excepted to the exelusion of 
the transcript, and to the charges given, and now assigns them 
a3 error. 





Waite & Parsons, for plaintiff in error : 

1. The delivery of this slave by Hunt, under whom the de- 
fendant claims, to the plaintiff, as the property of his testator, 
for appraisement, wasa deliberate act, done with a full know- 
ledge of all the facts in relation to his own rights, or those of 
his wife Catharine; for the record shows that when the plaintifi 
called on him to deliver all the property belonging to Carr in his 
possession, he brought forward the slave sued for, and some 
other articles, but refused to surrender others, saying ‘ Cart 
had given them to his wife Catharine.”” The mistake then, if 
any, was not as to the facts, but as to the law, and this will not 
avail him. Moreover, the plaintiff used no artifice or persua 
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sion, but simply discharged his duty as executor in good faith by 
demanding the surrender of such property as belonged to Carr’s 
estate in his possession.—See Haden v. Ware, 15 Ala. 159: 
also, Champlin v. Laytin, 18 Wend. 410, and the cases cited in 
the opinion of the court. 

The promissory note given for the hire not only acknow- 
ledges, by the act of hiring, the paramount title of the plain- 
tiff, but it contains an express stipulation ‘“‘ to return said slave 
at any and all times.”’ Here is another deliberate act, recog- 
nizing the title of the plaintiff as executor of Carr’s estate to 
this slave. It is manifest ‘‘ under these circumstances, he can- 
not be allowed afterwards to dispute that title on grounds with 
which he was well acquainted, when he made the admission.””— 
See Gosling v. Birnie,7 Bingham, 156, in C. L. R. vol. 2 
Keiner v. Saunders, 6 Adolph. & Ellis, 515, vol. 33 ; Story on 
Bailments, 293; ib. Agency; “MeNeill v. Phillips, 1 McCord, 
392; Manning v. Norwood, 2 Const. R. S. C. 413; Harris v. 
Watson, 2 B. & C. 540; Stephens v. lain, 9 Cow. 274; Jack- 
son v. Spear, 7 Wend. 401; Phillips & Brown, v. Hall, 8 Wend. 
610; Osgood v. Dewey. 13 Johns 240; Stonard vy. Dunean. 
2 Camp. 344; Comyn’s Dig. tit. Estop. [193] A. & B.; Bean 
v. Welsh, 17 Ala. R. 770; Winston v. Weathersby, 1 Nott 
& McCord, 373, and cases cited. 

3. The facts and circumstances show suflicient to put a man 
of ordinary prudence upon inquiry ; and if he disregarded them, 
he must sustain the loss; “ because the vendor of a chattel, al- 
though in actual possession, can convey only such title as he 
has, and cannot by his sale divest the title of another, who 
neither assents to, nor recognizes his act.”,—See Lyde y. Tay- 
lor, 17 Ala. 274; Williams y. Marle, 11 Wend. 80; Everett 
v. Coffin, 6 ib. 609; Wheelwright v. Depeyster, 1 Johns. 470; 
Walker v. Miller, 11 Ala. 1082. “And when he holds them in 
a fiduciary capacity, with no express or implied right obtained 
from the owner to sell, or otherwise dispose of them, as where 
he isa bailee, or trustee, he cannot make @ valid sale of them, 
so as to divest the actual owner of his right to reclaim them from 
any person, although such person may have bought them bona 
sg i s S: sles, §§ 201-188, and Hilliard on Sales, p. 24- 
25; Parsons v. Webb, 8 Greenl: 38. 

4. It is further contended, that in delivering the slave to- 











438 ALABAMA. 





McCravey, ex'r, v. Remson. 





plaintiff, as the property of Carr’s estate, thereby inducing him 
to include her in his inventory and appraisement, at the valua- 
tion of four hundred dollars, the defendant Hunt is estop- 
ped to deny the plaintiff's right to the slave, because the inven- 
tory and return are at least prima facie evidence against him in 
a final settlement of the estate; and to overturn it, he must 
show that Carr had made a valid gift to Hunt. The evidence, 
to say the least, is conflicting on this point, and it is doubtful 
how a jury would find on that question. Is not this a burthen 
east upon the plaintiff by the voluntary and deliberate act of 
Hunt, the consequences of which should rest on him, rather than 
on the plaintiff? Indeed, in some States, the inventory is held 
conclusive, because it is his own act.—See Wright v. Wright, 
2 McCord Chan. R. 196. In Georgia, it is at least prima facie 
evidence against him, which he must overturn by proef.—See 
the Justice’s Inferior Court, v. McLaren, 1 Kelly, 291. Such is 
the rule in this court by repeated decisions; and it has been 
held in a case, where the facts are strikingly analogous to this, 
‘* that the party was estopped from setting up his claim.’””—See 
Pool v. Harrison, (at the last June term, 1850,) and same case 
in 16 Ala. 175. 


Rice & Morean, for defendant in error: 

1. The transcript was properly excluded by the court, be- 
-cause—I1. It was only offered “for the purpose of showing that 
the estate had been duly declared insolvent, and also to show 
the amount of negro slaves which had been charged against him.”’ 
This is an admission that it was inadmissible for all other pur- 
poses; and it is not error to exclude it, if inadmissible for the 
purposes specified.—Creagh v. Savage, 9 Ala. 959. No other 
proof was offered in connection with it, and the transcript of it- 
self does not show the facts which it was offered to prove.— 
Spears v. Cross, 7 Port. 437; Bell v. Rhea, 1 Ala. 83; Ses- 
sions y. Reynolds, 7 Smedes & M. 156. 2. When legal evidence 
is offered in connection with illegal evidence as a whole, the court 
is not bound to separate them, but may reject the whole.— 
Smith v. Zaner, 4 Ala. 99; Melton v. Troutman, 15 ib. 537; 
Moore v. Leftwich, 1 S. & P. 254. 3. A bill in chancery is 
not evidence for the party filing it.—Cawsey v. Driver, 13 Ala. 
818; Jones v. Kolisenski, 11 ib. 607; St. John v. O’Connell, 7 
Porter, 466; McClelland-y. Ridgeway, 12 Ala. 482. 
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2. Hunt is not estopped from setting up his title to the slave. 
The appraisement and hiring do not amount to an estoppel, if 
Hunt acted under a mistake as to his right to the slave.—Hurd 
v. Cushing, 7 Pick. 169; Jones v. Sasser, 1 Dev. & Bat. 452; 
Johns v. Church, 12 Pick. 557; Loomis v. Green, 7 Green. 
R. 386; Morse v. Child, 6 N. Hamp. 521; Spence v. Mitchell, 
9 Ala. 748; Hunley v. Hunley, 15 ib. 92; Carter v. Darley, 
15 ib. 698; Shelton v. Carroll, 16 ib. 148; Edmondson v. 
Montague, 14 ib. 377. Estoppels are not favored in law, and 
he who claims by estoppel must prove it clearly. If the doc- 
trine of estoppel applies at all, McCravey should be plaintiff in 
his individual character, and not as executor of Carr. 

3. If Hunt is not estopped, a fortiori Remsvn is not, being 
a bona fide purchaser for a valuable consideration, without no- 
tice of Hunt’s conduct, or the plaintiff’s claim.—Gamble v. Gam- 
ble, 11 Ala. 966; Stewart v. Conner, 13 ib. 94; Wallis v. 
Long, 16 ib. 738; Spence v. Mitchell, 9 ib. 744. 


PARSONS, J.—The record of the suit in Chancery, in Geor- 
gia, was offered as evidence of the insolvency of the estate of 
plaintiff ’s testator, and to show the number, value, &c. of the 
slaves charged to the plaintiffas executor. The insolvency of 
the estate is clearly shown by the transcript, and it is compe- 
tent evidence of this fact; but we cannot see the relevancy or 
materiality of this fact, in this suit, for the plaintiff’s rights are 
the same, whether the estate is solvent or insolvent. Hence the 
plaintiff was not injured by the exclusion of the transcript when 
offered for this purpose. 

If the transcript had been offered in connection with other evi- 
dence, it would probably be admissible, as showing that the 
slave sued for had been charged to the plaintiff, as the proper- 
ty of the testator. But if this fact can be collected from the 
transcript alone, it is only by inference from the character and 
objects of the suit. Lord Chief Justice De Grey, in his celebrat- 
ed opinion in the Duchess of Kingston’s case, which has since 
been followed as a just exposition of the law upon this subject, 
holds, “‘ that neither the judgment of a concurrent nor exclusive 
jurisdiction is evidence of any matter to be inferred by argument 
from the judgment.’’—2 Phillips on Evidence, 4. ‘Taking this 
- the law, the transcript was properly excluded by the court 

elow. 
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But in the charge first given, we think the Circuit Court mis- 
took the law. It is well settled that admissions which have been 
acted on by others are conclusive against the party making 
them, in all cases between him and the person whose conduct h¢ 
has influenced. Nor is it material whether the admission is ex- 
pressly made, or is to be inferred from the conduct of a party. 
And in the operation of this rule, it is unimportant whether the 
admission is true or false, made fraudulently or innocently, it 
being the fact of another’s having acted on it, that renders it 
conclusive. In Dezell v. Odell, 3 Hill, 215, a constable had 
seized goods by virtue of execution, which were delivered to a 
third person, on his giving a receipt to re-deliver them on a cer- 
tain day; when the day arrived, the receiptor refused to re- 
deliver them, claiming that the goods at the time of the levy and 
receipt were his own, and the court held, that in an action 
brought by the constable, to recover the goods, the receiptor 
was estopped from setting up title in himself, Cowen, J. in de- 
livering the opinion of the court, saying, ‘‘ Had the defendant's 
claim been interposed at the time of the levy, and he had signed 
the receipt in terms without prejudice to his right, the question 
would have been open. ‘The creditor would thus have been put 
upon his guard, and enabled to seek for other property on find 
ing that his debtor had no title to that in question. Indeed. 
here was a cause of action on the part of the receiptor, directly 
calculated to influence the conduct of the creditor in a way pre- 
judicial to his interests, unless we hold the receiptor. The offi- 
eer being induced to part with the possession, or to forbear tak- 
ing actual possession, by the receiptor recognizing his right, and 
agreeing to take or hold for him, was itself an injury, if we now 
let the defendant go free. We then have a clear case of an ad 
mission by the defendant, intended to influence the conduct of 
the man with whom he was dealing, and actually leading him 
into a line of conduct which must be prejudicial to his inter- 
ests, unless the defendant be cut off from the power of retrac- 
tion. This is the very definition of an estoppel in pais. For 
the prevention of fraud, the law holds the admission to be con- 
clusive.”’ 

In Gosling ¥. Birnie, 20 Eng. Com. Law R. 153, a defen- 
dant, who was a wharfinger, agreed to hold certain timber for 
the plaintiff, who purchased of one Ross. There was evidence 
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showing that Ross had. previously sold the timber to one Allum, 
of which the defendant had notice. Some time after the defen- 
dant agreed to hold the timber for the plaintiff, he presented a 
bill for wharfage due upon it, saying to the plaintiff, “‘ These 
are the only charges on your timber.” Afterwards refusing on 
demand to deliver the timber to the plaintiff, an action of trover 
was instituted to recover damages for its conversion. ‘The de- 
fendant rested his defence upon the ground, that the timber was 
not the plaintiff’s property, but the property of Allium. The 
court held that the defendant was estopped by his own admis- 
sions from denying that the plaintiff had title to the timber. 
‘For,’ says Lord C. J. Tindal, “unless they amount to an estop- 
pel, the word estoppel may as well be blotted out from the law.” 
In the cases cited, as in this case, the plaintiffs had acted on 
the admissions of the defendants, and had placed themselves in 
a position different from that occupied by them before the ad- 
missions were made. So in this case, acting on the admissions 
of Hunt, the plaintiff inventoried the slave sued for, as the pro- 
perty of the estate of his testator; and by so doing, rendered 
himself prima facie liable to those interested in the estate, for 
the value of the slave. And it does not appear that he has been 
discharged from this liability. It is clear from the authorities 
cited, that Hunt is + stopped under this state of facts, from con- 
tradicting his admissions, or setting up in himself a title to the 
slave, which existed within his knowledge, previously to the sur- 
render to the executor. 

It is, however, insisted that although Hunt is estopped from 
setting up a title to the slave, existing previously to the sur- 
render to the plaintiff as executor, yet the defendant is not, be- 
ing a bona fide purchaser, without notice of the plaintiff’s rights. 
We think that a person claiming title under one who is estop- 
ped, will also be bound by the estoppel, unless the estoppel is 
fraudulent.—Sikes v. Basnight,2 Dev. & Bat. 151; Phelps vy. 
Blount, 1 Dev. 177. 

The result is, that the judgment must be reversed, and the 
cause remanded. 
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1. When two courts have concurrent jurisdiction, that which first takes 
cognizauce of a cause has a right to retain it, to the exclusion of the 
other. 

. The original jurisdiction of the Court of Chancery is not affected by 
the statutory jurisdiction conferred upon the Orphans’ Court, over 
the settlement of estates, except when prohibitory or restrictive 
words are used denying to the Court of Chancery the exercise or con- 
tinuance of its jurisdiction. 

3. The Court of Chancery may take cognizance of the settlement of 

an executor’s admiuistration after it has been commenced in the Or- 

phans’ Court, when there are complicated matters of account to be 
settled, and trusis to be executed, which the Orphans’ Court cannot 
euforce. 

When suit has been commenced prior to the passage of the act of 
1846, by the distributees of an estate against the executor after his 
removal from office, for an account of the assets that have come to 
his hands and the waste committed by him, the subsequent passage 
of that act cannot operate retrospectively to defeat the suit if prop- 
erly commenced. 

Prior to the act of 1846 a suit might be maintained by the distribu- 
tees of an estate against the executor after his removal from office, 
to make him account for the assets that had come to his hands. 

6. A testator by will directed that his estate should be kept together 
until his eldest son arrived at the age of twenty-one, and that the 
profits derived therefrom, after paying the expenses of his planta- 
tions, &c., together with all moneys accruing to his estate from other 
sources, should be invested in bank stock to constitute a permaneut 
fund, of which the interest or dividends should be equally divided 
among his children. After the removal of the executor from office, 
the distributees filed a bill against him, charging him with waste, 
uegligence, &c., and praying an account and settlement of his ad- 
ministration. It was held, 

1. That the complainants occupied the position of residuary lega- 
tees, and must bring before the court all persons interested in the 
fund which they sought to appropriate. 

2. That the administrator de bonis non was a necessary party defen- 
dant, and that the bill should show that uo claim of his was set 
up, or, if set up, that it constituted no charge upon the fund sought 
to be condemned which should intervene between the complain- 
ants and an absolute appropriation of the fund to their benefit. 
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3. That the creditors, if any, should be brought in before the master 
in taking the account, as in case of a creditor's bill. 
4. That advantage might be taken on general demurrer of the want 
of proper parties. 

7. The omission of an indispensable party is an error for which a de- 
cree may be reversed, although the objection is taken for the first 
time in the Appellate Court. 

. Reasonable compensation will not be refused to exeeutors and ad- 
ministrators, except in cases of wilful default or gross negligence, by 
which Joss to the estate has been occasioned. 

9. When a testator directs his estate to be kept together for distribution 

at a future period, the executor, if his conduct entitles him to any 





rr 


compensation, has a right to insist upon annual compensation, under the 
act of 1841, (Clay’s Digest, 228 3 39,) instead of commissions on the 
amonnt of receipts and disbursements; and in ascertaining that 
compensation regard must be had “to the amount of labor perform- 
ed, the responsibility involved, and the value of the estate.” 

10. But for services performed previously to the passage of the act of 
1841, anexecutor’s compensation must be determined by the then 
existing law. 

11. The mere failure to make annual returns will not deprive an exec- 
utot of his right to compensation, when he has not been guilty of 
any gross neglect of duty. 


Error to the Chaneery Court of Greene. Tried before 
the Hon. W. W. Mason. 


Tue bill in this case was filed by the children of George 
Hayes, deceased, against William P. Gould, his executor, after 
lis removal from office. The bill charges the executor with 
waste, negligence, &c., and prays an account of the assets that 
have come to his hands. The bill was filed in May, 1845, and 
the exeeutor had previously filed his accounts and vouchers for 
final settlement in the Orphans’ Court. The will of the testa- 
tor directed that his debts should first be paid; that his executor 
should have power to dispose of all his lands lying out of this 
State ; that his children should receive a liberal education ; that 
his negroes should be divided among his three children, his eld- 
est son to receive his share on arriving at twenty-one, and the 
other shares to continue under the control and management of his 
executors until his two daughters should respectively arrive at 
that age. The fourteenth and fifteenth clauses of the will are 


as follows, viz: 
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*¢14. My plantations and hands are to be managed as they 
now are until my executors shall deem it expedient and propei 
‘to cause others to be opened.”’ 

**15. All the surplus proceeds, after the maintenance and sup- 
port of these plantations, together with all moneys arising 
trom the sale of lands, or accruing to the estate from any other 
sources, except what is already disposed of, shall be vested in 
the safest bank stock, which is to be 2 permanent fund, the in- 
terest or dividends to be equally divided among my three chil- 
dren.”’ 


Tuornton & Hate, for plaintiff in error: 

The assignments of error in this cause raise two questions. 
one in relation to the equities of the bill and the propriety of 
pronouncing a decree in favor of the complainants under the 
facts disclosed in the record, and the other in relation to the 
compensation of the executor. 

These complainants are not the proper parties to this bill, the 
object being to compel Gould, the out-going executor, to account 
for the funds of the estate in his hands as executor, and no de- 
cree could properly be rendered in their favor for such funds un- 
der the facts disclosed in the record. 

1. Because the estate was still owing a large amount of debts, 
and the assets of the estate were first bound for the payment of 
debts before the distributees can ask that any thing be set apart 
for them.—5 Ala. 14. 

2. Under the provisiens of their father’s will the estate is to 
be kept together under the charge of the executor, until Charles 
Hayes, one of the complainants, arrives at the age of twenty- 
one years, and that time has not yet arrived, and until that time 
does arrive, they are only entitled to a maintenance out of the 
profits ; and the court has no power to defeat the will of the tes- 
tator by decreeing to the distributees the very fund that he has 
<levoted to the payment of his debts, or directed his executor to 
invest. —8 Por. 296; 8 Ala. 464. 

It is true they have an ultimate interest in the proper applica- 
tion of whatever funds may be in his hands, for they are entitled 
at a future time to whatever may remain after the payment of 
the debts of the estate ; but that dees not authorize them to in- 
voke the aid of a court of chancery unless they can show collu- 
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sion 1 between Gould 2 an nd Le achinsin, the adm’ r. de bonis non, ot 
that by reason of the insolvency of Gould and his securities, (of 
which there is no .pretence, and it is not charged in the bill.) 
they are likely to sustain irreparable injury.—5 Ala. 523. 

We insist that Leachman is % necessary party to this bill. 
Now this is net the case simply of an administrator de bonis non 
succeeding an out-going administrator in chief, but Leachman, 
when appointed administrator de bonis non, with the will annex- 
ed, sueceeded to all the executorial rights and duties created by 
the will, (4 Ala. 683, and cases there cited,) and was bound to 
pay the debts of the testator left unpaid by his predecessor, and 
execute the other trusts of the will; and we have seen that 
whatever assets ef the ests ite derived from crops and other sour- 
ces were in the hands of Gould were devoted, by the provisions 
of the will of the testator, first to the payment of his debts; 

Leachman then had a clear right to these funds for the purpose 
of carrying out this trust under the will, and having the right, 
would not a covrt of equity afford hin or any creditor of the es: 
tate of Hayes the necessary remedy to obtain them? 

However this might be upon gencral principles of equity, the 
statutes of 1806 and 1821 expressly give the administrator de 
bonis non the action of account against the out-going representa- 
tive, when removed for any of the causes spec ‘ified in the statute. 
(Clay’s Dig. 221,§ \ and Gould was removed for one of the 
very causes specified in the act. These two statutes being upon 
the same subject matter, are to be construed in pare ntateria, and 
tueir effect, to the extent for which we contend, is recognized in 2 
Por. 588, and 6 Ala. 3!) 
count may be brought, a court of chancery hes naeenvallisilin. 
diction with the courts of law, and especially when actions of 
zecount are given by statute.—2 Marsh. 338; 1 J.J. Marsh. 
182; 5 Pet. 495; 9 Johns. 470. 

Then, as Leachman is entitled to the funds, and has a e’car 
remedy for obtaining them, he is surely the proper party to suc, 
and not permit the infants to recover from Gould a fund to which 
they are not entitled, and then Leachman or some creditor to file 
2 bill and recover the same fund from them in order to appropri- 
ate it to the payment of the debts of the estate, As provided by 


the will of the testator. Courts of chancery Jrate a multiplicity 


* and. in all cases where actiens of : 


£ asyite 
*4 Suits. 
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But there is another view of this case that shews the necessi- 
ty that Leachman should be a party to these proceedings for « 
settlement of Gould’s aceount. If upon the final settlement of 
the accounts it should tarn out that the estate was indebted ts 
tsould, he would be entitled to a deeree over for the amount due 
him.—1 Story Eq. § 522; 1 Wash. Va. R. 134. That decree 
ought not to go against the infants and subject the land that. has 
‘leseended, but against Leachman, for he has the personal prop- 
erty of the estate in his hands, which is first liable to pay the 
debts. 

But waiving the question of parties, we insist that under the 
facts disclosed in the record the bill should have been dismissed 
ut the hearing. 

A Court of Chancery, in the matter of the administration of 
estates, has a concurrent jurisdiction with the Orphans’ Court, 
and not an exclusive jurisdiction, and the rule is, that whichever 
of two concurrent jurisdictions first possesses itself of a cause, 
has a right to proceed and settle it.—9 Ala. 479 ; 4 Johns. Ch. 
R. 409; 7 Paige 68; 2 Stew. 15; 15 Ala. 269; 16 Mass. 
171; 1 Hawks 7&8. And there is no matter with whieh Gould 
was chargeable, as shown upon the hearing, which the Orphans’ 
Court was not competent to settle, (9 Por. 648; 2 ib. 328,) and 
under the act of 1839, he was chargeable with the vent of land 
as assets. —Clay’s Dig. 199. 

When the special matters charged in a bill giving a court of 
chancery jurisdiction are denied by the answer and fail upon the 
proof, the bill should be dismissed.—3 Lit. 378; 4 Bibb 184; 7 
Cranch, 69; Smedes’ Dig. 128, § 178. 

In this case all the special matters charged in the bill, such a= 
waste of the realty, conversion, embezzlement, or mal-adminis- 
tration of the personalty, are denied in the answer and not sus- 
tained by the proof. 

2. Whatever may have been the rule as to compensation in 
fngland or elsewhere, it is the settled law of this State that 
reasonable compensation is never refuscd, except in cases of 
wilful default, or gross negligence, whercby injury accrues to 
the estate.--10 Ala. 914. And the executor having kept the 
estate together under the provisions of the will of his testator, is 
entitled to a reasonable annual compensation for his labor, care 
and responsibility in the management of the estate, (Clay’s Dig. 
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228, § 39) and that it is imperative upon the court to give this 
specific annual compensation under a fair construction of the 
statute.—Ex parte Simonton, 9 Porter 383; 5 Johns. Ch. 113; 
17 Ala. 527, and cases there cited. 

But the commissions allowed are not sufficient in amount to 
compensate the executor even in the case of an ordinary admin- 
istration.—10 Ala. 966. The ordimary duties of an administra- 
tor are, tosell the property, collect the assets, pay the debts and 
distribute the estate; but here there are extraordinary dutics 
imposed by the will, and therefore additional compensation 
should have been allowed.—9 Ala. 900; 5 Monroe 65. Com- 
pensation for time and trouble shail be allowed.—5 Ala. 315; 
4% Por. 667. 

It should have been referred to the register and master to fix 
and allow a reasonable compensation, as the law has fixed no 
standard upon this subject.—1 Dev. & Bat. Eq. 491; 1 P. 
Wms. 142; 9 Ala. 900. 





Crark & CAMPBELL, contra : 

i. A court of chancery has concurrent jurisdiction with the 
Orphans’ Court to call executors and administrators to account. 
” Williams on Ex’rs. 1437, fed. of 1841;) 3 Dana 18; 2 J. J. 
Marsh. 198; 3 Bibb 456; 6 Ohio 429; 1 Har. & J. 151; 2 
Gill & v.14; 3 Munf. 83; Clay’s Dig. 226, § 29. 

And although the court of chancery, in an ordinary ad- 
iuinistration, might not be willing to encourage the exercise of 
this jurisdiction, still it has no power in the absence of a legisla- 
tive restriction to refuse, (1 Story Eq. Juris. § 542,) and this 
court has, under its former and present organization, from time 
to time recognized this jurisdiction.—Gayle v. Singleton, 1 Stew- 
art 566; Cherry v. Belcher, 5 S. & P. 183; Dobbs v. Cocker- 
ham, 2 Por. 328; Levens v. Butler & Wife, 8 ib. 380, 400; 
lement v. Adm’r. of Boggess, 13 Ala. 140; Scott v. Aber- 
crombie, 14 ib. 270; King & Ansley vy. Smith & Steele, 15 
ib, 264. 

And the circumstance that the removed executor had filed his 
accounts in the Orphans’ Court for an annual or even a final set- 
tlement, and a day set for that settlement, is not sufficient to 
oust the court of chancery of the exercise of its jurisdiction.— 
King & Ansley vy. Smith & Steele, 15 Ala. 264; Blakey’s 
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Adm/’r. v. Blakey’s Heirs, 9 ib. 394; Levens v. Butler & Wife. 
8 Por. 397-8-9; Cherry, &c. v. Belcher, 5 S. & P. 133, 

And this is more especially the case where infants are the leg- 
atees.—1 Story’s Equity Juris. § 600; 2 Williams on Ex’rs. 
1484, (ed. of 741.) 

But the bill is not only for an account of the administration of 
the assets of the testator in the payment of the debts, but for 
an account of the manner in which the trusts of the will have 
been executed. The most of the duties of the executor are in 
execution of express trusts. ‘The crop made the year of the 
death of the testator and the debts due to him at his death, are 
expressly set apart in the will for the payment of debtsy but 
the subsequent crops are not; they are directed to be invested 
in bank stock, and the dividends to be paid to the complainants. 
The will also provides how complainants shall be supported and 
educated, and out of what funds. ‘The complainants are there- 
fore the beneficiaries under the will, and the executor, Gould, 
their trustee, and as such, liable to account to them, and no eth- 
er, in a court of chancery, and no where else. As to the prof- 
its of the plantation, and how invested or applied, the Orphans’ 
Court had no jurisdiction. —2 Lomax on Ex’rs. 527; 2 Wil- 
liams on Exr’s. 1485, (ed. of °41;) 1 Story Eq. Juris. § 600; 
Portis y. Creagh’s Exr’s., 4 Porter 332; Levens v. Butler & 
Wife, 8 ib. 399; Harrison vs Harrison, § Ala. 478; Billings 
lea, &e. v. Harris, &c. Exr’s. 17 ib. 214. 

Besides this, the bill shows that although the executor had 
the control, under the will, of certain lands for the purpose ot 
carrying on the plantations, there were certain other farms cv 
plantations left entirely undisposed cf. ‘These lands vested in 
the complainants as the heirs at law of the testator, and wer 
rented out by the executor, and the account shows the sum of 
about $1400 actually reecived by him therefrom: ‘These lands 
not passing by the will; the rents belonged to the complainants. 
unless they were made assets by the act of 1839; (Clay’s Dig. 
199, § 36,) which we do not believe they were, and if they be- 
longed to complainants, the exeeutor, Gould, by taking control 
of said lands and receiving the rents, became a trustee for the 
complainants, and liable to account in chancery, and not in the 
Orphans’ Court, therefor. ‘These lands were not rented out at 
public ontery, as directed by the statute. Could the rents. 











Or 


JUNE TERM, 1851. 44 


Gould v. Tayes et al. 








therefore, become assets of the testator ?—1 Rice’s Eq. R. 198 ; 
Terry v. Ferguson, Adm’r., 8 Por. 500; Levens v. Butler & 
Wife, ib. 380; Smith’s Heirs vy. Smith’s Adm’r., 13 Ala. 329. 

The power under the will to sell any of the lands, if carried 
out, is the execution of a trust, and the executor could only be 
called to account as such trustee.—See the case of Conklin v. 
Egerton’s Adm’r., 2 Wend. 430. 

The title to the real and personal estate, on the death of the 
testator, vested in the complainants, and the enjoyment of the 
property could not be withheld from them even by the adminis- 
trator de bonis non.—Heirs of Capell v. McMillan,8 Por. 197. 

The complainants were the proper parties to exhibit the bill. 
—Clay’s Dig. 226, § 29. 'The administrator de bonis non had 
no interest, and the statute of 1806, (Clay’s Dig. 221, § 4,) did 
not alter the general rule, that no one should be made a party 
who has no interest.—Story’s Eq. Pl. § 231; Kerr, &e. vy. 
Watts, 6 Wheat. 550. And if the administrator de bonis non 
had exhibited the bill alone, or in conjunction with the complain- 
ants, it would have been demurrable. This bill was filed before 
the passage of the act of 4th February, 1846.—Session Acts 
1845-6, p. 13; King & Ansley v. Smith & Steele, 15 Ala. 264 ; 
Upchurch vy. Norsworthy, 12 ib. 533; Nolly v. Wilkins, Ad’m. 
de bonis non, 11 Ala. 872; Willis v. Willis’? Ad’m. 9 ib. 721; 
Moore v. Armstrong, 9 Por. 697; Bowie v. Minter, 2 Ala. 406 ; 
Swinks, Ad’m. y. Snodgrass, 17 ib. 653 ; Chamberlain v- Bates, 
2 Por. 550; Prosser y. Yerby’s Ex’r. 1 How. (Miss.) 93; 
Cheatham v. Bufort, 9 Leigh, 580. 

The statute of 1806 (Clay’s Dig. 221, § 4) did not enlarge 
the powers of an administrator de bonis non. The right of ac- 
tion is only for such goods and chattels as came to the possession 
of the former administrator. It did not extend to money, the 
proceeds of property properly administered upon. Such pro- 
eeeds are trust effects in the hands of the executor or adminis- 
trator who disposed of such property.—1 How.. (Miss.) 93; 
Clay’s Dig. 222, § 6. 

It was only by the act of 1843, that even in case of insolvent 
estates, the administrator: de bonis non could recover the pro- 
ceeds of effects administered on by a former administrator or ex- 
ecutor.—Chamberlain vy. Bates, 2 Por. 550. The act of 1846 
clearly shows that no decree could haye been rendered in the Or- 
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phans’ Court before the passage of that act, (Clay’s Dig. 304-5 
§ 42 et seq.,) showing that the decree rendered by the Orphans’ 
Court must be in the names of the respective distributees.—Nol- 
ly v. Wilkins, Adm’r. &c., 11 Ala. 872. 

Independent of the statute, the administrator de bonis non 
could have maintained an action against his predecessor for any 
of the goods and chattels of the testator which remained in spe- 
cie unconverted, and the complainants could not have been 
parties thereto. The statute is therefore but declaratory of the 
existing law. | 

The existence of debts would not authorize a suit by the ad- 
ministrator de bonis non. The court, if necessary, would ad- 
minister the assets for creditors.—Gillespie v. Alexander, °} 
Russell 130; 3 Cond. Eng. Ch. R. 826; Thompson vy. Brown, 
4 J.C. R. 619; 2 Iredell’s Eq. R. 489. 

The court can apply the funds to the payment of debts if 
needed therefor, and this application is to be made on petiticn - 
of the ereditors.—Gillespie v. Alexander, 3 Russell 130. Tho 
removed executor has nothing to do with its application, if he 
has delivered over the unadministered effects to his successor. 

The case made by the bill and proofs shows that the court of 
chancery had jurisdiction, and that it had power to render the 
decree in favor of the complainants. 

2. As to compensation. It is a rule in equity that a trustee 
is never permitted to make any profit to himself in any of the 
concerns of the trust.—Brown v. Rickets, 4 J. C. R. 305. On 
the otber hand he is not liable for any loss which occurs in the 
discharge of his duties, unless he has been guilty of negligence. 
malversation or fraud.—1 Story’s Eq. Juris. §465. It is the 
duty of a trustee todo all acts which are necessary and proper 
for the execution of the trust he has undertaken.—Harrison, 
&e. v. Mock, &c. 10 Ala. 193; 2 Story’s Equity Juris. 126%. 

But when he proves himself faithless and neglectful, he is not 
entitled to any compensation.—Story on Agency, § 331-2. 

It was one of his duties as a trustee to render accounts annu- 
ally. ‘These accounts are not intended for his own benefit, but 
for the benefit of the cestuis que trust. He, however, never ren- 
dered any until after he was removed from the trust, and then 
in such a confused state that no opinion could be formed of the 
profits of any one year.—Clay’s Dig. 198, 267, 582; Wright 
v. Wright, 2 McCord’s Chan. R. 195, 
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‘Compensation is allowed to a trustee for time and trouble in 
the performance of all acts which are necessary and proper for 
the due execution of the trust.—10 Ala. 198. Is there any of 
that management which a prudent man would execise in regard 
to his own estate? ‘This isthe test. 

But in addition to this the complainants were taxed with all 
the costs of this suit, when they were the successful party and 
ought to have had their costs, or at most each party ought to 
have paid their own costs; because, if on the part of the com- 
plainants some of their charges in the bill were not sustained, 
the defendant himself, when he came before the master, abandon- 
ed nearly $3000 that he had previously claimed as entitled to 
retain of annual salaries.—Dan. Ch. Pr. 1520, (note 1;) Hop- 
kins’ Ch. R. 344; 2 J. J. Marsh. 4443 Cullingsworth v. Loyd, 
2 Beav. 394; 17 Eng. Ch. R.; Spencer v. Spencer, 11 Paige, 
299; U.S. Dig. for 48, p. 150, § 716. 

But it is contended that by the act of 1841, (Clay’s Digest, 
228, § 39,) that where, by the directions of the will of the tes- 
tator, an estate is kept together, thet it becomes imperative upon 
the Judge of the County Court to make an annual allowance to the 
executor for his attention and services. The general rule of con- 
struction is, no doubt, as laid down in Tarver v. Commissioners’ 
Court of Tallapoosa, (17 Ala. 531-2,) that where the words ‘‘ it 
shall be lawful’ are used in the statute, they are peremptory, 
where the public or an individual has a right de jure that the 
powers conferred by the act should be exercised.—9 Por. 392 ; 
Pacon’s Ab. 239; 5 J. C. R. 112; 1 Pet. 64. But none of the 
vases cited, or which could be cited, enables us to say that a dis- 
eretion was not intended by the Legislature to be exercised by 
the judge of the County Court. ‘The statute is not that the 
judge shall -allow an annual compensation in lieu of commissions, 
but only-that if disposed se to do, he shall have full power to 
that effect. 

The amount and form of the allowance te the executer was 
clearly one of discretion.—Phillips, Adm’r. v. Thompson & 
Wife, 9 Por. 664; Harris v. Martin, 9 Ala. 895; Magee v. 
Cowperthwaite, 10 Ala. 966. 

An appellate court will wot ordinarily revise a decision as to 
the quantum of allowance. Such is the rule on appeals in Ad- 
miralty in cases of salvage.—1 Gallison, 133; 10 Peters 108. 
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And courts of chancery and courts of appeal from their decis 
jons are governed by the same principle.—2 Dev. & Bat. Eq 
R. 400; Peyton v. Smith, ib. 325, 348; Brewer v. Vanarsdale. 
6 Dana 204; Bennett’s Ch. P. 100, 147-8. 

If, upon a review of the whole case, this court should be of 
opinion that the plaintiff in error ought to have had an annua’ 
salary, instead ef commissions on the money, still if the eom- 
missions allowed were equal to what the court believes the annu- 
al salaries ought to amount to, it will not reverse. 





CHILTON, J.—This is asuit by the children of George 
Hayes, deceased, calling upon Gould, the late executor of their 
father’s will, to account for the real and personal estate which 
came to his hands or under his control, and charging him with 
zross negligence in its management, as well as multipliedacts of 
malfeasance and waste in regard to it. 

‘The case has been elaborately and very ably argued by tl. 
counsel on both sides, and we proceed briefly to anneunce ow 
conelusions, attained after a careful examination of the wnusual- 
lv large record.. Although very-‘many points have been argued. 
yet we think they are collateral to three leading inquiries, tv 
which we propose confining what we have to say. ‘These are, 
first, does the bill contain allegations sufficient to make this a 
case proper for equitable relief? second: conceding that it 
does, is the proof of those allegations sufficient to justify a de- 
cree? and third, whether, if the exccutor is entitled to any com- 
pensation, he should have an annual allowance made to him, in- 
stead of commissions upon the amounts collected and disbursed 
by him. 

1. And first, as to the case made by the bill. I is objected 
that the jurisdiction of the chancery court cannot be maintained.. 
hecause the Orphans’ Court, having concurrent jurisdiction, ani 
heing in possession of the cause when this bill was filed, had the. 
right to retain and proceed with said cause to a final settlement. 
‘the law is too well settled to be questioned, that where two court= 
have coneurrent jurisdiction, that which first takes cognizance of 
the cause has the right to retain it to the exclusion of the other. 
—4 Burns Ecc. L.. 266; Harrison v.. Harrison et al. 9 Al:. 
479; Stearns v. Stearns, 16 Mass. 171 ;, Flournoy’s Ex’r. v.. 
Holeomb, 2 Mun. R.. 34;. King & Ansley v.. Smith & Steele, 














JUNE ’ TERM, 1851. 44> 


Gonld v. Hayes et al. 











15 Ala. 269, and cases cited; Nelson & Hatch y.. Dunn et al. 
th. 514; 9 Wheat. 532. But we do not think this well settled 
principle applies to the case before us. Without stopping to in- 
quire whether the Orphans’ Court had obtained such jurisdic- 
tion in this case as would, in cases where the jurisdiction of both: 
courts was entirely concurrent, prevent the Chancery Court 
from interfering, we think that it is very clear that there are 
executory trusts created by the will of George Hayes which de- 
volved upon the executor, and which the Orphans’ Court had no 
power to enforce. Such, for example, as the investment of the 
proceeds of certain crops to be raised in bank stock, and the 
payment of the dividends to the complainants, the designation of 
a fund for the support and education of the complainants under 
the direction of the executor, the outfit for the daughters under 
the 11th section of the will, the sale of lands lying without this 
State, and the like. ‘To take an account growing out of the ex- 
ecution of these express trusts, or the enforcement of their exe- 
cution, if not of exclusive equitable cognizance, certainly justi- 
fied a resort to a court of equity as being the only tribunal 
which could afford adequate relief. So that we are of opinion, 
that even had a settlement between the executor and the estate 
been pending at the time this bill was filed, it would have been 
entirely competent for the Chancery Court to take eognizance of 
the cause and to arrest the further action of the Orphans’ Court 
in regard to it. The complicated and numerous matters of ac- 
count, connecting themselves either immediately or re motely 
with these express trusts, very clearly show, we think, that the 
Court of Chancery alone cc suld have furnished adequate relief. 
After the passage of the statute in England requiring the spir- 
itual courts to make distribution, it was insisted that distribution 
ought to be made in that court, but in answer to the objection 
Lord Keeper King, as early as 1682, said that ‘the spiritual 
court had but a lame jurisdiction, and there being no negative 
words in the act of Parliament, he thought a bill for distribution: 
very proper in this (chancery) court. "Matthews v. Newby,. 1 
Vern. 133. Judge Story says, “fora great length of time th» 
usual resort has been. to the Court of Chancery: to settle the ad- 
ministration of estates ; so that, practically speaking, in cases 
of any complication or difficulty, it has acquired almost exclu-. 
sive jurisdiction.”’ ‘There are many cases where it is impossible. 
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for any other court to administer full and satisfactory relief he 

tween all parties in interest.’’—1 Story’s Eq. Juris. § 543. ‘The 
remedy in the Orphans’ Court being cheaper and more expedi- 
tious than that afforded in Chancery, this court, at an early day, 
doubtless more as a matter of sound policy than of strict legal 
requirement, was inclined to confine heirs, distributees, &c., of 
deceased persons’ estates, to the Orphans’ Court, in cases where 
the powers ef that court were adequate to administer full relict. 
—Gayle v. Singleton, 1 Stew. 572. But we apprehend the ruic 
is undeniable, that the rightful jurisdiction originally. exercised 
by courts of equity, is not impaired by legislative enact- 
ment conferring a similar jurisdiction upon any other court, 
unless there be prohibitory or restrictive words used, denying th: 
exercise or continuance of such jurisdiction to the courts of chan- 
eery.—Story’s Eq. Juris. § 80; Dement v. Boggess, 13 Ala. 
148. And this court has repeatedly sanctioned the exercise of 
such jurisdiction on the part of the Chancery Courts.—Single- 
ton & Gayle, supra; Cherry v. Belcher, 5 Stew. & Por. 135; 
Dobbs et al. v. Distributees of Cockerham, 2 Por. 328; Lev- 
ens v. Butler & Wife, 8 ib. 300; Blakey’s Adm’r. v. Blakey’s 
Heirs, 9 Ala. 394; Scott v. Abercrombie, 14 ib. 270; King & 
Ansley v. Smith & Steele, 15 ib. 264; Horton, Adm’r. v. Mose- 
ley, 17 ib. 794; Pearson et al. v. Darrington, 18 ib. 348. 

But it is further strenuously insisted, that the administrator 
with the will annexed, and not the distributees, should be enti- 
tled to call upon the executor to account, and that the several 
statutes of 1806, 1821 and 1846 must all be construed in pari 
materia, as constituting but one body of statutory laws upou 
this subject, and that these statutes clearly recognize the right 
ef Leachman, the administrator de bonis non with the will an- 
nexedl, to the assets belonging to the estate in the hands of the 
executor, and to an account for the waste commitied, or the ef- 
fects misapplied by him. 

It must be borne in anind that this bill was filed before the 
statute of 1846 was passed, and the case must be decided with- 
out regard to that statute; for I take it to be the law, that al~ 
though the act at the time of the trial authorized the adminis- 
érator de bonis non to maintain a bill against the administrator 
in chief, it does not relate back so as to destroy the complain- 
nts’ action if well brought. It is a maxim as old as the law, 
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that “‘ nova constitutio futuris formam imponere debet, et non 
preteritis.”>—Bract. Lib. 4, fol. 228; 2 Inst. 292; Bacon's 
Abr. Tit. Statute, C. In general, the law as it existed at the 
time the action was commenced must decide the rights of the 
parties, unless the Legislature express a clear intention to vary 
the relation of the parties.—Hitchcock v. Way, 6 Adol. & Ellis 
43; S.C. 33 E.C. L. R. 253, and cases there cited. And 
this rule applies as well to remedial as to other statutes.—Per 
Story J., Prince v. U. States, 2 Gal. C. G. 208. A retrospec- 
tive statute in respect either tocontracts or property would vio- 
late every sound principle, and partakes in its character of the 
mischiefs of an ex post facto law.—2 Dwar. Stat. 677, 680-81 ; 
Paddon v. Bartlett, 8 Adel. & Ellis, 884; 30 Eng. C. L. R. 
258. The rights of the parties, whatever those rights were, 
attached before the act of 1846 was passed, and as it contains 
no express words giving it a retrospective operation, the court 
would violate not only sound principle, but multiplied precedents, 
were we to construe it so as to defeat the action rightfully com- 
menced.—Sce Latless v. Holmes, 4 T. R. 660; More etal. v. 
Phillips, 12 Me. & Wels. 586; Unwin v. St. Quintin, 11 ib. 286. 

The act of 1846 out of the way, what is the correct construc- 
tion of the previous acts conferring upon the administrator de bo- 
nis non certain remedies against the first administrator or exe- 
eutor! We think that construction has been very clearly set- 
tled by several adjudications of this court; adjudications which 
we are unwilling to disturb, even though we should doubt their 
correctness, as no hardship or inconvenience can result from ad- 
hering to them. We should onthe other hand impose a hard- 
ship upon suitors to require them to conform to the law which 
we unsettle or render doubtful by our decisions. Hence it is 
that courts are usually governed by precedents, which establish 
rules governing the practice, or settling the construction of stat- 
utes or questions respecting real estate.—2 Dwarr. Stat. 785 ; 
Doe ex d. v. Allen, 8 T. R. 504; Broom’s Maxims, 65 and 
cases cited. 

Let us then turn to some of the previous decisions of this 
court, and see whether the settled construction of these statutes 
is not adverse to that insisted on for the plaintiff in error.—In 
Chamberlain v. Bates, 2 Port. R. 550, it was held that the au- 
thority of an administrator de Sonis non extends only to such of 
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the personalty of his intestate as remains in specic, unaltered 
or unconverted by his predecessor, and so far only can he be 
regarded as a trustee for distributees and creditors ; that tlie 
commission or letters of an administrator de bonis non, as his 
name imports, extends only to the unadministered assets ; and 
that he could maintain no action against the former executor or 
administrator, either at law or in equity, for assets wasted or 
converted by him, but such suit must be brought by creditors, 
legatees or distributees. In this case the former administrator 
had died, and the administrator de bonis non brought assumpsit 
against the representative of such former administrator, to reco- 
ver a sum of money alleged to have been received by him, and 
never accounted for or paid over. The action was disallowed. 
The Chief Justice, in delivering the opinion, however, said, that 
‘* if administration be granted to an improper person, or by an 
improper court, and afterwards revoked, the subsequent admin- 
istrator properly appointed has a general commission of the ad- 
ministration, and is thereby entitled to call the displaced admin- 
istrator to account,as in the case of an administrator de son 
tort.”’ In the case of the Judge of the County Court of Ben- 
ton v. Price et al. 5 Ala. R. 36, the act of 1806 is referred to, 
and the court say “ the act only applies where letters of admin- 
istration have been revoked for any of the causes mentioned in 
it,” and that even in such case, it may be questionable, whether 
an action can be maintained where the assets have been wasted or 
converted.—In Moore et al. v. Armstrong, 9 Port. R. 697, the 
administrator in chief became a non-resident, and the bill was 
filed against him by the distributee ; the administrator died, and 
the bill was amended, making the administrator de bonis. non a 
co-plaintiff with the distributee; a demurrer for this misjoinder 
was held to have been properly sustained. 

In Willis v. Willis, 9 Ala. R.721, the Orphans’ Court pro- 
ceeded to render a decree and award execution in favor of the 
acininistrator de bonis non against the former administrator, 
whose letters of administration had been revoked for a failure to 
renew his bond. ‘The eourt eite the previous cases of Chamber- 
lain v. Bates, and Judge Benton County Court v.. Price, supra, 
and hold the decree erroneous, at least so far as the award of 
execution is concerned.. 

In Nolly v. Wilkins, 11 Ala. R. 872, the administrator with 
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the will annexed was cited to give additional security. He 
came in; filed his accounts and vouchers for settlement, and re- 
signed his trust. A s¢ttlement was ordered, and Wilkins was 
appointed administrator de bonis non, in whose favor a decree 
was afterwards rendered, and exceution awarded for the asscts 
in the hands of the former administrator. It was held that such 
administrator could only recover from his predecessor, whethe: 
he has resigned or been removed from his office, the assets which 
remain in his hands in specie tnconverted, and that a settle- 
ment could only be made between him and _ the distributees or 
legatees of the estate. ‘This, of course, was confined to cases 
where the estate was solvent; for where the estate proved insol- 
vent, the act of 1843 confers upon the administrator de bonis 
non the right to suc tlie former administrator, either in the Or- 
phans’ Court, or any other court of law or equity, to recover 
the assets belonging to the estate. 

In King and Ansley, administrators, v. Smith and Steele, 15 
Ala. R. 264, the plaintiffs as administrator de bonis non with 
the will annexed of Jeremiah Smith, deceased, filed their bill in 
equity against Smith, the former administrator, who had been 
removed, and his security on his bond, for an account of the as- 
sets of the estate, which the former administrator had received 
and failed to account for. &e. We held that prior to the act of 
1846, a Court of Chancery would not entertain a bill filed by 
the administrator de bonis non against a former executor or ad- 
ministrator in chief of the same estate, for an account of the as- 
sets that had been wasted, embezzled or misapplied by him. 
True, this vase might well have turned exclusively, as it did 
mainly, upon another point, namely, that the former executor 
had come to a full and final settlement with the Orphans’ Court, 
which had jurisdiction, and which we held concluded the parties 
in equity, no grounds for impeaching the decree being averred 
in the bill. Nevertheless, the other point was expressly decid- 
ed, and, as will appear by the preVious cases, was sustained by 
their authority. 

It is very manifest from an examination of these cases, that this 
court has not been disposed to extend the provisions of the 40th 
section of the act of 1806, but by a strict construction of its provi- 
sions, to confine its operation to cases where the letters of adminis- 
tration have been revoked, because they were granted upon insuffi- 
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cient security, and the administrator has failed to give sufficient 
security upon being required to do so by the Orphans’ Court, or 
when it should appear upon examination, that the administra - 
tor had embezzled, wasted or misapplied the decedent’s estate. 
The fourteenth section of the act of 1821 authorizes the court 
to require of the executor, administrator, or guardian, further 
security, upon complaint being made by any of those who have 
gone on his bond, or when it is made to appear that there are 
sufficient grounds for believing that he is about to waste, em- 
bezzle or misapply, or remove from the State, the property com- 
mitted to his charge, or on proof of gross neglect, &c., or that 
his securities have become insufficient, as well as for the causes 
heretofore specified. ‘This section fails to provide what the 
court shall do on the failure of the administrator or executor te 
vive the additional security which is required, nor does it con- 
ter any authority upon the court to remove such delinquent ad- 
ministrator ; but by the fifth section of the same act, (Laws of 
Alabama by ‘Toulmin, 193,) the judge of the County Court is 
empowered to repeal letters testamentary, and of administration. 
to appoint and displace guardians, &c., and to make all neces- 
sary orders for the issuing process and other purposes within 
his jurisdiction, according to such regulations as are or may be 
established by law in such cases; so that we apprehend the ar- 
zament of the counsel for the plaintiff in error, that the four- 
teenth section would be utterly powerless, unless, for its enforce- 
ment, it may borrow the consequences attached as the penalty 
by the fortieth section of the act of 1806, fails, since this act 
justified the court in displacing the executor or administrator. 
But without consuming further time on this point, we feel quite 
sure that the construction placed by this court, in the ¢ases pre- 
viously cited, is opposed to that contended for by the counsel for 
the plaintiff in error, and shows that this suit may well be main- 
tained in the name of the distributees. ‘The court has refused 
to indulge a doubtful construction in favor of enlarging the pow- 
ers of an administrator de bonis non, from considerations of po- 
licy. ‘There would usually be delay, and cases might readily 
be imagined where there would be great hardship and injustice 
done to legatees, distributees and creditors, by continuous remo- 
vals and appointments of successors, if the creditor or the dis- 
tributees or legatees should be compelled to wait the tardy pro- 
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cess of a suit between the out-going administrator and his suc- 
eessor, and perhaps again between the latter and his successor, 
until, to say nothing of the hazard of total less consequent upon 
these changes, the funds would be greatly lessened by costs and 
commissions as it swept along the tide of litigation —Chamber- 
lain, adm’r. v. Bates, adm’r. 2 Port. R. 559; Coleman v. 
McMurdo, 5 Rand. R. 51. We think the statutes furnish ne 
objection to the maintenance of the action directly by the com- 
plainants to this bill. 

But it is contended for the plaintiff in error, that the will in 
this case creates continuous trusts, which devolve upon the suc- 
cessor, and that according to its provisions, the eomplainants 
ure entitled to no decree other than to provide for the security 
of the assets, which are not shown to be in any danger, and that 
therefore, the bill was prematurely exhibited. The demand 
against the executor, which these complainants assert, and the 
decree itself, is for moneys which they insist he should pay. If 
this fund, or any portion of it, is needed to pay the debts due 
from the estate, it is clearly competent for the Chancery Court 
tv call the creditors before it, and to make this disposition of it. 
iy the fifteenth clause in the will, all the surplus proceeds, af- 
ter the maintenance and support of the plantations, which the 
testator desires should be kept up, together with all moneys 
arising from the sale of lands, or accruing to the estate from any 
other sources, except as is otherwise provided in the will, are re- 
«uired to be invested in the safest bank stock, which is to be a 
permanent fund, the interest or dividend to be equally divided 
umongst the testator’s three children. It is the duty of the 
court, ag far as can be done, to effectuate the intention of the 
testator, by carrying into execution the provisions of his will. 
‘The farms then must be kept up, and the proceeds, as well as 
the funds derived from .other sources, except such as may be 
required to carry out the previous provisions of the will, must 
he invested as required, if the same can be profitably done. 
Hut the paramount duty of the executor was, and of the admin- 
istrator with the will annexed now is, to pay the debts, and un- 
til they are paid, the heirs or distributees are entitled to no 
portion of the estate-—Thrash v. Sumwalt, 5 Ala. R. 14. It 
may be, for aught that we can judicially know, that after the 
debts are paid, the exigencies of the estate which is to be kept 
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vogether until the period designated in the will, may require thi 
expenditure of a portion of these funds. If so, it is very clea 
that the administrator with the will annexed should be allowed 
to appropriate them in that way. So we conclude, that in so 
far as the discharge of the duties devolved upon the adminis 

istrator de bonis non by the will requires the appropriation of 
all or any portion of the money here decreed, to that extent 
should the funds have been decreed in furtherance of suci 
objects. But how could the debts be paid, or the interest of 
the estate,as respects the duties devolved upon the adminis- 
trator with the will annexed, be protected and forwarded in the 
absence of the creditors, and of such administrator? None oi 
them were made parties, or brought before the court, or the 
master, in any way. ‘The decree therefore, which gives the fund 
to the complainants absolutely, without regard to the demands 
existing against the estate which remain unsettled, without re- 
gard to the necessities of the estate, growing out of the duties 
devolved by the will upon the personal representatives, is erro- 
neous. Ordinarily, where the distributees file a bill for an ac- 
count against an out-going administrator, it may not be neces- 
sary to make the administrator de bonis non a party. —Draughan 
y. French, adm’r. 4 Port. R. 352. But the will in the case be- 
fore us gives the administrator the funds, if necessary to tle 
maintenance and support of the plantations, while it confers upon 
the complainants the right to demand the means necessary for their 
maintenance and education; and the payment of the interest or 
tlividends, which will accrue from an investment of the surplus 
means to be derived from the estate. ‘There can be no surplus 
until the debts are paid, and until the fact is ascertained, that 
the condition of the plantations is such as to require no appro- 
priation to be made for their support and maintenance. It then 
follows, that in taking an account so as to distribute this fund, 
the administrator de bonis non should be made a party defen- 
dant, and the bill should show that no claim of his was set up, 
or, if setup, that the same constituted no charge upon this fun, 
which should intervene between them, and an absolute appro- 
priation of the money to them, or for their benefit as contemp!:t- 
ed by the will. As to the creditors, they may (as we have he- 
fore said,) be brought in before the master, as in case of a credi- 
tor’s bill. We think the complainants, in regard to the fund re- 
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“covered, occupy substantially the relation of residuary legatees, 
being only entitled to the appropriation for their benefit of the 
surplus or residuum, after satisfying the previous charges upon 
the fund. In such cases, it is well settled that all other per- 
sons interested in the distribution must be made parties, so that 
only one account may be taken.—Atwood v. Hawkins, Finch, 
113; West v. Randall, 2 Mason’s C. C. R. 181; Sherrit v. Birch, 
3 Bro. C. C. 229; Parsons v. Neville, ib. 365; Julian v. Reyn- 
olds, 8 Ala. R. 680; Edwards on Parties, 138; Peacock v. 
Monk, 1 Ves. Sr. 127; Cockburn v. Thompson, 16 Ves. Jr. 
321; Pritchard y. Hicks, 1-Paige’s C. R. 270. At allevents, 
the bill should be so framed, as that the interest of all parties 
might be protected, and the trusts created by the will properly 
enforced according to the intention of the testator.+-Story’s Eq. 
Plead. §§ 104-105, and notes, (4th Ed.) 

We are further of opinion, that this defect in the frame of the 
bill might be taken advantage of on general ‘demurrer ; for it is 
impossible for the court to say what amount will remain after 
the debts are paid, and the amounts necessary (if any) to main- 
tain the plantations, until an account is taken of these matters, 
ard no account was or could be taken of them under the bill as 
at present framed, the parties interested therein not being be- 
fore the court by any of the modes allowed by the practice.—1 
Stew. & Port. 317; 2 Stew. 280. The omission of an indispensa- 
ble party is an error for which a decree may be reversed on 
error, though the objection be made for the first time in the ap- 
pellate court.—18 Ala. R. 576. The demurrer therefore should 
have been sustained, and leave given the party to amend, so as 
to bring the proper parties before the court, as the practice in 
each cases is not to dismiss for want of proper parties, but to let 
the case stand over for an amendment or supplement to the bill, 
as the case may require.—Rugely et al. v. Robinson, 10 Ala. 
R. 703; Batre v. Auge, 5 Ala. R. 179; Toulmin v. Hamil- 
ton, 7 ib. 369; Alderson vy. Harris, et al. 12 ib. 580. 

Having disposed of the question of parties, let us considér the 
next proposition; whether hog mi by the record justifies 
the interposition of the Chancery Court; so as to withdraw it 
from the Orphans’ Court, which had ordered initiatory pro- 
ceedings for the final settlement of Gould’s executorship. 

Without in this place going into a critical examination of the 
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numerous allegations of the bill charging both non-feasance and 
malfeasance,, not only in regard to the executorial duties proper, . 
but also with respect to the several trusts devolved upon the 
executor by the will, and without stopping to ascertain how far 
the proof sustains all or any of them, we feel quite sure that the 
whole case presented by the record is one in which the Court of 
Chancery is alone competent to afford full relief. This is mani- 
fest from an examination of the will, and the account which was 
filed by the plaintiff in errer in the Orphans’ Court, and which, 
he insists, exhibits the true condition of. the monetary affairs of 
the estate. The account, aside from the various matters of ex- 
planation which the answer discovers, is certainly unsatisfacto- 
ry. Itfurnishes no definite idea of the manner in which the 
estate has been managed, or of the assets remaining on hand. 
It sets forth the receipt by the administrator of $63,124, and 
although but a comparatively small amount of debts due from 
the estate at the time of the testator’s death appears to have 
been paid, still the account brings the estate in debt to the exe- 
cutor in the sum of $3,957, the main bulk of the sums re- 
esved having been disbursed in the payment of expenses at- 
tending the prosecution and defence of law suits, the defraying 
the expenses of the farms in the matter of overseer’s wages, 
physicians’ bills, provisions &c., and still leaving a considerable 
sum due of debts, which he had contracted, and which remained 
unpaid when he was removed from. office. Besides, a portion of ° 
the sums collected for rents accrued upon lands not disposed of ° 
by the will, and these descended to the complainants who are the 
heirs at law of the testator. It is not shown that these lands 
were rented to the highest bidder at public out-cry, as required 
by the statute of 1839, (Clay’s Dig..199, § 36,) and if the exe- 
cutor rented them out otherwise than authorized by law, his act 
was unauthorized, and he would hold the proceeds in trust for 
the complainants.—Martin, ex’r,. v. Williams, 18 Ala. R. 190.. 
'l'o obtain a full discovery, and as indispensable to a correct and 
satisfactory settlement of this complicated. account, we do not 
entertain a doubt, but that the complainants might properly re- 
sort to the Chancery Court, especially as they had the right to 
have an account of the manner in which he had discharged tlie 
duties imposed by the will as express trusts, and which, we have 
before shown, were so intimately blended with his exccutorial 
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duties as to require an account of each to be taken, in order pro- 
perly to settle either. ‘The surplus only is to be invested in 
bank stock, and to arrive at this surplus involves an inquiry as 
to the execution of the trusts created by the will, as well those 
within, as those without the jurisdiction of the Orphans’ Court. 

In addition, however, to all this, the account exhibited by the 
executor claims, as a compensation for his services, the sum of 
.ten thousand five hundred dollars. As compensation to trus- 
tees is allowed as a reward for the faithful execution of the 
trusts confided to them, it was due to the court, which must ad- 
measure the compensation, and to the parties, that the history 
of the executor’s proceedings should be fully made known. The 
court could then determine whether it was called upon to com- 
pensate intelligence, integrity, industry, vigilance and enligh- 
tened activity on the part of the executor in the discharge of his 
duties, or whether he had not forfeited all claims to compensa- 
tion by his wilful neglect and gross negligence, which have resulted 
in damage to the estate he represented. —d Sere! s R. 416-417. 
For the reasons above stated, we conclude, that although the 
complainants may have failed to sustain by proof the allegations 
of waste and mismanagement charged, still, enough does appear 
unquestionably to justify the interposition of the Chancery 
Court. 

We come now to consider the last proposition, as to the com- 
pensation to be decreed to the executor. We do not think that 
the proof furnishes any evidence that he acted in bad faith, or 
that he has been guilty of wilful default, or such gross negli- 
gence as should deprive him of compensation. ‘The rule upon 
this subjeet with us, as asserted in Powell et al. v. Powell, 10 
Ala. R. 914, and recognized as correct in a number of cases, is 
not to refuse to executors or administraters reasonable compen- 
sation, except in cases of wilful default or gross negligence, by 
which loss to the estate has been the consequence. 

It is the anxious desire of Courts of Chancery to protect trus- 
tees from harm, who act in good faith, and not to subject their 
conduct to the application of such harsh and rigid rules as to 
deter all prudent men from assuming fiduciary duties and re- 
lations. ‘Fhe court must also look to ‘the number and nature of 
the duties to be performed, and while it will exact the exercise 
of that care, diligence and forethought in the discharge of those 
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duties which a prudent man would bestow upon his own busi- 
ness of a similar character, it will not be astute to hunt out and 
seize upon every slight departure from the strict line of discre- 
tion and good management. Nor should it look merely at the 
result, whieh may be unfavorable to the interest of those concern- 
ed, and conclude from thence, that the trustee has been guilty of 
gross negligence or mismanagement, since it often happens that 
the best laid schemes fail of success. Such is the imperfection 
of our nature, and the vicissitudes to which we are exposed, that 
even the most wary, discreet and prudent are not exempt from 
misfortunes and failures. 

In the case before us, the result of the executor’s management 
was certainly unfortunate to the interest of the estate. Much 
the larger portion of what has been received by him has been 
expended; as we have said, in cost consequent upon fruitless liti- 
gation, upon overseers; in bills to physicians and other expenses; 
but when we take into account the number of the duties devolv- 
ed upon the executor, the size of the estate, consisting of many 
slaves and several plantations with stock of different kinds, as also 
of a large quantity of lands, some of which were occupied by ir- 
responsible tenants, the enlarged discretion with which the tes- 
tator invests his executor by his will, the disposition to insubor- 
dination which seemed to prevail among the slaves, and the diver- 
sified interests which required to be guarded, it is not to be expected 
that the executor should be able to conduct its affairs without in- 
curring considerable expense, and without sometimes mistaking its 
interest: The farms appear to have been managed at least or- 
dinarily well: The litigation, we think, was such as the execu- 
tor, influenced solely by a desire to advance the interest and 
protect the rights of the complainants, might well have engaged 
in, and the poifits in the main case of such difficulty as to re- 
quire the retainer of ertinent counsel for their discussion, and 
who, of course, were entitled to reasonable compensation for their 
services. 

Many minor objections to the conduct of the executor, as fur- 
nishing evidence of neglect and malversation, were taken by the 
counsel for the defendants in error, and were discussed with 
much zeal and ability; but without extending this opinion to too 
great a length by noticing each separately, we deem it sufficient 
to s1y, that we have examined them, and are unable to bring 
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our minds to the conclusion, in view of all the circumstances and 
explanations afforded by the answer and proof, that the executor 
was guilty of wilful default or gross negligence in the discharge 
of his duties, so as to justify the court in denying to him all 
compensation. 

In allowing compensation, we think the court should have been 
governed by the act of 1841, (Clay’s Dig. 228, §.39,) which 
fully empowers the court, in cases where estates are required to 
be kept together for distribution at a future day by the will of 
the testator, to allow to the executor for his attention and servi- 
ces, in lieu of commissions, such annual compensation as shall be 
reasonable, ‘‘ having regard to the amount of labor performed, 
the responsibility involved, and the value of the estate.”’ 

Under the law as it previously existed, the executor or admin- 
istrator was allowed commissions upon his receipts and dis- 
bursements. However just this may be as respects the admin- 
istration of estates in the ordinary course of proceeding, it will 
readily strike every one that cases may occur,-where such 2 
criterion for compensation would be wholly inadequate. There 
may be large estates required to be kept together for the main- 
tenance of families, and the raising of slaves,-stock, &c., in the 
atlministration of which but a: very inconsiderable amount of 
money would be received or disbursed, yet the whole time and 
attention of the representative might be required in their man- 
agement for many years. ‘To provide a remedy in such eases, 
and to prescribe the manner in which the court should arrive at 
a reasonable compensation, was the design of the section of the 
act which we have quoted.- He is not only to be compensated 
for the actual amount of labor performed,-but regard is also to 
be had to the responsibility incurred, and the value of the estate. 
It is our opinion, that in cases coming within the purview of this 
act, the court, if it allows compensation at: all, should estimate 
it according to the requisitions contained in it, and should not 
limit the party to commissions upon the receipts and disburse- 
ments. 

It may be true, as contended for by the defendants in error, 
that in this case the Chancellor has allowed the executor, as 
commissions,-a greater compensation than under all the cireum- 
stances of this case he would be entitled to according to the 
provisions of the statute.. We express no opinion as to the 
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amount he should receive, but leave this to be ascertained upon 
a future reference to the master. All we decide is, that the exe- 
cutor, being entitled to compensation, had the right to insist upon 
its allowance according to the principles which the statute em- 
bodies as governing the compensation, for his attention and ser- 
vices, namely, “* having regard to the amount of labor perform- 
ed, the responsibility involved, and the value of the estate.’ 
These data have been disregarded in the decree before us, and the 
question of compensation should be again referred to the regis- 
ter, with instructions to ascertain what is reasonable, estimat- 
ing the same according to the rule laid down in the statute. We 
think that the executor having the right to compensation, and 
having been required by the will to keep the estate together for 
distribution at a future time, has the right conferred by the stat- 
ute to insist on being compensated in accordance with its provi- 
sions; and although the words of the statute are that ‘‘ the judge 
shall have full power,”’ &c., yet these should not be construed 
to vest him with.a discretion as to whether he will conform to tlic 
statute, or allow commissions merely. Such words, when used in 
a statute, are regarded as peremptory, where the public or an in- 
dividual has a right de jure that the powers conferred should be 
exercised.—9 Por. R. 390; 5 Johns. Chan. R. 113; 1 Ver. 
152; 3 Atk. 166; Salk. 609. 

The failure of the executor tomake annual returns does not, 
under the circumstances of this case, deprive him of the right to 
compensation. In Craig & Wife v. McGehee & Armstrong, 
16 Ala. R. 41, we held that an administrator who has managed 
the estate with prudence and in good faith, and who has been 
guilty of no default in settling when required to do so, does not 
forfeit the right to compensation by failure to make annual re- 
turns. ‘The cases cited from South Carolina, which favor a con- 
trary doctrine, have not been followed by this court. Indeed, 
these adjudications were upon a statute of that State, which denies 
compensation if such returns have not been made.—3 Eq. R. 
78. In this State, there is no such enactment. 

We have shown that the staute of 1846 has no retrospective 
effect, to take away the right of action from the plaintiffs; so 
neither can the act of 1841 confer upon the defendant below a 
right to annual compensation for services rendered anterior to 
its passage. As to such service, he must be compensated as the 
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law then stood, and the master, in estimating his allowance for 
them, will receive instructions accordingly. 

Let the decree of the Chancellor be reversed, and the cause be 
remanded for further proceedings in conformity to the principles 
‘stated in this opinion. 


LYON’S HEIRS vs. MOTTUSE. 


. Awrit of right at common law would lie only to recover a fee sim- 

ple estate, and in favor of him who had the fee simple title. 

A count which does not allege a seizin in fee simple, either in the 
demandant or in the ancestor through whom he claims, is defective 
as a count in a writof right, although it alleges the disseizin of the 
demandant’s ancestor. 

. But it is sufficient as a count in a writ of entry sur disseizin, espe- 
cially after verdict, the gist of that action being the wrongful dissei- 
zin without regard to the mere right of property. 

4. A count which alleges the disseizin of the demandant’s ancestor, 
and which is insufficient as a count ina writ of right for want ot 
an averment of seizin in fee, must be considered asa count in a 
writ cf entry. 

. The character of a suit is determined by the declaration, and not by 
the plea. 


= 
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Error to the Circuit Court of Mobile. Tried before the 
Hon. John Bragg. 


Tue opinion in this case decides that the action is a writ of 
entry sur disseizin, and not a writ of right. The demandants, 
by their declaration, “ demand against Cataline Mottuse, by a 
writ of right, those certain parcels of land,’? &c. (describing 
them,) “‘ which they, the plaintiffs, claim to be their right and 
estate, as heirs of James Lyon, deceased, and whereof the said 
Cataline Mottuse unjustly and without judgment disseized their 
said ancestor within the last thirty years.”? The declaration 
then sets out their pedigree, and concludes thus, “‘ and of this, 
their right aforesaid, the plaintiffs offer to make proof.”” The 
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defendant’s plea is thus stated: “ The defendant joins in the 
mise in short by consent.”” ‘The court charged the jury, that 
under the evidence in the case, the title of. the plaintiffs was su- 
perio to that of the defendant, but: to entitle them to a.recovery 
they must prove. the disseizin of their ancestor within. thirty 
years next before.the commencement of the suit. There was a 
verdict and judgment for the defendant. 


Srewa lt, for plaintiffs in error : 

1. The averment of disseizin in a writ of right is unnecessary, 
and must be regarded as surplusage, and need not be proved.— 
8 Co. Litt. (223) n. (225;) Jacksonon Real Actions, 277, 286 ; | 
3 Black. 150, 193-4. All beyond what is necessary to consti- 
tute the cause of complaint is surplusage, and need not be 
proved. —1 Chitty Pl. 229-30. 

The averment of disseizin in a writ of entry is essential, and 
the general issue is, didnot disseize, &c., and yet, the demandant 
i3 not required to prove disseizin, but if he prove his seizin as al- 
leged, the tenant must then justify the entry under which he 
holds the land, &c.—Jackson on Real Actions, 25, 27, 46-7, 
154-56-57-61. 

In writs of entry plaintiff is not required to prove an actual 
ouster.—Higbee et al. v. Rice, 5 Mass. 344 ; Stephens v. Win- 
ship, 1 Pick. 318. 

The averment of disseizin in this case is equivalent to an aver 
ment of seizin in the ancestor, and in this sense it is a material 
allegation, and was proved. The ancestor could not be disseized 
unless he were seized.— Ward v. Bartholomew, 6 Pick. 413. 

But if there was a defect in this respect in the writ and count, 
it was cured by the plea. The defendant did not traverse the 
seizin, but only joined the mise in the mere right.. This was an 
admission of the demandants’ seizin and their title to the land, 
and'cast the onus on the defendant of showing a better title.— 
Jackson on Real Actions, 46-7, 259, 291. 


Joun A, CAMPBELL, contra: 

1. The question is whether this is an action on the mere right, 
or for a disseizin? Is it a writ of right, or a writ of entry sur 
disseizin ?. The form of the declaration in these two kinds of 
action may be found in Fitz. Nat. Brev. 442; Boothe on Real 
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Actions, 175 and 177; Stearns on Real Actions, 129. All 
these authorities show that the form of the count in this case is 
that of a writ of entry,.and not a writ-of: right. 

The count would be fatally defective as a writ of right. It 
contains no averment‘of a fee simple estate, either in the plain- 
tiffs or their ancestor. There is no averment of a scizin of that 
kind of an estate which justifies a writ of right. Seizin in the 
ancestor cannot be inferred from the averment of disseizin.—T’ 
Wheat. 28; 3 Bibb 54; 11 Shep. 14. 

2. The plea cannot determine the character of the action.. 
*¢ Joining the mise,” is nothing more than joining the issue.— 
Roscoe on Real Actions 215, (26 Law Lib.) 





DARGAN, C. J.—The material inquiry, growing out of the: 
pleadings and the instructions-of the court, is to ascertain the 
character of the action, that is,.whether it is a writ of right, or 
a writ of entry surdisseizin. In the count it is alleged that the 
premises are demanded by writ of right, but after describing 
the land, the plaintiffs set forth their title thus: ‘‘ which they, 
the said plaintiffs, claim to be their right and estate as heirs of 
James R. Lyon, deceased, whereof the said Cataline Mottuse, 
unjustly and without judgment, disseized their aforesaid ances- 
tor within the last thirty years.”’ The count then states the 
pedigree of the plaintiffs, showing them to be the heirs at law of 
James R. Lyon, and concludes with an offer to prove their right. 
To this count the defendants filed the following plea : “‘ The de- 
fendants join in the mise in short by consent.’ Upon the evi- 
dence the court instructed the jury that the plaintiffs had the su- 
perior title, but to enable them to recover, .they must prove the 
disseizin of their ancestor within the last thirty years. 

If this count can be considered as one in a writ of right, it is 
clear that the court erred, for the defendant’s informal plea, mere- 
ly joining in the mise, put in issue the mere right or title only, 
and the disseizin was wholly without the issue, and unnecessary 
to be proved.—Inglis v. The Sailor’s Snug Harbour, 3 Peters, 
133; Greene v. Watkins, 7 Wheaton 27 ; Jackson on Real Ac- 
tions, 289. Indeed, it is unnecessary to allege a disseizin in a 
writ of right, and in none of the precedents is it to be found.— 
Boothe on Real Actions, 92; Stearns on Real Actions, 443-4, . 
Appen. ; Jackson on Real Actions, 277. 
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But the writ of right can only be brought by one who has the 
‘fee simple title to the lands.—3 Black. Com. 191; Stearns on 
‘Real Actions, 357; Jackson-on Real Actions, 278. And there- 
fore it was that one who had a less estate than a fee simple, and 
‘who was barred of all possessory actions, was without remedy. 
‘To remedy this defect, the writ of formedon was given to tenants 
In tail by the statute of Westm. 2, (13 Edw. 1,) and the same 

statute gave to owners of -particular estates, such as tenants for 
life, in dower, and in curtesy, a writ, called a quod et deforciat, 
by which they could regain possession of their lands, which had 
‘been recovered of them in.any of the possessory actions in con- 
sequence of their neglect or default—3 Blackstone, 193. But 
the pure writ of right at. the common law would lie only to re- 
cover a fee simple estate, and in favor of him who had the fee 
simple title. Therefore it is necessary that the count should 
show that the demandant had a fee simple title. ‘This is done 
by alleging his seizin, or the seizin in fee of his ancestor, through 
whom he claims, in his demesne as of fee of right, and in none 
of the precedents is this allegation omitted.—Stearns, 444 ; 
Boothe 9; 3 Chitty 1359. Testing the count by this rule, it is 
defective as a writ of right, for there is no allegation to show 
that James R. Lyon, through whom the plaintiffs claim, was 
seized in fee simple. Indeed his seizin is not averred at all but 
by the allegation of his disseizin, and if we admit that this is 
sufficient to show seizin, on the ground that he could not be dis- 
seized unless he had been seized, still the allegation falls far short 
of showing that he was seized in fee simple, for he might have 
been seized of a less estate than a fee simple. The count is de- 
‘fective as a count in a writ of right. 

But it is sufficient considered as a count in a writ of entry, 
. especially after-verdict, for the .gist of the action is the wrong- 
ful disseizin, without regard to the mere right of property. It 
decides nothing as to the ultimate fee simple title, but only re- 
stores. the demandant .to the same situation in reference to the 
Jand in which he was before he was dispossessed. But this re- 
storation is without prejudice to the ultimate right of ownership, 
for if the disseizor has the ultimate fee simple title, he may, af- 
ter verdict and judgment against him in a writ of entry, assert 
his title by a writ of right, and thereby regain the possession.— 
3 Black. Com. 180. 
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As the writ of entry is founded on the disseizin of the de- 
mandant, or those through whom he claims, it is only necessary 
to allege his seizin, or the seizin of the ancestor through whom 
he derives title, and the disseizin by the tenant, or by him through 
whom he derived possession ; hence it is that seizin in fee simple 
need not be alleged in this action, for it may be maintained by 
one who has a less estate than a fee simple, as by tenant for life, 
in dower, by the curtesy, and by tenants in tail.—Stearns on 
Real Actions, 139; Jackson on Real Actions, 27. We there- 
fore think that the allegation of disseizin is sufficient after ver- 
dict in a writ of entry, which is founded on the disseizin, and 
not upon the mere right of the demandant, and that the count 
is good considered as a count ina writ of entry, but that it is 
insufficient as one in a writ of right. Consequently it should be 
considered as a count ina writ of entry, and not as one in a writ 
of right. Indeed, it has been decided that if the count contain 
the allegation of disseizin, it must be considered as a count-in a 
writ of entry, and not one in a writ of right, although without 
the averment of disseizin it would have been good as a count in 
a writ of right.—Plumer vy. Walker, 24 Maine, 14. But with- 
out determining on the correctness of this decision, I am satisfied 
that if the count contains the allegation of disseizin, and is in- 
sufficient as a count in a writ of right for the want of an aver- 
ment of seizin in fee, it cannot be considered in any other light 
than a count in a writ of entry, the gravamen of which is the 
tortious dissein, and must be proved under the general issue. 
Attaining this conclusion, I am satisfied that the court did not 
err, in charging the jury that it was incumbent on the plaintiffs to 
prove the disscizin of their ancestor as alleged. 

But it is urged that the character of the plea must determine 
the character of the count, and as the plea is applicable only to 
« count ina writ of right, it must be so considered. To this 
argument I cannot assent. We must look to the declaration it- 
self to determine the character of the suit, not tothe plea. For 
instance, the plea of non-assumpsit to a declaration in trespass 
would not change the character of the suit, and convert it into 
an action of assumpsit. 

Upon the whole, I see no error in the ruling of the court of 
which the plaintiffs can complain, and the judgment must there- 
fore be affirmed. 
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GODWIN et als. vs. McGEHEE ef als. 


1. When a bill is filed by the creditors of a Rail Road Company against 
its debtors, for the purpose of subjecting the money in their hands to 
the payment of the debts due the complainants, and such debtors do 
not offer to bring the money into court; but engage in a protracted 
litigation respecting it, and insist upon their right to retain it, both as 
agaiast the complainants and the company, they are properly charge- 
able with interest upon the balance found to be due from them to 
the company. 

. In general, a court will not decree interest on a balance unless it is 
specially asked for in the bill, but this rule applies only to interest 
due at the time the bill is filed. When the interest accrues subse- 
quently, it is the practice of the court, upon further directions, to or- 
der that the interest be computed, although there is no prayer in the 
bill to that effect. 

. W. M. placed in the hands of A. M., who was: bound as surety for 
him on several debts, certain bonds of the Montgomery R. R. Com- 
pany, with the understanding that A. M. should endeavor to collect 
them and should apply the proceeds to the payment of the debts for 
which he was bound as surety. G. and other judgment creditors of 

. the R. R. Company afterwards filed a bill. against A. M. and other 

stockholders, for the purpose of condemning-their indebtedness to 

the company to the satisfaction of complainants’ judgments against 
it, the company being. insolvent. A. M., before the service of the 
subpe@na upon him, paid some of the debts for which he was bound 
as surety for W. M., and after he had been served with-process, the 
whole amount of the bonds assigued to him-by W. M. was passed 
to his credit on the books of the company. Avsettlement of their 
accounts was afterwards made between A. M.and W. M., in which 

A. M. accounted for the bonds which he had received, at their mar- 

ket value, fifty cents on the dollar. It was held, . 

1. That A. M. was entitled to a credit on his indebtedness to the 
company, of the amount which he had paid as surety tor W. M. 
before the service of the subpa@na upon him. + 

2. That his right to retain, as against the complainants, only extend- 
ed to the amount actually paid by him, and was not affected by the 
depreciation in the market value of the bonds, or tbe subsequent 
settlement between him and W. M. 


Error to the Chancery Courtof Montgomery. Tried before 
the Hon. J. W. Lesesne. 


Gopwin et als., who were all judgment creditors of the Mont- 
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gomery Rail Road Company; after exhausting their legal reme- 
dy against the Company by executions returned “‘ no property 
found,” filed this bill against Abner McGehee; T. M. Cowles 
and others, stockholders in the Company, for the purpose of sub- 
jecting their indebtedness to the Company to the satisfaction of 
complainants’ judgments. The Chancellor dismissed the bill, 
but his decree was reversed by the Supreme Court, (11 Ala. R. 
437,) and the cause was remanded that an account might be ta- 
ken of the indebtedness of the several defendants to the R. R. 
Company, in aecordance with the principles settled by the decis- 
ion. The account was taken, the master’s report was confirm- 
ed, and the cause was again brought to the Supreme Court, for 
the purpose of reviewing the Chancellor’s decision on the several 
exceptions which were taken to the master’s report. The cause 
was again reversed and remanded that the account might be re- 
taken as to the defendants, Cowles and McGehee, (15 Ala. 232.) 
The account was retaken, and each party being dissatisfied with 
it, the cause was brought to the Supreme Court the third time, 
on cross assignments of error. 

All the facts of the case may be gathered from the previous 
reports of it, (11 Ala. 437; 15 ib. 232,) and the additional 
proof as to the disputed items of account is so fully detailed in 
the opinion that its repetition here would be unnecessary. 


Extmore and Watts & Jackson, for complainants : 

1. There was no error in charging the defendants interest on the 
amounts ascertained to be due by them to the R. R. Company. 

Interest follows as an incident from the time the principal 
ought to have been paid, 7. e., from the time suit might have been 
brought for the principal.—7 Wend. 109; 10 ib. 96. 

An action could have been maintained by the R. R. Company 
after sixty days from the call provided for in the charter.—3 
Ala. 660; 4 ib. 70. 

The provision in the charter atithorizing the Company to de- 
clare the stock forfeited on failure to pay after notice, is merely 
a cumulative remedy, and does not destroy the common law right 
of action.—See authorities supra; and the authorities there cited. 

If the Company had brought suit against the defaulting stock- 
holders, there can be no doubt but that they would have been 
chargeable with interest, after sixty days from the time of the 
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call. Now, the complainants, by filing their bill to subject the 
uncalled for stock to the payment of their debts, are subrogated 
_to the rights of the company, and are only doing what the com- 
pany ought to have done, to wit, compelling the stockholders to 
pay the stock for the benefit of creditors. It will be seen by 
reference to the decree, that interest was charged after the lapse 
of sixty days from the service of the bill. 

When money, in the hands of a third party belonging to a 
defendant in attachment or judgment, is sought to be condemned 
by a creditor of such defendant, either in law or equity,.if such 
third party refuses to pay, or in any manner contests the right 
to have the money applied, or if such third party admits the 
right, but does not bring the money into eourt and submit it to 
the decree of the court, he will be compelled to pay interest.— 
7 Ala. 217; 3 Sandf. Ch. R. 466; 1 Dana.338; 1 Barbour’s 
Ch. R. 82. 

By the report of the Register this money is ascertained to 
have been in the hands of the defendants, MeGehee, Cowles and 
Harris, at the time of the filing of the bill. McGehee and 
Cowles deny that they owe, and contest complainants’ right to 
have it applied as sought, and Harris does net bring the money 
into court and submit it to the decree of the court for applica- 
tion. They are, therefore, all properly chargeable with in- 
terest. 

As to Cowles’ liability on the thousand dollar bond. The proof 
taken before the register the last time doves not alter the effect of 
that taken at the first reference. This court held when this case 
was previously before it, that Cowles should be charged with it. 
—-15 Ala. 246. 

2. The chancellor erred in allowing Abner McGehee credit for 
the bonds received from William McGehee. 

Because the report and proof show that Abner McGehee, 
at the time of filing and service of the bill upon him, had no ab- 
solute interest, either equitable or legal, in the bonds and esti- 
mates. He held them merely as the agent of Wm. McGehee. 
In order to make them legal sets-off, he must have had some ab- 
solute legal interest.—Minor’s R. 7; 7 Cow. 480; 7 ib.. 469; 
10 Paige, 319; Barbour on Set-off 195 ;:2 Ala. 6753. 3 ib..256 ; 
11 ib. 787, and authorities there cited ;. 16 East. 130; 8 ib..368. 
To make these sets-of in equity,.he must have had some abse- 


























JUNE TERM; 185f. 471! 





Godwin et als. v. McGehee et als. 





lute equitable interest.—See authorities swpra—see Barbour on- 
Set-off, 194; 1 Paige, 289; 7 ib. 208. Now what interest did 
Abner McGehee have in these bonds and estimates at the time 
the complainants’ bill was served upon him? ‘True it is, he had 
them in possession, and had had them for more than six months. 
But mere possession is not ownership. Did he have ownership, 
property, in them at the time he acquired the possession? To 
determine this, we must look at the terms of the contract, .by 
which he got possession of them, between himself and William 
McGehee. By that contract he received the bonds and esti- 
mates, promising “ to try to collect them and pay”’ certain debts 
with the proceeds. On these debts Abner was the security of 
William. He held them merely as the agent of William at most, 
az collateral security to indemnify himself. He is then not the 
owner. He never collected them before the filing and service of 
complainants’ bill. He does nothing with them to give him an 
ownership, unless the payment of the debts provided for in the 
contract between him and William, gives him an additional right 
to use tliem as his own; and can an agent, by a payment for his 
principal, acquire the right to appropriate his principal’s goods 
in his possession to his own use? This he elearly could not do 
without the assent of his principal. Here the principal disput- 
ed the right of the agent to do this. If heever gave any assent 
to the appropriation, it was given at the time of the arbitration,, 
which was in 1843, two years after the filing and service of the 
bill. This subsequent ratification cannot relate back to the time 
of appropriation by Abner, so as to defeat the rights acquired 
by complainants by the filing and service of their bill.—7 Ala. 
$00, and authorities tliere cited to this point; also, Story on 
Agency, §§ 245-6-7 & 440. 

The payment of the debt would’ give to Abner’ McGehee the - 
right to sue Wm. McGehee for the money paid, and if William 
was insolvent, possibly in equity he might be entitled to use 
these bonds and estimates as his own, and thus they might be- 
come good as an off-set to the payment of his stock. But there 
is no proof to show that William was insolvent. The payment 
of the debts and the insolvency must concur before the off-set 
could be allowed. Now did Abner pay the debts before the filing 
and service of the bill? The proof shows that he paid the Mose- 
ly d»bt.. But, although it shows that. at some: time before the 
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arbitration in 1843, be paid the Baldrick debt, it does not show 
that it was paid before the filing or service of the bill. It was 
incumbent upon Abner to show this, to make out his right to the 
set-off. 

The proof nowhere shows the payment of any other debt. 
On the contrary, it shows that the other two debts were not ‘paid 
by Abner. As there was a full settlement in 1843 of these 
matters, and at said settlement William was allowed fifty cents 
in the dollar on these bonds and estimates, and at such settle- 
ment he fell in debt to Abner only about $900, it is very 
clear that Abner never paid the other debts provided for in the 
contract with William. 

Now giving Abner credit for the Mosely and Baldrick debts, 
they amount to only about $4,800. Yet he is allowed credit 
against these complainants andthe R. R. Company for $6,701, 
near two thousand dollars more than he has ever paid, or ever 
will pay on account of Wm. McGehee. It thus clearly appears 
that Abner McGehee, without including the two bonds amount- 
ing to $1,100; was fully indemnified for all that he was compel- 
led to pay for William. ‘There can be no sort of equity in per- 
mitting him to use these two bonds; ($1,100,) as sets-off against 
complainants; for he had no sort of interest in them. If these two 
bonds were held originally as collateral security, they could not 
be sets-off.—1 Watts & Serg. 418; 4 How. Miss. 370; 1 Gil- 
man, 649. 


Betser & Harris, contra : 

1. There is error in the decision of the Supreme Court, in 
which it reverses the decree of the Chancellor, and charges Mc- 
Gehee with the two bonds for $1,100, and interest on them, &c. 

The evidence shows an agreement between the corporation 
and the subscribers for the stock of the company, entered 
into before complainants’ bill was filed, to receive the bonds of 
the company obtained by them, in payment of their stock. And 
this agreement, independent of the insolvency of the corporation, 
shows the decision of the court to be wrong. None of the pre- 
viously adjudged cases place McGehee’s equity on the ground 
of having the bonds placed as credits on the books of the com- 
pany, before the bill was served on McGehee. In fact, they re- 
pudiate this idea. McGehee’s true case is, that he held the 
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*onds before complainants’ billwas filed, under an implied agree- 
ment that they should go in discharge ‘of stock to ‘their full 
amount, independent of the market value of them, and that the 
company is insolvent. But the first ground is valid without the 
addition of the last--—-2 Paige 582; 2 McCord’sCh. 184; 14 
John. 633; 8 Ala. 217; 15 ib. 233; 12 Wheat. 69; 2 Conn. 
260; 1 Pick. 297; 11. John. 118; 4 Ser. & R. 317. 

2. McGehee should only be charged with the two bonds for 
$1,100, with interest from sixty days after the filing of the bill, 
or the service of the subpoena on him, The two bonds for 
-$1,100 are the only errors complained of by the complainants’ 
solicitors, and the rule is well settled that they cannot get more 
‘than they ask in their assignments. 

3. The amount of the estimates received by Abner McGehec 
from William McGehee is about $6,700. The amount paid out 
by him to Moseley end Baldiick is about $4,800, the Moseley 
debt, of $4,300, being paid prior to the filing of the bill about 
five months. ‘The bonds for $1,100, with interest from sixty 
days after the service of the subpoena, de not amount to as much 
as the difference between the $7,500 and the $4,800, with inter- 
est, as settled by the court. 


CHILTON, J.—Since this cause wes before us at a previ- 
ous term, (15 Ala. 232,) it hes been re-tried in the court below, 
and is again before us upon cross assignments of errors, both 
parties being dissatisfied with portions of the chancellor’s de- 
eree. We will first dispose of the errors assigned by the de- 
fendants to the bill. 

1. It is insisted fer them that the chancellor erredin charging 
them with interest on the amounts ascertained to be due from 
them to the Rail Road Company for stock. 

According to the provisions of the charter of the company, if 
the defendants to the bill had failed to pay within sixty days 
- after the stock was called for, the company could have sued for 
and collected it. The right to declare the stock forfeited was 
clearly but a cumulative remedy given by the charter to the 
company against defaulting stockholders. If, then, a call had 
been made, and these defendants had made default, and suits 
had been mstitated by the company, we apprehend there would 
be no question but that they would be bound to pay interest on 
31 
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their bonds from the time they were payable, namely, from thie 
expiration of the sixty days from the date of the call. The 
complainants, however, by their bill, have acquired a lien upon 
this stock, so that the company cannot control it, and the defen- 
dants would be bound, at their peril, to disregard any call which 
the company might make after this lien attached. ‘The compa- 
ny and its debtors having been brought before the Chancery 
Court, that court became the rightful repository of the fund until 
the controversy concerning it was ended, when by its final decree, 
the same would be ordered to be paid out according to the equi- 
table rights of the respective parties. 

The fund being called for in the Court of Chancery, it was the 
obvious duty of the defendants who desired to rid themselves of 
the payment of interest upon their unpaid bonds, to have ten- 
dered the money in court, and, if instead of doing so, they en- 
gage in a protracted, expensive. but fruitless litigation concern- 
ing it, and hold on to it until obtained at the extremity of the 
law, it is but equitable and right that they should be required to 
pay interest. The parties knew, or might have known, the 
amount of their indebtedness. They were likewise bound to 
know that after the service of the bill upon them, no demand 
which they might acquire should be allowed to defeat the right 
of the complainants to a condemnation of the amounts due from 
them to the company to the payment of the complainants’ judg- 
ments. In other words, that the state of the accounts existing 
between them and the company at the time the bill was served 
upon them, which brought actual knowledge to them of the pen- 
dency of the chancery proceeding, must be that upon which the 
court would determine their liability. And knowing this, their 
efforts to obtain credit for demands against the company, which 
were acquired by them after they knew of the pendency of this 
suit, instead of furnishing a reason for exonerating them from 
the payment of interest, constitutes a strong inducement for 
charging them with it. 

It is, moreover, manifest that this case is readily distinguish- 
able from those in which it is necessary to go into a protracted, 
intricate accounting, in order to ascertain the true balance be- 
tween the parties. 

In T. & J. Kirkman etal. v. Vanlier et al., (7 Ala. 217,) it 
was held by our predecessors, and we think very correctly, that 
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where a bill is filed for the purpose of subjecting a sum of money 
in the hands of a third person, to the payment of a debt due the 
complainant, if such person, though enjoined from using it, does 
not offer to bring it into court, but insists upon his right to retain 
it, both as against the complainant and his debtors, he will be 
charged with interest. This decision is well sustained by the 
authorities cited in it, and as the case before us is clearly brought 
within its influence, we deem it unnecessary to cite further au- 
thority to the point. 

But it is supposed that the frame of this bill will not justify a 
decree for interest, as it contains no specific prayer for the same. 
In general, a court will not decree interest on a balance, unless 
it is specially asked for in the bill, but this rule applies to inter- 
est due at the time the bill was filed. Where the interest ac- 
crues subsequently, it is the practice of the court, upon further 
directions, to order the interest to be computed, although there 
is no prayer in the bill to that effect. In Turner v. Turner, (1 
Jacobs & Walker, 48,) Sir Thomas Plumer, Master of the Rolls, 
said, ‘for although the bill does not pray for interest, and there 
is nothing on the face of the pleadings to affect the executors 
with it, yet, it is, I think, now open to the court to charge it 
against them.’’ And as to bringing the money into court, he 
says: “It was urged that no application was made for the pay- 
ment of the balance into court, but the defendants should have 
brought it in without any.”? See also Loyd v. Jones, 12 Sim- 
ons, 491, and Daniel’s Ch. Pr. 439; ib. 1507. 

Having disposed of this objection to the decree, which is ta- 
ken by all the defendants, let us turn to the alleged error, which 
is severally assigned. We have carefully examined the addi- 
tional proof taken by the register upon the last reference as to 
the bond of the company No. 78, which Mr. Cowles insists 
should be allowed as a credit upon his stock. ‘The testimony of 
Mr. Gilmer tends to weaken to some extent the evidence adduced 
‘against him as to the time he acquired this bond, but his memo- 
ry is unaided by any memorandum in writing made at the time, 
and besides, he cannot identify this as the bond deposited Ly 
Cowles with Bell to be credited on his stock. Without stating the 
testimony previously taken, which will be found in 15 Ala. 246, 
we feel constrained to ho!d that the proof clearly preponderates 
in favor of the master’s report, and shows that this bond was 
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purchased from Wm. Knox on the 28th day of June, 1841, near- 
ly one month after the bill was served upon the defendant Cowles. 
Consequently, the Chancellor very properly refused to allow it 
as a credit upon the amount due from him for stock. 

This disposes of the errors assigned by the defendants to the 
bill, and shows that the Chancellor did not err in the matter of 
their objections to his decree. 

Next we come to consider the question raised by the assign- 
ment of errors on the part of Allen et al., the complainants in 
the court below. 

It appears that the subpoena in the cause was executed on 
Abner McGehee on the 26th day of May, 1841, and the regis~ 
ter reports that said McGehee became the owner of three of the 
bonds insisted on as credits by him, two of them for $1,000 each, 
and one for $100, on the first day of June, 1841. According to 
this report these bonds could not have been allowed as sets-off 
against McGehee’s indebtedness, but it was excepted to as to 
these items, and the chancellor sustained the exception and al- 
lowed McGehee the benefit of them. 

The evidence in regard to these two items shows that on the 
5th day of November, 1840, William McGehee, being the ow- 
ner of these bonds, with other demands against the company, 
amounting in all, with interest to Ist November, 1840, to the 
sum of $6,701, and being indebted to Daniel Moseley in the sum 
of $3,000, to John Chaney in the sum of $900, to T. Baldrick 
in the sum of $500, and to the bank in the sum of $2,300, 
amounting in the aggregate to $6,700, (for the payment of which 
debts it appears that Abner McGehee was the security for Wil- 
liam,) placed the above bonds and estimates in the hands of Ab- 
ner, and took his receipt in the following words: ‘‘ Received, 
5th November, 1840, of William McGehee, the above demands, 
which I promise to try to collect and pay the following writs and 
executions, viz.” Here follows a description of the debts above 
designated. It appears that the demand due Moseley, amount- 
ing to $4,177 15, besides costs and commissions, was paid by 
Abner McGehee to the sheriff of Montgomery County, on the 
ist day of January, 1841. 

The Baldrick debt was also paid by him for William Mc- 
Gehee, but at what time does not appear. The matter between 
William end Abner McGehee stood thus until the Fall of 1842, 
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when, according to the testimony of William, Abner told him 
that he had caused said bonds and estimates to be passed to his 
(Abner’s) credit on the books of the Rail Road Company, but 
that he (William) could take the amount of said bonds, &ec., in 
stock in said company, or if he preferred it, he would give Wil- 
liam other bonds against said company. Nothing, however, was 
done in regard to the matter, until, in 1845, William being dis- 
satisfied with the disposition made of the bonds and estimates by 
Abner, the parties agreed to submit the matters of difference 
between them to the adjustment of arbitrators, by whom it was 
awarded .that Abner should account to William for said bonds 
and estimates at the rate of fifty cents on the dollar; and upon a 
settlement based upon such arbitration and award, William fell 
in Abner’s debt to the amount of about $900. 

It appears that the settlement or entries upon the books of 
the Rail Road Company, by which these two bonds were placed 
to the credit of Abner McGehee, was made on the Ist of June, 
1841, after the service of the subpcena in this case upon him. 
It no where appears that he had any authority to use these bonds 
in settlement of his indebtedness to the company, unless such 
authority can be deduced from the receipt above spoken of, cou- 
pled with the subsequent payment by him of the Moseley and 
Baldrick demands. 

We may then leave out of view the settlement, since we must 
look to the rights of the parties and their equities, growing out 
of the relation which they occupied towards each other at the 
time this bill was filed. The question then is, what interest had 
McGehee (Abner) in these two bonds at the time the lien of the 
complainants attached to his indebtedness to the R. R. Company ? 

It is clear that he had no legal interest, for there was no as- 
signment of the bonds tohim. Had he an equitable interest, and 
by this we mean such an interest as a court of equity would pro- 
tect and enforce? He was certainly more than a mere collecting 
agent for William, as the Written receipt upon its face would in- 
dicate. In arriving at the intention of the parties, we should 
construe the obligation imposed by the receipt with reference to 
the surrounding circumstances attending its execution, and the 
object intended to be effected by the parties. Abner was the 
security for William, and to provide the means to meet the de- 
mands so secured, William placed these bonds, &c., in his hands 
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to collect and pay them. It then became his duty to collect 
them as it was his privilege to apply the proceeds to the payment 
of the debts specified, for his own protection and indemnity. It 
was an agency coupled with an interest which William could not 
have revoked or affected, without first having paid the debts de- 
signed to be settled out of the proceeds. If Abner paid the 
debts due tofMoseley and Baldrick before collecting the claims 
thus placed m his hands, he became subrogated to the rights of 
the creditor thus paid off, and retained the right to indemnify 
himself out of the proceeds of said bonds and estimates. But 
the payment by the surety would not give him the absolute pro- 
perty, either in law or in equity, to these bonds. They still be- 
long to William, charged with Abner’s right to collect and re- 
imburse himself the amount paid. And, notwithstanding this 
arrangement for his indemnity, Abner had the right, immediate- 
ly upon the payment, to sue William, and recover at law the 
amount which he had paid. This right, however, to sue upon 
the demand at law, does not affect his remedy to rely upon the 
security which he has ; and whether William be solvent or in- 
solvent is immaterial in this view of the case. ‘The Rail Road 
Company is shown to be insolvent, and this proceeding in equity 
to collect the demand which Abner owes to the company but 
subrogates the complainants to the rights of the company in re- 
spect to such demands. ‘The company being insolvent, it would 
be clearly inequitable to allow it to collect the whole of Abner’s 
indebtedness to it, while he holds against it the right to reim- 
burse himself the amount he has paid for William McGehee out 
of collections to be made upon these claims. As to all the 
debts mentioned in the receipt, except those due Moseley and 
Baldrick, we must presume William McGehee paid them, as 
there is no proof that Abner paid any of them, and no charge 
for such payment appears to have been brought up on the settle- 
ment based on the arbitration. Nor does it appear that Abner 
claimed any amount on account of the demands for which he was 
originally bound as security. In regard to all of the demands 
which William had placed in his hands, Abner was the mere 
collecting agent of William, except as to the amount required 
to reimburse him the sum which he paid as his security, with in- 
terest on that sum. As to this amount he held an equitable 
lien, and if the company or the complainants in the bill had re- 
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-imbursed him the amount he had thus paid, he would, in respect 
of the balance, have had no right to insist upon it as an off-set 
to the amount due from him to the company ; for, as to the remain- 
der, he would have had no personal interest whatever. In equi- 
ty, then, he can be said to be the owner only of so much of the 
demand as he had the right, had the whole been collected, to ap- 
propriate to his re-imbursement. And to this extent, under the 
previous decisions of this court, we think the court of equity 
might well afford him relief, (T., C..& D. Rail Road Company 
v. Rhodes, 8 Ala. 206, and cases cited; Donalson’s Ex’r. vy. 
Pope & Posey, 13 ib. 770;) but further than this we think the 
court should not have gone. 

But it is insisted that the amount paid by Abner McGehee 
to Moseley and Baldrick was more than equivalent to the entire 
market value of the bonds and estimates placed by William in 
his hands, and that having treated them as his own in procuring 
a credit upon his steck by the consent of the company, he is 
only to be charged the market value of these claims. Such too 
appears to have been the principle upon which the arbitrators 
acted in 1843, for they allowed William only a credit, estima- 
ting said claims at the rate of fifty cents on the dollar, notwith- 
standing Abner had used them at par in the payment of his debt 
to the company. 

It must be borne in mind that the complainants’ lien upon Ab- 
ner McGehee’s indebtedness to the company attached before the 
allowance by the company of these bonds, &c., as a credit upon 
it, and consequently no arrangement which they may have sub- 
sequently made could defeat the equitable rights of the com- 
plainants. To divest the case of the embarrassment which these 
subsequent proceedings throw around it, we may regard Abner 
McGehee in possession of the bonds, &c., handed him by Wil- 
liam, and that he is summoned to pay to the complainants what 
he owes to their debtor, the company. Let us suppose that he 
had brought the amount he was due in money into court, with 
the claims of William MeGehee which he held, and the evidence 
of so much paid by him en the demands which these claims were 
intended to secure. ‘The court, upon an inspection of the re- 
ceipt which Abner gave, at once determines that these claims were 
designed for his indemnity and protection against these debts 
for which he is surety, and orders that he shall be fully indemni- 
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fied by: being reimbursed any sums which he may have paid, out 
of his indebtedness, or, in the case supposed, out of the money 
which he brings into court.. When this is done, and the balance 
of the money is appropriated te the complainants, it is manifest 
that eomplete justice will have been done between all the parties. 
Abner McGehee’s equity extends to his indemnity, no further. 
It enables him. to resist the payment of the amount on his in- 
debtedness, which he has paid on the demands mentioned in the 
receipt to William McGehee, with the interest on that amount, 
but nomore. Although William and the company agree, after 
the complainants acquired their lien, that these bonds and esti- 
mates shall be computed at fifty cents to the dollar, yet this 
agreement can have no such effect as to override the lien of the 
complainants which had previously attached. The subsequent 
agreement and settlement between William and Abner, whether 
regarded as a purehase of these bonds, &c., or as the ratifica- 
tion by William of the previous unauthorized act of Abner in 
procuring a.credit on the books of the company upon his indebt- 
edness to the amount of them, cannot disturb the equities exist- 
ing between the complainants and Abner at the time the bill was 
served upon the latter, nor dispense with the application of the 
rules of equity which define the rights of the parties. See this 
case (15 Ala. 232,) and Wood v. McCain, (7 ib. 800.) 

The surety is not to spetulate upon his principal. If he com- 
promise for less than the amount of the debt, he can recover no. 
more from his principal than he actually pays. And if he un- 
dertakes the settlement of the debt, it is his duty to procure the 
discharge of the debtor upon the best terms he can obtain it.— 
Burge on Surety, 361; 14 Ves. Jr., 567; 2 Mylne & Cr. 361 
If he holds in his hands means in trust for the payment. of the 
claims for which he is liable, like all other trustees, he is net to 
make profit by his trust. If by payments, he acquires a lien 
upon the fund so deposited, he can take no advantage out of 
such fund beyond the principal and interest which he has paid, 
—Gordon v. Lewis, 2 Sumner’s Cir. Ct. R. 143. To allow 
Abner McGehee to retain of the amount due from him double 
the amount he has paid out, upon the idea that bonds of the 
company could have been purchased for half their nomina! 
amount, would be to violate the spirit of the above rules, and in 
effect to make a.contract. between him and William to the preju-. 
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dice of the complainants whieh had no. existence when the bil? 
was served upon him. We repeat, that according to the facts 
disclosed by this record, all that Abner- McGehee could’ claim 
when this bill was served upon him on the 26th day of May, 
1841, was to retain in his hands, as if he had collected it from 
the company, an amount equal to the sum he had paid of the 
debts named in the receipt to William McGehee. 

The subsequent acquisition of the entire interest in these de- 
mands against the company by Abner from William, does not, 
as we have said, affect the equities existing between the com- 
plainants and the defendants at the time the bill was filed. Ab- 
ner must look to the company for such after acquired interest. 

The case made by therecord, and the matters assigned for er- 
ror, will not justify relief to the extent which the principles set- 
tled by this opinion would authorize, as the errors assigned by 
the complainants in the bill go alone to the allowance of the. 
$1000 and $100 bonds as a credit to McGehee. The decree, 
then, as to said Abner McGehee, must be reversed and here ren- 
dered, charging him, in addition to the amount heretofore de- 
creed against him, with the sum these two. bonds were allowed to 
extinguish of his indebtedness to the company, and interest on 
that sum, to be computed after the expiration of sixty days from 
the service of the subpoena upon him. As to all other matters 
the decree is affirmed. 

Let the complainants in the bill recover their cost. 


im eee eee 


BREWER vs. BREWER & LOGAN. 


1. Declarations or admissions against the interest of the party making 
them, that he holds as tenant or trustee for another, are admissible 
against him and those who sugceed to his rights or estate. 

2. Acourt of equity will decree the specific execution of a parol agree- 
ment to sell or convey land, notwithstanding the statute of frands, 
when there has been such a part performance of the agreement that 
to refuse it would work a fraud on the party seeking its specific: 
execution. 
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3. A vendee who has obtained the possession of land under a paro! 
contract and ia pursuance of its terms, and has paid the entire pur- 
chase money, is entitled in a court of equity toa specific execution 
of the contract. 

4. T., being in possession of a quarter section of land to which he had 
a pre-emption right, agreed by parol with G. that G. should pay the 
whole of the entrance money to the government, and in considera- 

’ tion thereof should have one-half of the land. G. paid the entrance 
money accordingly, and took a patent in his own name. Held— 
That these facts were tantamount to a payment of the purchase 
mouey, and entitled T. to a specific execution of the contract. 

. When the specific execuiion of a parol agreement would be decreed 
between the immediate parties thereto, it will also be decreed be- 
tween parties claiming under them, unless some controlling equity 
intervenes which would render it improper, according to the rules 
by which courts of equity are governed, to decree its specific exe- 
tion. 

4. When a party purchases land in the possession of a third persou, 
without inquiring into his rights or the character of his possession, 
he is affected with all the equitable rights binding on his vendor, and 
he cannot set up the want of notice to protect himself. 

7. When the complainant’s conduct has uot been the basis of the acts 
of the person through whom the defendant claims, and his silence 
has not misled any one, he will not be held to have forfeited his equi- 
table rights by the mere failure or omission to assert them. 





é& 


Error to the Chancery Court of Sumter. Tried before 
the Hon. J. W. Lesesne. 


Tuomas J. Brewer filed his bill against George W. Brewer 
and Benjamin F. Logan in the Chancery Court at Livingston. 
The bill alleges that in 1834 the complainant was in possession 
of a certain quarter section of land to which he had a pre-emp- 
tion right; that being unable to pay the entrance money, his 
brother Geo. W. Brewer agreed to pay it for him, and let him 
redeem it when able; that Geo. W. accordingly paid the entrance 
money and took a patent in his own name, as assignee of com- 
plainant ; that in 1835, complainant being still unable to redeem 
the land, agreed by parol with said Geo. W. that he might have 
one-half of said land in consideration of his having advanced the 
entrance money as aforesaid, and should convey the other half to 
complainant; that said Geo. W. accordingly gave his bond for 
title to one-half of the land, but never executed any conveyance, 
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though often requested so to do by complainant; that in 1843 
said Geo. W. executed a conveyance of said land to one Max- 
well; that Maxwell afterwards, by deed of trust, conveyed the 
same to Waldo Shearer and Philip S. Glover, who afterwards 
conveyed the same to one McGrew; that said land was also sold 
at sheriff’s sale under execution against said Geo. W., and 
bought by McGrew; that McGrew afterwards, by quit claim 
deed, conveyed the land to Logan; that during all this time the 
complainant remained in quiet and undisturbed possession of 
said land, under said bond for title and parol agreement; that 
said conveyance to Maxwell was made without his knowledge or 
consent, and that Maxwell at the time of the conveyance knew 
of complainant’s equitable title; that in 1846 one Wynn, the 
tenant of said Logan, made a forcible entry upon complainant 
and dispossessed him; that complainant recovered the posses- 
sion of said land in an action of forcible entry ; that said Logan 
afterwards instituted an action of trespass to try titles for the 
recovery of said land, and having the superior legal title recov- 
ered judgment against complainant; and that a writ of posses- 
sion issued on said judgment which had been placed in the 
hands of the sheriff. The bill prays an injunction against the 
execution of the writ and to restrain further proceedings under 
the judgment, and for a specific execution of said parol agree- 
ment. Logan in his answer denies all knowledge of said parol 
agreement and requires strict proof of the same. He insists that 
he is a bona fide purchaser for a valuable consideration, without 
notice; that complainant having slept on his rights, ought not 
now to be heard to assert them against innocent purchasers. 

The bond for title was exhibited with the bill, but there was 
evidence tending to show that it was executed in 1845, instead 
of 1835. A decree pro confesso was taken against Geo. W. 
His deposition was also taken, in which he admitted the parol 
contract, and the execution of the bond for titles in 1835. ‘The 
chancellor dismissed the bill, holding that the bond for title was 
a forgery; that the deposition of Geo. W. Brewer was inadmis- 
sible on the ground of his interest; and that the other evidence 
in the case was insufficient to establish the parol contract. 


R. H. Smrrn, for plaintiff in error: 
An equitable title cannot be set up at law against a legal ti- 
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tle-—Cansey v. Driver, 18 Ala. 818. An equitable title will 
prevail against creditors or purchasers of one having only a 
naked legal title. It need not be recorded, and possession is 
equivalent to registration of a title deed, and a court of equity 
will interfere to quiet and perfect an equitable title against the 
vendor and his creditor.—Morgan vy. Morgan, 3 Stew. 383 ; 
Harris v. Carterid, 3 ib. 233; McGee v. Eastis, 5 S. & P. 426; 
‘Toney v. Moore, 4 ib. 347; Burt v. Cassety, 12 Ala. 739, as 
to possession being notice. If complainant had no written evi- 
dence, he still has a right to a specific performance, his posses- 
sion and improvement taking the case out of the statute of fraud. 
48. & P., 347; Meredith v. Nash, 3 Stew. 207. Possession by 
the vendee is constructive notice of the conveyance, so as to de- 
feat a subsequent purchaser.—Smith v. Zurcher, 9 Ala. 208; 
Hanrick v. Thompson, ib. 409; Farnsworth v. Child, 4 Mass, 641. 

A subsequent purchaser is as much affected with notice of an 
equitable title, as of a legal one.—Burt v. Cassety, 12 Ala. 739; 
Clay v. Moore, 7 ib. 742; Williamson v. Bank at Mobile, 7 
ib. 920. 

Purchasers and creditors, by our registration acts, are placed 
on same footing. —Burt v. Cassety, 12 Ala. 739. As to speci- 
fic performance, Mad. Ch. 288. 

Equitable title prevails against creditors and purchasers of 
him who holds the naked legal title—Morgan v. Morgan, ° 
Stew. 386. Toney v. Moore, 4S. & P. 347, was a verbal con- 
tract for sale of land, and the court decreed a specific perform- 
ance. In Williamson vy. Br. Bank at Mobile, 7 Ala. 906, 
Goldthwaite delivers a dissenting opinion. The court decide 
that the complainant did not lose her equitable title by omission 
to assert in chancery. The case of Green v. Harrison, 7 Ala. 
585, was for personal property, and there then was a remedy at 
law by trial of the right of property. Equity will decree a spe- 
cific performance of a contract, where it is in writing, is certain 
and fair, and is for an adequate consideration. ‘The form of the 
contract is immaterial.—2 Story’s Eq. 751-15; German v. 
Machim, 6 Paige, 288; Chilliner v. Chilliner, 2 Ves. 528; En- 
sign v. Kellogg, 4 Pick. 1; Sug. on Ven., ch. 4, p. 12. 

A person contracts in writing to sell land, and refuses to 
perform his contract, and then sells the land to a purchaser 
with notice, the latter will be treated as trustee of the first ven- 
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dee.—2 Story’s Eq. 784; Champion v. Brown, 6 Johns. C. 402. 
From the time of such contract for the sale of land, the vendor 
becomes a trustee for vendee, and every subsequent purchaser 
with notice becomes subject to the same equities. The vendor 
treated is in chancery as the equitable holder.—2 Story, 789-90. 

When specific execution will be decreed against a party, it 
will be decreed against all claiming under him.—Ib. 788. 

When one purchases real estate under circumstances which 
should put him upon inquiry as to the title of him whose interest 
he purchases, he stands in the same situation as if he had ac- 
tual notice.—Harris v. Carter, 3 Stew. 233. And if a person 
other than the vendor is in possession, this should put the pur- 
chaser upon inquiry, and in legal effect will be equivalent to 
notice.—Smith v. Zureher, 9 Ala. 210. Hanrick & Powell v. 
‘Thompson, 9 Ala. 409, does not conflict with the above autho- 
rities. Defendant must aver in his answer that he had not no- 
tice at the time of the purchase, nor at the time title was made 
to him—must state when he paid the purchase money, and 
must allege that vendor was only pretended to be seized in fee, 
and that he was in possession: Without these, he is charged 
with notice.—Moore y. Clay, 7 Ala. 750-1. 


liuntineton, contra: 

1. The injunction will be dissolved when the answer denies 
the allegations of the bill—Withers’ Ex’rs vy. Dickey, 1 Stew. 
190; 3 S. & P. 284; Long & Long v. Brown, 4 Ala. 622; Dun- 
Jap v. Clements et al. 7 Ala. 539; 10 1b. 486. ‘The answer of 
ene of the defendants. sufficient.—Dunlap v. Clements, 7 ib. 539. 
When the case presented by the bill does not contain sufficient 
equity, the injunction will be dissolved and the bill dismissed, 
and damages allowed.— Williams et al. v. Berry, 3S. & P. 284; 
10 Ala. 566; 10 ib. 596. 

2. There is no equity in the bill— 

For want of proper parties. No decree can be had against a 
purchaser without notice of a lien, unless his vendor, who was a 
purchaser with notice, is made a party.—Singleton v. Gayle, 
Por. 270. The bill alleges that McGrew was a purchaser with 
notice, and alleges facts from which notice may be inferred to 
Logan ; hence the necessity of McGrew being made a party de- 
fendant.—Harris et al. y. Carter’s Adm’r et al., 3 Stew. 383; 
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Cullum v. Batre, ex’r, 2 Ala. 415; Walker et al. v. Br. Bank 
at Mobile, 6 ib. 452; Judson v. Emanuel et al., 1 ib. 598. 
There is no equity in the bill on account of the negligence of 
complainant. A party who seeks relief in equity must show 
himself ready, desirous, prompt and eager, and time frequently 
becomes the essence of the contract, and negligence will always 
bar relief against a purchaser where the complainant has not 
shown that he had done all he could with as little delay as pos- 
sible.-—Goodwyn v. Lyon, 4 Por. 307 to 314-09; Milward y. 
Thanet, 5 Ves. 720; Guest v. Homfray, 5 ib. 818; Alley y. 
Deschamps, 13 ib. 224. The bill should have been filed, if not 
before, at the earliest possible moment after Geo. W. Brewer 
conveyed to Maxwell, or shown an excuse why it was not filed.— 
Johnson v. Johnson, 5 Ala. 90; Goodwin vy. Lyon, 4 Por. 307; 
Steele v. Kinkle, 3 Ala. 352; French v. Garner, 7 Por. 549. 
The bill must show an excuse for not filing, when third per- 
sons are acquiring an interest; because, if a party suffers the 
person holding the legal title to go on and sell, with a knowledge 
of such sale, he cannot afterwards be heard to urge the want of 
authority, and unless he acts with promptness, after acquiring 
knowledge of such sale, he cannot be heard to contest the want 
of authority.—Steele v. Kinkle, 38 Ala. 352; King v. Cantrol, 4 
Tred. 251; French v. Garner, 7 Por. 549; Perkins’ Ex’rs y. 
Winter’s Adm’x, 7 Ala. 868; Johnson v. Johnson, 5 ib. 90. 
The bill does not state that the complainant prepared and pre- 
sented a deed to Geo. W. Brewer for said land, as the law re- 
quires of him.—Reid vy. Davis, 4 Ala. 85. 
‘The complainant in his bill relies mainly upon his equity as 
derived from the bond for titles. Of course, if the bond be 
fraudulent, the complainant has no equity. 


DARGAN, C. J.—Thomas J. Brewer being entitled to a 
pre-emption right to the north-west quarter of section twenty- 
one, township eighteen, range one, west, according to the laws of 
Congress, did, in the year 1834, make proof of his claim to the 
register and receiver of the land office at Demopolis, who issued 
to him a pre-emption certificate in the usual form. But the said 
‘Thomas J. being unable to pay the government the purchase 
money, George W. Brewer, his brother, advanced the same, and 
the complainant assigned to him the certificate. A patent for 
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the land was subsequently issued to George W. as the assignee 
of Thomas J. Brewer. ‘These facts are not controverted, and, 
I think, the proof establishes that the agreement between the 
two brothers was, that George W. Brewer should, after the is- 
suance of the patent, convey to Thomas J. the east half of said 
quarter section, and in consideration that the purchase money 
was advanced by George W., he was to retain the other half to 
himself. In the year 1839, before George W. Brewer had parted 
with the legal title, he stated to James Curry that there was a 
bargain between him and his brother that he, George, was to pay 
the pre-emption money and have one half of the land, and his 
brother was to have the other half; and if his brother died, his 
family would be entitled to the east half of said quarter section. 
‘These admissions were made at a time, and under circumstances, 
that to my mind go far to show that they correctly describe the 
agreement between the brothers. Thomas J. Brewer was then 
lving sick, and George W. was leaving home with the view to be 
married ; and they were made for the purpose that Curry might 
be a witness to the agreement. Under sach circumstances there 
could have been no motive in misrepresenting the agreement, and 
as it had not been reduced to writing, it was certainly proper that 
it should be made known to others who could bear testimony to 
the contract. The truth of these admissions, too, is to some 
extent corroborated by the history of the case; for, as Thomas 
J. Brewer was exclusively entitled to the pre-emption right, it is 
scarcely probable that he intended to relinquish the entire bene- 
fit of it to his brother in consideration of his paying the govern- 
ment price, which amounted to about two hundred dollars, when 
the land itself was worth over a thousand, especially as Thomas 
J. was poor and had a family dependent on his labor for a sup- 
port. Under such circumstanees it is but reasonable to suppose, 
that it was the intention of the parties that some portion of the 
benefit of this right should be reserved to Thomas J., and that 
he should not be excluded entirely from all benefit arising from it. 
‘Taking then the admissions of George W. Brewer thus delibe- 
rately made, together with the character of the transaction, and 
the improbability that it was the intention of the parties that 
Thomas J. should be deprived of all benefit in the right of pre- 
emption which belonged exclusively to him, and my mind is fully 
satisfied that it was the agreement between the two brothers, that 
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Thomas J. should have the east half in consideration of his right 
of pre-emption, and that George W. should have the other in 
consideration of his advancing the money to pay the government. 
Nor can it be objected that these admissions are not evidence 
against George W. and those who claim under him, for the rule 
of evidence is, that the declarations of one against his interest, 
that he holds as tenant or trustee of another, are admissible 
against him and those who subsequently succeed to his rights or 
estate.—1 Greenl. Ev., § 189; Varick v. Biggs, 6 Paige, 323. 

The next question that arises is, whether a court of equity 
would decree the specific performance of this agreement between 
the immediate parties thereto, in the absence of any written in- 
strument evincing its terms? It cannot be doubted but that a 
court of equity will decree the specific execution of a parol agree- 
ment to sell or convey land, notwithstanding the statute of 
frauds, when there has been sucha part performance of the agree- 
ment that it would work a fraud on the party seeking its specific 
execution, to refuse it; and I think I may safely say, that all 
the cases agree in this, that if the vendee has paid the purchase 
money and been let into possession under the agreement, this will 
be considered such a part performance as will entitle him to a 
specific performance of the parol agreement.—2 Story Eq., § 66, 
67; Cummings’ Heirs v. Gill, 6 Ala. 562; Meredith v. Nash, 3 
Stew. 207; Hays v. Hall, 4 Por. 375, Indeed, it may be the 
rule that the taking of possession without the payment of the 
purchase money would be a sufficient part performance to justify 
the court in decreeing a specific performance. ‘This question, 
however, I do net consider before us. But all doubt must be 
removed when the possession is taken under the contract and in 
pursuance of its terms, and the entire purchase money is paid, 
that this will be held a sufficient part performance to entitle the 
vendee to a specific execution of the contract. Applying this 
rule to the agreement entered into between Thomas J. and 
George W. Brewer, I feel no hesitation in saying that there has 
been such a part performance as will entitle the former to the 
relief which he seeks against the latter. ‘The right of pre-emp- 
tion belonged to Thomas J., and the agreement was that George 
W. should have the one half in consideration of his advancing 
the purchase money to the government, and that Thomas J. 
should have the other half in consideration of his right of pre- 
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‘emption. ‘This must be considered as tantamount to the pay- 
ment of the purchase money, for nothing more was due to George 
W. before he ought to have conveyed according to the contract, 
and I think the testimony conclusively shows that from the time 
of the agreement, Thomas J. Brewer has had the possession and 
control of the east half of said quarter section, and has alsu 
made some improvements thereon. This must entitle him to 
x specific execution of the agreement as against George W. 
Brewer. ‘The principle, too, is well settled, that where the spe- 
cific execution of an agreement would be decreed between the 
immediate parties, it will also be decreed between parties claim- 
ing under them, unless some other contrelling equity intervenes 
which would render it improper, according to the rules by which 
courts of equity are geverned, to decree its specific execution.— 
2 Story Eq. 96; Hays et al. v. Hall, 4 Por. 374. Thus, if one 
purchase lands with a knowledge of a prior contract on the part 
of the vendor, to convey them to another, he is affected by all 
the equities that bind the land in the hands of the vendor, and it 
is equally true that possession by the first vendee is notice in 
law to the second, although in point of fact he did not know of 
the character of the contract under which he had the possession. 
Thus, if a tenant has changed the character of his holding and 
agreed to become’a purchaser, still his possession must amount 
to notice of his equitable title, and a subsequent purchaser is 
bound by it.—Sug. on Ven., 9th edit., vol. 2, side page, 291-2; 
16 Ves. 249; 2 Sch. & Lef. 583; Smith & Co. v. Zurcher, 9 
Ala. 208. Indeed, it may be safely laid down as an invariable 
rule, that if one purchase land in the possession of another with- 
out inquiring into his rights or the character of his possession, 
he is affected with all the equitable rights binding on his vendor, 
and he cann&t set up the want of notice to protect himself, for 
seeing another in possession he was bound to inquire into the 
character of such possession. 

It has, however, been strongly argued, that the silence and 
conduct of the complainant in not letting his claim be known at 
an earlier date, ought to preclude him from asserting it against 
Logan, who claims to have purchased the land without actual 
notice of the equitable title of the complainant for a valuable 
consideration. I cannot, however, discover in the conduct of the 
complainant any such positive act, or such silence when he ought 
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to have spoken, .as should produce a forfeiture of his equitable. 
title, or render it inequitable in him to assert it. He knew not- 
of the conveyance to Maxwell at the time.it was executed; be- 
sides, this deed was voluntary. Nor did he know of the convey-. 
ance by Maxwell to Shearer.and Glover as trustees, at the time. 
it was executed; and it may..be remarked that this deed also 
was without consideration, moving from the grantees to the 
grantor, and I think the testimony insufficient to show that he 
was present at the.public sale by the trustees when McGrew 
became the purchaser, and besides the fact that Logan purchased 
by a quit claim deed from McGrew, it is manifest that the com- 
plainant had no knowledge of this conveyance when it was exe- 
cuted. .The acts or conduct of the complainant have not become - 
the basis of the acts of any one through whom the defendant 
Logan claims, nor bas his silence misled.any gne ; he therefore 
cannot be said to haye forfeited his equitable right, or through , 
his act or omission rendered it inequitable or unjust now to as- 
sert it against George W. Brewer and those who claim under him. . 

Independent, therefore, of the bond for titles, and assuming 
that it was ante-dated, that its true date was in the year 1845, 
instead of 1835, I still think that the chancellor erred, and that . 
the complainant is entitled to the relief that he seeks. We must: 
therefore reverse the decree, and here render such decree as the 
court.below should have rendered. 

It is therefore ordered, adjudged and decreed that the injunc- 
tion heretofore granted in this case be re-instated and perpetu- 
ated, and that the complainant, Thomas J. Brewer, be invested 
with the legal title to the east half of the north-west quarter of 
section twenty-one, township eighteen, range one, west, which 
said land is more particularly described in the pleadings, and 
that he be quieted. in his possession thereof. It is further or- 
dered and decreed that the. complainant recover of the defend- 
ants, George W. Brewer and Benjamin T. Logan, his cost in. - 
this court, and said Chancery Court. 
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. When the court below chargés the jury that if they believe the evi- 
~ dence they must find for the plaintiff, the defendant seeking to revise 
the charge must either show that there was conflicting evidence be- 
fore the jury. and that therefore the charge of the court invadedtheir 
province, or he must set ont all the evidence in the record, that the Ap- 
pellate Court may be able to determine whether the charge is sus- 
tained or authorized by it. 
2. The statute conferring upon the registers in chancery power to ap- 
point trustees in certain cases, (Clay’s Digest, 350, 3 33, and Pamph- 
let Acts of 1845-6, p. 16,) is not unconstitutional in vesting quasi — 
judicial powers in officers who are not elected, commissioned and 
qualified as judges are required to be by the constitution. 
It seems, that the proceedings of a register in‘chancery inthe ap- 
pointment of a trustee cannot be collaterally impeached. 
Detinue may be maintained for the recovery of a slave who at the 
commencement of the suit was in the possession of a third per- 
son on hire, it not being shown that the hiring is of such a nature | 
as would prevent the defendant from resuming the possession at 
pleasure. 


Ww 


Pe 


Error to the Circuit Court of Marengo. Tried before the 
Hon. Geo. D. Shortridge. 


A. R. Manwine, for plaintiff in error : 

1. All the title of the plaintiff below was derived from the 
order or decree of a register, the mere clerk of a Chancery 
(Court, and the statutes under which the register acted are void. 

‘The people of Alabama, in forming their government, took | 
great pains to keep the legislative, executive and judicial func- 
tions separate. Upon’ ‘this point the constitution is remarkably 
emphatic. ‘The mere “declaration of this principle is made to 
‘ “onstitute an entire article in two sections, df that instrument. 
(See Art. II.) Indeed, according to our American ideas, this 
distribution of the powers of Government is necessary to the 
prevention of tyranny. Judicial powers are vested in the courts 
only, and their independence of the other departments is intended 
co be maintained by a certain prescribed mode of electing the — 
judges, by putting their offices during the terms mentioned in 
tlie eonstitation, béyond the reachi of the General Assembly: and: * 
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Governor, and by other provisions designed to have the same 
effect.—See Art. V, §§ 1, 12,13 and 14. Justices of the 
peace are expressly provided for by section 10, of this article. 
None of these provisions apply to a register, and he is not in 
any sense a judge within the meaning of the constitution. His 
action upon matters referred to him by the chancellor, does not 
show him to be so, for that action has no effect, until, upon his 
report thereof, it is adopted and confirmed by the chancellor, 
and so becomes his. 

But the statutes which undertake to authorize registers to 
substitute one trustee for another, to divest one citizen and de- 
volve upon another the legal title to property, (all that title 
which alone the common law courts of the land can recognize,) 
deal with a register as if he were a judge, and do not require any 
confirmation of his act, and an appeal or writ of error for the 
revision of his decree would bring the cause from him directly 
into this court. The Legislature had no more power to confer 
upon him this high attribute of a court, and place him in such 
relations to the judiciary of the State, than it has to clothe 
with other judicial powers any minion of its own whom it may ap- 
point, and pay, and remove at will. ‘The violation of the consti- 
tution is the same in kind, though different in degree, as would 
be the creation by the General Assembly of a court of Star- 
Chamber or High Commission. 

Again: the register not being a judge, or having a judicial 
capacity by the constitution, if he can be invested with it by 
statute, must put it on in the manner the statute prescribes, else 
he is no judge, and proceedings before him are coram non judice. 
In this case he did not give the notice prescribed, of his intend- 
ed judicial action. And his precipitate appointment of a new 
trustee upon the very day of the application by one or two only 
of the several beneficiaries mentioned in the deed, gave no more 
title than would the act of any other unauthorized person, 

2. The defendant below had acquired title to the slave sued 
for, by the statute of limitations. For the title of the trustee, 
Law, devolved on his administrator in 1835, to whom a right of 
action accrued about that time; (Mauldin, Montague & Co. vy. 
Armistead, Adm’r., 14 Ala. 702) and the statute did not after- 
wards Cease to run.—Ang. on Lim. (2d ed.) 205-6, 518 et seq. ; 
Howell v. Hair, 15 Ala. 195; Lowe’s Adm’r. v. Jones, ib. 545 ; 
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Mercer y. Selden, 1 How. U.S. R. 545; Demarest v. Wyn- 
koop, 3 J. C. R. 129. 

3. The slaves, when suit was brought, were in the hands: of 
persons to whom they had been hired, and who, according 
to the decisions of this court, were purchasers of them during 
the term of the hiring. And detinue can no more be sustained 
against the person who let them to hire, after he had parted with 
the possession of them, than against one who had sold his entire 
interest in the property.—See 2 Stark. on Ev. 281, (Detinue.) 
“The gist of the action of detinue is the wrongful detainer at 
the date of the writ, and not the original taking of the chattel. 
It is generally, therefore, incumbent on the plaintiff in this ac- 
tion to show an actual possession by defendant, or a general con- 
trolling power over the chattel at the date of the writ.’’—Charles 
vy. Elliott, 4 Dev. & Bat. 468. 

It is upon the same principle that detinue cannot be maintain- 
ed after the destruction or death of the chattel sued for.—Lind- 
sey v. Perry, 1 Ala. 203. 








W. M. Broooxs, conéra : 

1. The register had the power to appoint the trustee, (Clay’s 
Dig. 350, §§ 32 and 33,) and the power in this case was proper- 
ly and regularly exercised.—See Pamphlet Acts of January, 
1846, p. 16. 

2. But if the appointment was irregular, it cannot be collate- 
rally impeached.—Lewis v. Intendant of Gainesville, 7 Ala. 85 ; 
Davis v. Cox, 17 ib. 714. 

3. It is to be presumed that the charge of the court was cor- 
rect, unless the contrary is shown by the party complaining. 
All the evidence is not set out in the bill of exceptions, and this 
court cannot therefore determine whether the charge of the court 
was correct or not. 

4. The property held in trust does not pass to the representa- 
tives of the trustee.—Moses v. Murgatroyd, 1 Johns. Chan. R. 
119, 478. In this case the property was never in the posses- 
sion of the trustee or his administrator. Can the administrator 
in such case claim title? 

5. The law authorizing the register to appoint a trustee is 
constitutional. It is no invasion or exercise of judicial power ; 
applies simply to the remedy for the assertion of vested rights. 
Heirs of Holman et a]. v. Bank of Norfolk, 12 Ala. 416-17. 
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. Again: it may be held that the register is an ‘ inferior court.” 
- If this be so, his acts are valid, although he may not have been 
‘elected by the Legislature. 


CHILTON, J.—This was an action. of detinue to recover a 
negro woman slave called Sylva, by -Harvin, the defendant in 
error, against Wm. M. Byrd and Wm.. Burks, who, by consent, 
were discharged, and the claimant of the slave, who is the plain- 
tiff in error, admitted to defend.. The plaintiff below had a 
verdict, on which judgment was rendered in his favor. -Upon 
the trial a bill of exceptions was sealed, from which it appears 
that the plaintiff below introduced as evidence a deed executed 
by Robert Sanders on the 19th-day of January, 1832, to Gabri- 
el W. Law, conveying to him the slave in controversy, with oth 
ers, in trust for the daughter of said grantor, Sarah A. Ken 
drick, widow of the late Thomas Kendrick, to have and to hold 
for her use during .the. term of her natural life, without nie 
subject to her disposal or the disposal of any future husband s 
might marry ; the trustee to permit her to en joy said Seca 
but the same not to be subject to her debts, and in the event of 
her death, the trustee named was to be seized of the property for 
the use and benefit of the grantor’s son and daughters who are 
named in the deed, share and share alike, to them and their heirs 
forever. ‘The deed makes provisions of a similar character for 
the grantor’s other children and some grand children, but for the 
sake of simplifying the matter we omit them. This deed wa: 
proved to have been duly executed in South Carolina, where the 
parties resided in 1832. 

In the latter part of 1835, or first of the year 1856, Sarah 
A. Kendrick died, the trustee, Law, haying previously departed 
this life. James Law, Sr., was appointed the administrator of 
the latter, and he having been removed, a successor to such ad- 
ministration was acting in that capacity, when the following 
proceedings were had before the register in chancery of the 4th 
district, namely: A petition addressed to the chancellor was 
exhibited by Wm. W. & Margaret J. Harvin, his wife, setting 
forth the execution of the above deed, a copy of which accom- 
panies it; that the slaves described were brought, in 1834, by 
‘Mrs. Kéndrick, to Marengo county, and while so possessed of 

the Slaves she departed this life; that the trustee also became a 
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‘resident of :said eounty and afterwards died ; that -pétitioner, 
‘Margaret, is the only surviving child of said Sarah A., and that 
in 1842 she was lawfully married to said Wm. W. Harvin, and 
that they are the only persons interested in the estate of said 
Sarah. Wherefore they pray the appointment of another trus- 
tee in place of said Law, and suggest Wm. W.., one of the pe- 
titioners, as a suitable person. ‘The petition bears date the 27th 
October, 1846. 

On the same day the register proceeded ex parte, to appoint 
said Harvin trustee to execute said deed so far as regards the 
property given in trust for Mrs. Kendrick, the order reciting 
that this portion of the deed alone remained unexecuted. ‘The 
defendant objected to the reading of the transcript of this pro- 
ceeding in evidence to the jury, first, because the register had 
no authority tomakesuch appointment, and secondly, because no 
notice was given by the register of his intended proceeding. 
The objection was overruled, and the petition and order of ap- 
-pointment read. 

The authority of the register and the regularity of his pro- 
ceeding, are the only questions for our revision. Indeed, we 
may well confine our inquiry to the first branch of this proposi- 
tion, namely, the jurisdiction of the register; for, if he may 
rightfully make the appointment, we apprehend it cannot be co!- 
laterally seé aside. 

We say this.is the only matter proper for inquiry. Another 
question is attempted to be educed from the record, namely, 
‘the sufficiency of the proof to entitle the plaintiff below to a re- 
‘covery. But the bill of exceptions raises no question of the 
kind. The circuit judge charged, it is true, that under the 
proof in the cause, the plaintiff was entitled to a verdict, but it 
is not shown that there was a conflict in the proof which would 
have rendered such a charge improper, or that the proof was of 
such character as would render the charge obnoxious to the ob- 
jection that it was an invasion of the province of the jury. Pre- 
suming in favor of the correctness of the judgment and proceed- 
ings, we must intend that there was no such confticting testimo- 
ny- It would seem almost: @ truism, that to enable the revi- 
sing court to pronounce upon the legality of a charge based upon 
all the evidence in a cause, and pronouncing what the court con- 
. eeived ta be the--judgment of the law as predicated upon these 

















496 ALABAMA. 


Gaines v. Harvin. 








facts, the revising court must be put in possession of sucl 
facts, else there is no data upon which to found an opinion. In 
this case the bill of exceptions does not purport to set out all the 
testimony, nor does the charge purport to have been based alone 
upon that which is set out. We must, then, in conformity to 
our established rule, presume that the evidence would sustain. 
the charge if it had been set out in extenso. 

We have hitherto decided that where a party seeks to revise 
a charge like this, he must show one of two things, first, that 
the evidence was conflicting, and that therefore the court had no 
authority to give such charge, as its effeet in such case would be 
to withdraw from the jury the consideration of the conflicting 
proof; or, second, the record must set out all the proof, so that 
this court may be able to determine whether the charge was cor- 
rect as predicated upon it, either as being sustained by it on the 
ground of its sufficiency, or as authorized by it by reason of there 
being no conflict or dispute in regard to it. The record before 
us does neither, and it is consequently impossible for us to deter- 
mine whether the court invaded the province of the jury in de- 
ciding upon the effect of doubtful or conflicting proof, or wheth- 
er, if it was a case proper for such action on the part of the 
court, the decision was sustained by the proof. We therefore 
dismiss this part of the case, and turn to the consideration of 
the register’s authority under our statute to appoint a trustee. 

By the act of 1843, (Clay’s Dig. 350, § 33,) it is provided, 
that “‘ when any trustee shall die, on the application of any per- 
son interested in the trust estate to the register in chancery of 
the proper chancery district, it shall be his duty to appoint one 
or more trustees in the stead of such deceased trustee, as in case 
of the resignation of trustees: Provided, that the notice prescri- 
bed by law shall in all cases be given.”” The previous statute of 
1829, (Clay’s Dig. 581,) required a trustee who would resign 
his trust to give to all the persons concerned at least thirty days 
previous notice, but no notice is prescribed to be given in order 
to fill the vacancy. The act merely declares that “‘ upon the 
resignation or removal of any trustee as provided for by this act, 
the Circuit Court of the proper county shall have full power, &c., 
to appoint another trustee or trustees in the place of the trustee 
so removed or resigning.”’ By the fifth section of the same act, 
it is provided, that for the prosecution or defence of any suit in 
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any of the courts of this State, the court before whom such suit 
may be pending, may, on motion, appoint a trustee or trustees 
for the purpose of prosecuting or defending the same, in all ca- 
ses where the same may be necessary. 

By the act of 13th January, 1846, (Pamph. Acts, 745-6, p. 
16,) it was enacted that when the trustee died, resigned, or failed: 
or refused to act, or removed beyond the limits of the State, on 
the application of any person or persons interested in the estate 
to the register in chancery of the proper chancery district, it 
shall be his duty to appoint one or more trustees in the stead of 
such trustee: Provided, that the register to whom such applica- 
tion shall be made, shall cause twenty days notice in writing to be 
given to all persons interested in such trust estate, and in case of 
the non-residence of any or all of the parties interested in such 
trust estate, such register shall cause publication to be made in 
some newspaper printed in this State, for sixty days, stating the 
time and place when and where such application will be made 
and determined. 

Mr. Manning has argued very ably before us that this law, 
vesting in the register the power to appoint trustees, violates 
the constitution of the State; that the power to divest one per- 
son of title and to invest another with it, is a judicial power, to 
be exercised by the judicial officers of the State elected in ac- 
cordance with the provisions of the constitution, and that to hold 
that the Legislature may devolve this power upon officers whose 
tenure of oflice is not provided for by the constitution, but who 
may be created by and amenable to the Legislature, would open 
the door for the Legislature to claim and exercise all the powers 
of the government, which by the constitution are divided into 
three distinct departments, legislative, executive and judicial,. 
and each confided to a separate body of magistracy. ‘This ar- 
gument would be conclusive, had the constitution contained a 
clause restricting the Legislature in providing remedies for ex- 
isting rights, to the courts specifically named in the constitution. 
Such, however, is not the case. The first section of the fifth 
article of the constitution declares that ‘the judicial power of 
this State shall be vested in one Supreme Court, Circuit Courts 
to be held in each county in the State, and such inferior courts of 
law and equity, to consist of not more than five members, as the 
General Assembly may from time to time erect, ordain and es- 
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- tablish.” The mode of the appointment of the judges of the 
several courts and tenure of their offices is also pointed out. 

We do not understand by this provision in the constitution, 
that it was the intention of its framers to deny to the Legis- 
lature the power to confide to. ministerial officers who do not 
constitute a part of the judiciary, properly so called, many du- 
ties involving inquiries in their nature judicial. The practice 
of this, as of all other governments, having their executive, ju- 
dicial and legislative departments separate and distinct, very 
clearly shows that in the administration of the laws, inquiries 
partaking of the nature of judicial investigations are confided 

.to persons other than judges whose acts have never been ques- 
‘ tioned on constitutional questions. Auditors and commissioners 
appointed in certain cases and for specific but temporary purpo- 
ses, commissioners of roads and revenue, or for the allotment of 
dower, the sheriff in executing writs of inquiry in certain cases, 
So also the masters in chancery, the commissioner of patents of 
the United States, and commissioners under the late act of Con- 
gress in regard to proceedings for the extradition of fugitive 
slaves, all perform duties in their nature judicial, but we have 
seen no case holding their acts to be unconstitutional. To hold 
.all such acts as are performed by inferior officers void, because 
such officers have not been commissioned or qualified as the con- 
stitution requires judges to be elected and qualified, would be to 
unsettle the titles of the country, and to introduce a scene of con- 
fusion which would greatly disturb the public repose. Before we 
could be justified in.producing such a result, by declaring such 
statutes void, we must be enabled to see in them aplain and pal- 
.pable violation of the fundamental law. . This we cannot discov- 
cr in the statutes under consideration. ‘They but furnish the 
cestuis que trust with the means for the trial of their rights by 
substituting a party to represent them in lieu of one whois dead, 
removed, or the like. The action of the register in chancery in 
the appointment of such trustee is not definitive of the rights of 
third parties disconnected with the trust ; the newly appointed 
‘trustee can have no, greater right in respect of the trust estate 
than the original trustee possessed. The appointment then is a 
. matter in which the cestuis que trust and the trustee are alone 
. concerned, and is not a judicial decision, upon the conflicting title 
, of adyerge claimants to the property. 
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As to the fact that no notice was given, were we to concede 
-that the question could be raised by a stranger to the trust, and 
that the action of the register could be collaterally called in 
‘question, still we are of opinion, that assuming as true what the 
order of the register recites and what the petition avers, that 
the petitioners are the only persons mtcrested in the trust estate, 
so far as the trust remained unexecuted, there was really no per- 
son to whom notice was required to be given. _ All persons inter- 
ested in the trust estate, (by which we understand the cestuis 
.que trusts, or their representatives,) were before the register, 
which dispensed with the necessity. of notice. 

We have, after a careful examination, been unable to perceive 
any error in this record. ‘The objection that detinue cannot be 
maintained because the property at the time the action was 
brought was in the possession of a third party on hire, cannot be 
sustained. Without deciding what effect this would have, did the 
record show that the hiring was of such nature as would pre- 
vent the defendant from resuming the’possession of the proper 
ty at pleasure, it. is quite clear that it is no bar to the action 
inerely to show, as is here stated, that the property was in pos- 
session of another on hire; non constat, it may have been for an 
hour for the performance of some temporary service, or the hi- 
‘ing may have been determinable at the pleasure of the de 
fendant. 

Let the judgment be affirmed. 


HARRISON vs. HARRISON ef als. 


i. The law of the place of the parties’ actual domicil must govern ir: 
all questions of divorcee, without regard to the law’of the place where 
the marriage was celebrated. 

2. A decree of divorce regularly rendered by the proper tribunal in this 
State is not invalid because the laws of the State in which the mar: 
riage was celebrated do not allow a divorce a vinculo matrimonii. 

. A decree of divorce against a non-resident defendant, upon whom 

_ service kas been perfected by publication in, the manner preseribec 
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by the statute, is equally as obligatory upon the defendant as if he 
had been personally served with process, or had appeared and an- 
swered the bill. 

4. When a wife abandons her husband in this State and removes to 
another State, and after the expiration of three years he files a bill 
against her for divorce, he may proceed against her as an absent de- 
fendant, although she has not resided in this State during the three 
years. The desertion with intention of abandoument, which is the 
cause of complaint, having originated here, it is immaterial where 
the defendant resides during the three years subsequent thereto. 

5. A decree of divorce does not become ineffectual because the act of 
the Legislature confirming it is not passed at the first General Assem- 
bly of the State held after its rendition. 

6. Nor will the decree be pronounced fraudulent in a subsequent pro- 
ceeding in which it is collaterally attacked, on account of a misno- 
mer of the defendant in the insertion of a letter as the initial of a 
middle name, the description being otherwise sufficiently accurate, 
and there being no allegation in the pleadings of such subsequent 
suit that she was not known or called by such name. 

. Nor will the decree be considered void for fraud when collaterally 
impeached, because the bill omitted to state a fact which would have 
been a bar to the relief sought. 


. 
- 


~2 


Error to the Court of Probate of Dallas. 


Gayte & Gay te, and Boyce, for plaintiff in error: 

I. The court below erred in admitting as evidence the Ala- 
bama divorce and proceedings connected with it. 

1. Harriet Harrison is not Harriet Y. Harrison.—See Poyn- 
teron M. & D., 10, (Note F;) 2 Eee. R. 121. 

2. The insertion of the letter “‘ Y”’ was fraudulent; the no- 
tice was by publication. Defendant could not answer bill by 
that name. It enabled complainant to withhold the proceedings 
of the Chancery Court of South Carolina, and to get a decree a 
vinculo without a division of the estate.—See Clay’s Dig. 170, 
§8; Poynter on M. & D., 11, Note. 

II. The decree of divorce pronounced in Alabama is void, 

1. Because of the want of personal service upon the defend- 
ant, Harriet Harrison. There was no proof of any personal 
service.—See 15 Johns. 141; 9 Mass. 467; 1 ib. 401; 4 Cow. 
293; 138 Wend. 407; 2 Stew. 399; Ib. 445; 3 Ala. 552; 11 ib. 
668; 5 Con. U. S. R. 84; Constitution of Ala., Art. 1, § 29. 
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2. Because the divorce was fraudulently obtained. The ad- 
dition of the letter ‘‘ Y’’ in the Alabama proceedings (if the Ala- 
bama bill was file! against the applicant at all) was intended to 
elude the applicant from answering the bill, for the purposes be- 
fore stated.—See Clay’s Dig. 170, § 8; Poynter on M. & D., 
11, Note. 

3. Because when Kirkland Harrison filed his bill in Alabama 
on the ground ci tree years voluntary abandonment, the appli- 
cant and the said !‘irkland were separated by a decree of the 
Chancery Court of South Carolina, and had been for years be- 
fore, and this fact ‘ue said Kirkland, well knowing it, concealed 
from the Alabama court in fraudem legis.—See 15 Johns. 141. 

4. Because the x pplicant was married to the said Kirkland in 
the State of South Carolina, where the marriage tie is indissolu- 
ble, except by deat. Marriage is a contract, and the lez loci 
contractus governs it. 

‘The marriage tio is indissoluble in South Carolina.—See 2 
Strob. L. R. 11; 1 ib. Ea. 387; 2 ib. 174. 

Marriage is a civil contract, and the lex loci contractus 
governs it.—See 6 Ala. 765; 1 Black. Com. 345; 7 Dana, 185; 
3 Hag. Ecc. 639; 13 Eng. Ch. R. 193; Story’s Confl. of Law, 
§ 226; 8 Ala. 48; 13 ib. 802; 17 ib. 636; 8 Wheat. 1. 

5. Because the act of the Legislature of Alabama perfecting 
the divorce, is void as in violation of the first paragraph of 10th 
section of the Ist Art. of the Constitution of the United States.— 
See Ist par. 10th sec. 1 Art. Con. U. S.; 6 Cranch, 1386; 7 ib. 
164; 2 Dallas, 304; 4 Wheat. 695; 17 Johns. 195; 16 Ohio, 
599; 1 Blackf. 220. 

Ill. It is insisted by the defendants, that the remedy of the 
applicant was only by writ of crror, or bill in chancery to set 
aside the Alabama divorcee. This position is not maintainable— 

1. Because a divorce or judgment may be attacked collate- 
rally for fraud, or for want of jurisdiction of the person or sub- 
ject matter.—See 2 Stew. 129; 15 Johns. 141; 16 Ala. 280; 
Smedes & M. 505; 7 ib. 85; 2 Watts, 354. 

2. Because the applicant was not a party to the proceedings, 

IV. It is insisted that the decree in South Carolina is void for 
want of jurisdiction, because Kirkland Harrison was domiciled 
in Alabama, and his domicil was hers. Ordinarily this may 
be true, but in this case the argument will not hold— 
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1. ‘Because: Kirkland Harrison appeared in “South Carolina 





and answered the applicant’s bill, without objecting to the juris- ’ 


diction of the court.—See 2 Scam. 263-79; 4 McCord, 79; 3 
McLane, 587; 4 Geo. R. 47; 1 Denio, 91; 1 Mason, 360; 2 
Eee. R. 18; 2 McLane, 473; 12 Ala. 90; 3 ib: 552; 10 New 
H. 61. 

2. Because applicant was driven to her friends in South Caro- 
lina by the inhuman cruelty of Kirkland Harrison, and his con- 
duet gave her a distinct residence and domicil.—17 Ala. 250. 

3. If the South Carolina decree is good and valid, that too 
gave her (as against the Alabama divorce) a domicil in South 
Carolina.—See Fillimore on Domicil, 57 L. Lib. 2 

V. The decree was not presented to the ensuing Legislature. 
and therefore it is void.—See Clay’s Dig. 171, §10. ‘The de- 
crée was rejected at the session of 1841-2, and we pledge our- 


> 


selves to show it from the journals of the Legislature. ‘This ’ 


rejection was forever conclusive against the divorce. 


Larstey & Hunter, contra: 


There is but dne question involved, to-wit: was the divorce se ‘ 


radically defective that the Probate Court should have ihesiited zu 
it as a mere nullity, and decreed dower to the former w ife? To 
détermine this question, we would, inthe first place, suggest these 


general facts and principles which protect the bees: ne stand * 


in’ the way of the objections made to it: 


1. The divorce has the dignity not merely of a decree of the ° 


court of chancery, a court of general jurisdietion and our higli- 


est court of record of original jurisdiction, but also the dignity 


of Being an act of the Legislature.—Secé Con. of Ala., Art. 6, 
§ 13; Clay’s Dig. 169, § f. 


2. This is not a direct proceeding in the samé or an appelate ‘ 


or higher court, to set aside the divorce; but is a collateral at- 


tack'in a proceéding for dower in an infefior’ court of special ‘ 


and limited jurisdiction. 

3. When decrees and judgments are thus collaterally attacked, 
the’ strongest possible intendments are made ‘in their favor.—16 
Ala. 271; 10 Pet. 449; 6 Por. 219; 7 Cranch, 428; 3 Pet. 193; 
& Cranch, 267; 8 Pet. 8; 4 Scam. 364; 8 How. U. S. 340-41. 

First, as to the jurisdiction of our Chancery Court. No proof 
é’imnde: being made, but the record alone relied onto sustain the’ 
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objection to the jurisdiction, the strongest intendments-are made ° 
in favor of the jurisdiction —2 How. U.S. 340-41-42. But ° 
there can be no doubt as to this jurisdiction.—See 2 Kent’s » 
Gom. 106; 4 Wheat. 629. 

As to the second objection, that the notice was by publication 
instead of personal service, it cannot be made in this collateral 
way.—16 Ala. 271; 40 Pet. 449. - But if that matter could be ° 


looked into in this manner, the notice by publication was cer- ~ 


tuinly sufficient.—Sce Clay’s Dig. 352, § 5. Notice by publi- 
cation in a divorce case is less objectionable than in other cases, 
for-no judgment pro confesso is allowed; but full proof is re-— 
quired, as in cases of: answer Laas. aon Clay’s Dig. 170, 
§ 6; Ib. 852, §§ 44; Ib. 170, 5; 12 Ala. 369. 

Thirdly, as to the indissolubility of the marriage. It was not 
indissoluble by the laws of South Carolina.—See 2 2 Kent’s Com. 
106; 4 Wheat. 629-96; Story’s Confl. of L. 318, § 213. If: 
the: marriage were indissoluble in South Carolina, that would not 
prevent a valid divorce, when the parties had abandoned their ° 
domicil in that State and fixed anew domicil where the law per- 
mitted divorce.—9 Por. 9; 12 Ala: 54; 2 Kent’s Com. 459; Story’s 
Confl. L. 233-168-69-54, §§ 178-99, 280; 3 Martin, 60; 3 ib.581; 
4 ib. 649; 6 ib. 83; 9 ib. 573; 14 ib. 574; 17 ib. 517-605-6; 2 
Burrow’s R. 1077; 3 Wheat. 101; Wheat. Elem. of the Law of 
Nations, 199-200. Besides these general authorities, the fol- 


lowing are cited as being precisely in point, and conclusive in - 


our favyor.—Story’s Confl. of Laws, 350, § 230, A, 3d edit. pub- 
lished in 1846, but not in previous edition.—Dorsey v. Dorsey, 
7 Watts, 350; Harding v. Alden, 9 Green]. R. 140; Barber y. 
Root, 10 Mass. 260; McGuire v. McGuire, 7 Dana, 181; Coop 
er y. Cooper, 7 Ohio R. 528. 

As to the the fourth objection, that the divorce impairs the 
obligation of the contract of marriage, we simply refer to 2 


Kent’s Com. 106; Dartmouth College y. Woodward, 4 Wheat. « 


§29-96. 

Fifth, as to the fraud alleged—first, it does not appear that 
any such question was made on the evidence in the court be- 
low. » Secondly, fraud is never presumed, but must be clearly: 
proved by evidence necessarily pointing to it. Third, the in- 
sertion of the letter “‘ Y’’ and the omission to mention the Soutli’: 


.* 


ors * 


SE TREN EE TIERS mer a 


Carolina procecdings, se far from pointing of themselves (or by ~ 
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the aid of connecting evidence) to a fraud, are merely collateral 
independent facts, which do not even tend to prove a fraud. As 
to the letter “‘ Y,”? see Edmondson v. The State, 17 Ala. 199. 
As to the South Carolina decree, even if valid, it was wholly 
immaterial, unless pleaded by her in the chancery divorce suit. 
No actual knowledge of its existence on his part is shown; nor 
was he bound to disclose it, if he had known its existence, and 
if it had been material, because it was matter of defence to be 
set up by her.—See Adams v. MeMillon, 7 Por. 73; Gould’s 
Plead., p. 177, ch. 4, § 17; Chitty’s Pl. 301; 1 Story’s Eq., 
§§ 204-5-6-7; 9 Ala. 662. But the South Carolina decree was 
absolutely void for want of jurisdiction of the subject matter. 
Harrison’s answer could not waive that.—See 7 Por. 37; 8 ib. 
554. To show that her legal domicil was in Alabama, we cite 
Story’s Confl. of Laws, 166, §198; Ib. 57, § 46; 14 Martin’s 
R. 574-78 ; 9 Bligh’s R. 89-103-4. 

As to Harrison’s affidavit for publication—see 4 Hump. 346; 
1 U.S. Dig. 590, § 13. 

The marriage domicil is thus shown to have been in this State. 
That being so, it is clear the South Carolina court had no juris- 
diction, but it was usurping a jurisdiction over a matter belong- 
ing exclusively to our courts.—See 1 Johns. 424 ; 11 Mass. 227; 
7 Dana, 181; U.S. Law Mag., Nov. 1850, p. 295. 

Most, if not all the objections now urged against the divorce, 
if they ever had any validity, should have been set up in the 
Chancery Court against the decree by which they are now con- 
cluded ; they came too late, if there was no other objection.—Sce 
the case of Lampkin v. Heyer, van. Term, 1851. 

It will be observed that no South Carolina decisions are in evi- 
dence; consequently those which may be read in argument can 
have no influence as proof of any peculiar law in that State.— 
See Inge v. Murphy, 10 Ala. 885; Bender v. Reynolds, 12 ib. 
446-8. 


DARGAN, C. J.—This was an application to the Court of 
Probate of Dallas, by Harriet Harrison, claiming to be the 
widow of Kirkland Harrison, deceased, and praying that dower 
might be allotted to her of the lands of the decedent. ‘The ap- 
plication was dismissed, and the cause is brought before this 
court by writ of error. 
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The facts which give rise to the questions of law for our re- 
‘vision, are these: In 1828, Kirkland Harrison, the decedent, in- 
termarried with Harriet-Ellison, the plaintiff in error, in the 
State of Seuth Carolina, where both the parties then resided and 
ontinued to reside until the year 1834, when they removed to 
this State with the view to make it their permanent home. Ina 
few months, however, after-residing in this State, the plaintiff 
left her husband and returned to the State of South Carolina, 
where she has ever since-remained; but the decedent, her hus- 
band, continued to reside in this State until his death, which 
took place in the year 1850. In-+the year 1835, the plaintiff in 
error filed her bill in equity in South Carolina, alleging cruelty 
on the part of her husband towards her, ‘and praying alimony, 
and to be protected in living separate and apart from her hus- 
band. A commission was issued from the Court of Chancery in 
South Carolina directed to commissioners in this State, and be- 
fore them Kirkland Harrison answered the bill denying the alle- 
gations of cruelty, but made no objections to the jurisdiction of 
the court. It does not appear that he took any furthér notice of 
the suit, but she examined witnesses, and a decree was ren- 
dered in conformity with the prayer of the bill. 

In the year 1839, Kirkland Harrison filed his bill in‘the‘Chan- 
cery Court of Dallas county against the plaintiff in error, in 
which she was styled Harriet Y. Harrison, formerly Ellison, al- 
Jeging that she had voluntarily left hhis‘bed and board for the 
space of three years, with the intention of abandonment, and 
praying a divorce from the bonds of matritnony. This bill, how- 
ever, took no notice of the decree that had been rendered in the 
State of South Carolina, and the plaintiff was made a party to it 
by publication only, without personal service, and it is stated in 
the affidavit of Harrison, filed to obtaim the order of publication, 
that the plaintiff then resided in thie State of South Caro- 
lina, and without the limits of this State. Upon proof of the 
marriage and that the parties removed to this State in the early 
part of the year 1834, and that the plaintiff in error left her 
liusband in a few months thereafter and returned to South Caro- 
lina, where she had ever since remained, the chancellor de- 
erced a divorce according to the prayer of the bill. This de- 
¢ree was rendered in July, 1841, and in pursuance thereof an 
act was passed by the Legislature of the State of Alabama, on 
33 
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the 15th day of January, 1844, divorcing the said Kirkland 
Harrison from his wife Harriet.. In the year 1845, Kirkland 
Harrison intermarried with Margaret Smith in this State, with 
whom he lived as his wife until his death, and had by her one 
child, who is now an infant.. It also appeared:in the court be- 
low, that by the laws of South Carolina, where the contract of 
marriage was celebrated between Kirkland Harrison and the 
plaintiff, the bonds of matrimony are indissoluble so long as the 
parties live, and for no cause can a valid marriage be dissolved 
by the courts of that State. 

This being the law of that State, it is eontended, first, that a 
marriage celebrated there eannot be dissolved in another State, 
although the parties have removed to, and become citizens of suc): 
other State, in which divorces a vineulo are allowed. I cannot 
doubt but that the law of the place of the actual domicil of the 
parties is to govern in questions of divorce, without regard to 
the law of the place where the marriage was celebrated ; and if 
the laws of the place of the domicil allow of divorces for any 
cause, the injured party may obtain one, although the law where 
the contract of marriage was consummated would not allow it for 
any cause. ‘This is said to be the settled doctrine of the Ame- 
rican courts, by Judge Story, in his work upon the Conflict of 
laws, § 230, and the decisions to which he has referred, and 
which have fallen under my observation, fully sustain his as- 
sertion. 

In the case of Barber vy. Root, 10 Mass. 265, the parties 
were married in Massachusetts, but afterwards removed and 
fixed their domicil in Vermont, and in the lattem State the wife 
optained a divorce a vinculo by a decree of the Supreme Court. 
‘he validity of this decree came in question before the Supreme 
Court of Massachusetts, and it was determined to be valid, not- 
withstanding the cause for which the divorce was granted in 
Vermont would not have been sufficient to authorize the divorce 
by the laws of Massachusetts; and in the opinion the principle was 
asserted, that the conduct and relative duties of the married parties, 
us well as the relation itself, must be governed by the law of the 
domicil of the parties, and not by the law of the place where the. 
marriage was contracted; and even in annulling the relation, 
reference must be had to the law of the domicil, and not to the 
law of the place of the contract. In the case of Harteau y. 
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Hartesu, 14 Pick. 181, the court said, that the place where the 
marriage was had seems to be of no importance, but we must 
look to the relation of the parties, as it subsists and is regulated 
by our laws, without considering under what law, or in what 
country the marriage was contracted. In the case of Dorsey v. 
Dorsey, 7 Watts, 350, the parties being citizens of Pennsylva- 
nia were married there, but afterwards removed to Ohio, where 
the husband deserted the wife, who returned to her friends in 
Pennsylvania, and in that State filed her libel for divorce. The 
libel was dismissed on the ground that the courts of Ohio alone 
had jurisdiction of the matter, as the parties had their actual 
domicil in that State at the time the offence by the husband was 
committed. Chief Justice Gibson, in delivering the opinion of 
the court, said, “ that the law of the place of the marriage must 
necessarily be the law of the marriage, as to its primitive obliga- 
tion; but except upon the principle of perpetual submission to 
its supremacy in all things, it is not the law of the contract for 
the determination of its solubility.”? Again: he said, ‘‘ while 
the parties remain subject to our jurisdiction, the marriage is 
dissolvable only by our laws, but when they are remitted to ano- 
ther, it is incidentally remitted along with them.” The same 
principle is asserted in the case of Maguire v. Maguire, 7 Dana, 
181. But it is contended, that by the laws of England the 
courts of Alabama have no authority to dissolve a marriage 
celebrated in a country where such contract is indissoluble, and 
that these laws are to govern in determining this question. But 
upon an examination of the English authorities, it will be found 
that even they would compel us to hold, that when a marriage 
is dissolved by the proper tribunals of this State, and the valid- 
ity of the divorce is brought in question in our own courts, it 
must be held valid, notwithstanding by the laws of the place 
where the marriage was contracted no divorces were allowed. In 
the case of Rex v. Lolly, Eng. Crown Cases, 240, the prisoner 
was indicted and convicted of the crime of bigamy. Upon the 
trial it appeared that he had been married to Ann Sevaia, in 
Liverpool, who was divorced from him by the Consistorial Court 
of Scotland, and after such divorce, he was again married in 
England to Helen Hunter. ‘The case was argued before all the 
judges of England, and they held the conviction right, on the 
ground that no foreign tribunal could dissolve an English marriage 
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a vinculo matrimonii, for a cause for which it was not liable to be 
dissolved in England; and this case has been followed in the two 
subsequent cases of Tovey v. Lindsey, 1 Dow. R. 117, and Mc- 
Carthey v. DeCaix, 2 Russ, & Mylne, 614. But in the subse- 
quent case of Warrender v. Warrender, 9 Bligh R. 89, the par- 
ties were married in England, but went to reside in Scotland. 
They afterwards went to England and executed articles of sep- 
aration. ‘The husband returned and resided in Scotland; but 
the wife went abroad and never returned. The husband brought 
suit in Scotland for a divorce, on the ground of adultery; a di- 
vorce a vinculo was granted, and the cause finally came before 
the House of Lords of England on appeal, and the decree was 
affirmed on the ground that the courts of Scotland had jurisdic- 
tion to decree a divorce, the parties being actually domiciled 
there; and as the case came from Scotland, the House of 
Lords was bound to administer the Scottish law. Without at 
present undertaking to say whether this case can be reconciled 
with the case of Lolly or not, it is clear that upon the authority 
of the case of Warrender v. Warrender, we should be bound to 
hold the decree valid in this State, without regard to the ques- 
tion, how it would be considered in South Carolina where the 
marriage was contracted, For, if we admit that the courts of 
England would have disregarded the decree in the case of War- 
render and Warrender, had it been drawn in question in their 
courts, yet even the English courts hold that in Scotland, where 
the parties resided and the decree was rendered, it must be held 
valid, If we then are governed by the English decisions, as the 
parties were domiciled in this State and the decree here ren- 
dered, we cannot refuse to give it validity, because by the place 
of the contract of the marriage, the marriage tie is indisso. 
luble, 

But I cannot give my assent to the case of Lolly and those 
founded upon it. It is true we must look to the lez loct contrac- 
tus to determine upon the validity of the marriage, and also to 
ascertain the rights each party acquired in the goods or pro- 
perty of the other, possessed at the time of the marriage, or 
acquired during the time of their domicil there, But when they 
remove and acquire a new domicil and become citizens of another 
country, although they carry their rights with them, they do not, 
and cannot carry with them the lez loci contractus. They come 
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under a new set of laws, and they must govern themselves by 
them, and if they acquire new rights after their removal, the 
law of the domicil must govern and ascertain them. Thus, if a 
marriage is celebrated in a countr'y where the common law pre- 
vails, the husband becomes entitled to all the personal property 
of which the wife was possessed at the time of the marriage; but 
if they remove to a country where the civil law prevails, and af- 
terwards acquire property, the civil law, and not the common 
law of England, must furnish the rule by which the rights of the 
husband and wife must be ascertained in reference to such newly 
acquired property. So, on the other hand, if the civil law pre- 
vails where the marriage is celebrated and the parties reside, it 
will furnish the rule that will govern the rights that each party 
takes, by virtue of the marriage, in the goods of the other; but 
if they subsequently remove to a country where the common law 
prevails and there acquire property, the common law must gov- 
ern in reference to it-—Story’s Confl. of Laws, § 178. If the 
laws of the newly acquired domicil must govern the marital rights 
as to property acquired after the removal, why shall not the re- 
lation itself in reference to the future conduct of the parties be 
governed by the laws of their newly acquired home? The con- 
tract of marriage is unlike all others in this; unless it be an- 
nulled by law, the duties and obligations it imposes are never 
fully performed or ended until the contract is determined by 
death. If then a married couple shall remove from the place of 
their marriage and take up their abode in another jurisdiction, 
and one of the parties there violates all the duties and obligations 
of the contract, by what law, it may be asked, shall the injured 
party seek redress? Would the law of the domicil apply any 
other remedy for the wrongs committed within its own jurisdic- 
tion, than it would if the marriage had been celebrated there ? 
I think all will answer, that the same measure of redress and 
the same remedy would be applied, as if the parties had been 
there married; and if so, to my mind it follows that the mar- 
riage relation itself must be governed by the laws of the domicil, 
irrespective of the laws of the place of the marriage ; and if gov- 
erned by the laws of the domicil, it must be in toto; and conse- 
quently if the marriage is properly annulled by those laws, it should 
be so considered all over the world. We constantly refer to the lex 
loci to determine the validity of a contract, and I will ask if we 
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should not refer to the lex fori to determme upon the validity 
of its discharge? Upon what principle can we say that the de- 
cree rendered in the case of Warrender v. Warrender is valid 
according to laws of Scotland, but invalid in England or else- 
where? If the marriage was legally annulled in Scotland, where 
the parties resided, it should be so considered every where else ; 
otherwise, we introduce this state of things, a contract bind- 
ing on the parties every where except in the place of their dom- 
icil, and there it is legally discharged and annulled. To my 
mind, it appears that the case of Lolly is inconsistent with the 
principle that governs in the case of Warrender v. Warrender, 
and that the one or the other of them will have to be ultimately 
overruled by the English courts; or, if not, many embarrassing 
questions and disagreeable consequences will flow from the con- 
flict, which we shall escape by steadily adhering to the Ameri- 
can decisions, which hold that the laws of the domicil of the par- 
ties must govern the relation of husband and wife, from the time 
they are domiciled at their new home, without regard to the 
laws of the country where they were married. We come, there- 
fore, to the conclusion, that the deeree rendered in Alabama is 
not invalid because the laws of South Carolina, where the mar- 
riage was contracted, do not allow of a divorce a vinculo mat- 
rimonit. 

But the decree is assailed on several other grounds. It is 
urged that it is void because the plaintiff in error was not served 
with process personally, and also because it was not aflirmed by 
the Legislature at the next session after it was rendered, and fur- 
ther, that it was fraudulently obtained. 

Independent of our statute, it is certain that the decree would 
be void, beeause the plaintiff in error, who was the defendant to 
the bill, was not personally served with process, nor did she ap- 
pear or submit to the jurisdiction of the court. But in this 
State, as in many others of the Union, if not in all, the Legisla- 
ture has passed laws to enable a complainant to proceed against 
an absent or non-resident defendant, on whom personal service 
cannot be effected, by publication, when the cause of complaint 
originates in this State, (see Clay’s Dig. 353-4, § 48,) and de- 
crees rendered upon service by publication, in the manner pre- 
scribed by the act, unless controverted in the manner pointed out 
thereby, and set aside, are equally as binding and obligatory 
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upon the absent defendant as if he had been duly served with 
process, or had appeared and answered the bill. See Bank of 
Norfolk v. The Heirs of Holman, 12 Ala. 369; Glover v. Glo- 
ver, 16 ib. 440. It has been, however, argued that the cause of 
action or ground of complaint did not originate or take plaee in 
this State, and consequently the court had no jurisdiction toren- 
der the decree. But the bill alleges, and the proof shows, aswell 
as the decree itself, that the plaintiff in errer removed with her 
husbend to this State, and after living with him a few months 
here, she abandoned him and returned to South Carolina, ‘The 
abandonment or desertion of the husband is the ground of com- 
plaint, and that took place in this State. Nor can we yield our 
assent to the argument that the plaintiff must have remained 
three years in th’ State after the abandonment in order to enti- 
tle her husband to proceed against her as an absent defendant. 
The desertion, with the intention of abandonment, must continue 
three years to entitle the injured party to a divorce; but if the 
desertion takes place whilst the parties have their domicil in this 
State, it is immaterial where the guilty party resides during the 
three years, whether in or out of this State, the ground of com- 
plaint takes place here. 

Neither is the decree ineffectual because the Legislature of the 
State did not pass a law confirmatory thereof, at the next Gene- 
ral Assembly of the State held after the same was rendered. I+ 
is made the duty of the party in whose favor a decree is render- 
ed, to deliver to the Speaker of the House of Representatives, 
either by himself, his agent or attorney, a transcript of the pro- 
ceedings and decree, in the manner directed by the act of 1820, 
(Clay’s Digest, 171,) and the Speaker is to cause the record to 
be opened in the presence of the House, and the same to be read 
and proceeded upon according to the constitution of this State. 
But neither the constitution nor our acts passed in pursuance 
thereof prescribe the time within which the Legislature must act 
upon the decree to give it validity, and we cannot restrain or limit 
them to the session next after the decree is rendered, or hold the 
law void which they may pass confirmatory of the decree, be- 
cause it was passed at a subsequent session. 

The last objection is, that the decree was fraudulently obtain- 
ed—first, because the bill describes the plaintiff in error by the 
name of Harriet Y. Harrison, when her name was Harriet, with- 












































cksuidisitiasadtiaadiinanaes mammnatniiibidiesengcsu ee ——— ee 











ATABAMA.. 


Harrison v. Harrison et:als. 


512 








out the addition of the letter ¥, and’ without a middle name 
secondly, because the bill omitted to state the proceedings and 
decree had m South Carolina, nor were they brought in any 
manner to the notice of the court: 

Tt must be observed that-no evidence was introduced to show 
the intention of the complainant in alleging the name of his wife 
to be Harriet Y. Harrison mstead’of Harriet Harrison, nor that 
the plaintiff in error was misled or injured’by the insertion of the 
letter Y as part of her name. But the question arises solely 
on the fact, and the plaintiff seeks to avoid the effect of the de- 
cree, simply on the ground that she was christened by the name 
Harriet, without the addition of a middle name, and the bill was 
filed against her by the name of Harriet Y. We cannot say 
from this circumstance alone that the decree was fraudulent 
The bill frled by Kirkland Harrison sufficiently deseribed his 
wife to enable her at once to know against whom it was filed 
She is described as Harriet ¥. Harrison, formerly Ellison, and 
the place of their marriage is correctly given by the bill. If the 
plaintiff saw the publication made against her, she at once knew 
against whom it was filed. This at once would do away witl) 
the idea of intentional fraud, for if the letter Y had been insert 
ed to mislead the plaintiff and to prevent her from contesting the 
billand the decree that was rendered, the complainant would 
scarcely have given such @ description of her as would, beyond 
doubt, have defeated the very purpose he had in view. But be 
sides this, it is not even alleged’ in the pleadings that the plain- 
tiff was not called or-known by the name of Harriet Y. Harri 
son. It is not unfrequently the case that a middlename is given 
or assumed after the first is given, or that one becomes as well 
and as familiarly known by a name differing from his baptisma! 
name, as he is by his true name. Whether the plaintiff in erro: 
may not, in the one or-the other of these modes, have acquired 
the addition of the letter Y to her name-is not negatived, eithe: 
by proof or by the pleadings. ‘Phe decree cannot be affected with 
fraud on this ground. 

The only remaining ground on which the decree is assailed for 
fraud, is the omission to state in the bill: the proceedings and 
decree rendered in South Carolina, by which the plaintiff in er- 
ror was authorized and protected in living separate and apart 
fiom her husband, Kirkland Harrison. We-must bear-in. mind. 
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that we are not considering what effect a foreign tribunal or the 
eourts of a sister State would give to the Alabama decree, the 
plaintiff in error not being made a party to the bill by personal 
service of process, but the question is, what effect is to be given 
to this decree by the courts of Alabama? and we have seen that 
inasmuch as the cause of complaint arose or took place here, 
and the plaintiff in error was made a party tothe bill in the mode 
pointed out by our law, the decree is binding on her, although 
she resided out of the State and did not have actual notice of 


the suit. To hold otherwise would not only be productive cf 


disastrous consequences, but it would be to deny to our Legisla- 
ture the power to pass laws enabling the courts of this State to 
render a decree against an absent defendant, when he was not 
personally served with process, although the cause of complaint 
arose here, and the absentee is made a party to the billin the mode 
prescribed by the Legislature. Such a proposition we could not 
sanction, nor do we suppose that it would be sanctioned by any 
court either of the United States or of England. As the plain- 
tiff in error cannot object to the decree on the ground that she 
did not have actual notice of the suit, the question is narrowed 
down to this,.is the decree to be considered void for fraud, when 
collaterally called in question,. because the bill omitted to state 
a fact or a ground of defence that would have formed a bar te 
the relief sought by it? In. the case of Talbott v. Todd, (5 
Dana 190,) the Court of Appeals of Kentucky held that the 
mere omission, perversion or misrepresentation of the facts in 2 
bill would not constitute fraud, or subject the decree to impeact - 
ment on that ground. We are satisfied with the principle an- 
nounced in this case, at all events, when the validity of the de- 
cree is collaterally called in question; for, if we allow the truth 
of the allegations of the bill on which the decree is rendered to 
be contested, and. the decree held for naught, if the facts ae 
found untrue, we should take from it all binding efficacy, ard 
epen every question to litigation that has been adjudicated and 
settled by the decree. 

Coming to the conclusion that the deeree rendered in this State 
divorcing Kirkland Harrison from his wife,.cannot be impeached 
for any of the reasons alleged in the pleadings, it becomes unneces - 
sary to examine the important question, whether. the decree ren- 
dered in South Carolina in favor of the plaintiffin error was 
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binding on her husband or not. That question may be hereaf- 
iter presented in such a shape as to require its solution, but until 
then we shall express no opinion upon it. 


There is no error in the record, and the judgment of the court 
‘below must be affirmed. 


eer ese 


THE STATE vs. MOORE & LIGON. 


‘1. A scire facias is the proper remedy in proceeding under the Act ot 
February 6, 1843, (Clay's Dig. 515, 2 39,) against an incorporated 
turnpike company for a forfeiture of its charter. 

2. The jurisdiction of the superior courts cannot be taken away by 
mere implication. 

3. The-Act of February 4, 1846, (Pamphlet Aets, 44,) under which an 
incorporated turnpike company may be indicted for a failure to keep 
their road in repair, does not deprive the State of the right to pro- 
ceed for a forfeiture under the Act of 1843. 

4. In proceeding by scire facias under the Act of 1843, against an incor- 
porate company, the secre facias should allege that the defendants 
procured the act of their incorporation, or that they accepted it, or 
acted nuder it. 

5. The Solicitor of the circuit cannot, of his own volition, sue out a scirc 
facias agaiust an incorporated turnpike company for a forfeiture ot 
their charter, but can only act under the direction of the Legislature, 
or of the Attorney General. 


Error to the Circuit Court of Lauderdale. Tried before 
the Hon. Thomas A. Walker. 


Tue Solicitor of the Fourth Judicial Circuit sued out a scire 
_facias in the name of the State against the defendants, to show 
cause why a forfeiture of their charter should not be declared. 
The scire facias alleged that the defendants had been authorized 
by an act of the General Assembly of the State, approved Feb- 
ruary 3, 1846, to turnpike a.certain road which is described, and 
that they had forfeited their charter, both by misuser and non- 
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user. The defendants demurred to the scire factas, and their 
demurrer was sustained. 


AtrrorneEy GENERAL, for the State: 

1. The main question before the court is as to the sufficiency 
of the scire facias. The only requisite of a sci. fa. is that it 
should contain the same certainty that a declaration must. It 
should simply state in methodical and legal form the plaintiff’s 
cause of action. 

Declaration at the suit of injured party against corporation, 
stating that the road was out of repair, &c., was held good.— 
Noyes v. Turnpike Co., 11 Verm. 531; Turnpike v. Boyde, 2 
Harring. 315; Braden v. Berry, 20 Wend. 55. 

2. Scire facias, at common law, was the proper mode where 
there was a legal existing body, capable of acting, but who had 
abused their power. 

Information in nature of quo warranto, where there is a cor- 
porate body de facto only, but who from some defect in their 
constitution cannot legally exercise their franchise.—2 Kent. 
312; 2 Bacon. Ab. (old ed.) 31 and notes. 

The scire facias appears to deny this to be a legal existing 
body, capable of acting, but that it is a body corporate de facto 
only, and from non-compliance with the requirements of its char- 
ter it cannot legally exercise its franchise, and perhaps quo . 
warranto would be the proper mode. 

Notwithstanding this distinction between scire facias and quo 
warranto, we are not without authority to sustain a scire facias 
at common law against a corporation for a forfeiture of its fran- 
chise for neglect to perform the provisions of its charter, though 
never a legal existing body. —23 Wend. 234; 2 Ashmead, 379 ; 
11 Verm. 431; 3 Dev. & Batt. 14; 8 Hum. 235; 1 Dougl. 
282. 

3. But we are not not dependant on the common law for our 
right to a scire facias against a corporation for misuser or non- 
user.—Clay’s Dig. 515, § 39. 

Non-performance of the conditions of the act of incorporation 
is deemed, per se, a misuser that will forfeit the grant at common 
law.—23 Wend. 205. 

4, Has this statute, (Clay supra, act 1843,) been repealed by 
the act 4th Feb. °46, p. 44? 
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Admit that a proceeding under the act of 1843 was a crim?- 
nal proceeding, how stands thecase? Why, it may be contend- 
ed that the enacting of a subsequent statute to the act of 1845 
repealed by implication that act. But the law never favors the 
repeal of a statute by implication, unless the repugnance be ap- 
parent, or in their operation they be irreconcilable——Smith’: 
Com. 879; 3 Ala. 626. These statutes are not repugnant and 
irreconcilable, admitting them both to be penal statutes. The 
act of 1843 is not repealed. 

Conceding a scire facias under the act of 1843, issued against 
corporation for abuse of their powers, purely a criminal proceed- 
ing, it created no new offence. ‘To suffer a highway to be out of 
repair was indictable at common law.—Arch. Cr. P1. 4, and Com. 
v. Wilkerson, 16 Pick. 175. A turnpike is a highway and in- 
dictable. 

And it is a rule of almost universal application, that if a stat- 
ute, fixing a penalty for an offence, do not either expressly, or by 
implication, cut off or repeal the common law punishment for tlre 
same offence, it is merely cumulativee—23 Wend. 244; 5 Pov. 
32; 5 Ala. 670; Arch. Cr. Pl. 2. The act of 1846 would be 
cumulative. 

But the act of 1843, authorizing scire facias, is not a crimi- 
nal proceeding, but a civil proceeding.—State Bank v. State, 1 
Blackf. 272; Smith et al. v. The State, 7 Por. 494. 

As to the objection that the corporation may be indicted, that 
will not be sufficient to hinder a forfeiture of the franchise.— 
23 Wend. 243-4. 

Is this statute against the Declaration of Rights, Art. 1, § 
11, which says, ‘‘ no person shall be proceeded against crimi- 
nally, by information,” except, &c.?—State v. State Bank, 1 
Blackf. 272. 

If a scire facias be against the Declaration of Rights, a quo 
warranto must be also; the latter is as much a criminal pro- 
ceeding as the former, yet the books abound with statutes of 
States giving quo warranto as the remedy by which the charters 
of corporations are surrendered for non-compliance. If the act 
of 1843 be unconstitutional, there would be no way to dissolve a 
corporation. 

Non-compliance of any one of the provisions of the act creating 
the. corporation will forfeit the charter. A franchise is a con- 
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tract as much as an individual contract. If feoffment be made 
upon lands upon condition of paying rent, for a failure to per- 
form the feoffor may enter.—23 Wend. 205. 

Here the entering of a feoffor is as much a criminal proceed- 
ing as scire facias to seize privileges or immunities (which belong 
to the Government) from corporations, for not complying with 
their contract.—23 Wend. 205. 


R, W. Waker and T. M. Peters, contra: 

1. The sci. fa. in this case was not issued ‘‘ at the instance 
of the State,”’ as required by the statute. It was not ordered 
by the Governor, the Legislature, the Attorney General, nor by 
the grand jury of any county through which the road passed. 
It was issued by the solicitor mero motu. It is contrary to pub- 
lic policy, to lodge a power, so grave in its character and so im- 
portant in its consequences, with the solicitors of the circuits, 
to be exercised by them at discretion. Such a construction of 
the statute violates both its letter and spirit. 

2. This proceeding is in its nature criminal, and the same 
strictness of pleading is required as in a penal action. —9 Wend. 
373-4-5-7, and cases cited; 23 ib. 193, 215, 217, 221, 223, 
230; 7 Watts, 181. 

The sci. fa. is fatally defective, 1. Because there is no alle- 
gation that defendants accepted the charter, or that they pro- 
cured its passage. 2. Because none of the facts relied on as 
srounds of forfeiture are stated positively, but all of them hy 
way of recital, leaving every thing to mere inference, and being 
throughout so indistinct, uncertain and general, as not to be is- 
suable, §&. Because it does not conclude contra formam statuti, 
which was essential, our statute on this subject applying only 
to indictments. Sce on these points, 1 Chitty Pl. 237 and 
notes, 873-4; 1 Chitty Cr. L. 231, and cases cited; 2 Lon 
Raym. 1363; 1 Salkeld 875 ; 23 Wend. 215, 221, 223, 254; 
§} Ala. 664; 5 Dowl. & Ry. 13; 5 Greenl. 76; 10 Mass. 36; 
Pick. 192; 5 ib. 168; 3 Cowen. 1; 1 Hawks. 192; Clay’s 
Dig. 442, § 26. 

3. Where the grantees of a charter have not complied with 
the terms upon which the franchise was to vest, there cannot be 
a judgment of forfeiture, and sci. fa, does not lie. Quo war- 
ranto is the only remedy. ‘The former lies against a corporation 
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de jure, and the appropriate judgment is a forfeiture. The lat- 
ter lies against a sunpasation de facto, and the judgment is 
ouster.—2 Bac. Abr. 482; 5 St. & P. 46-7; 6 Sm. & Mar. 
599, (611-15 ;) 2 Ashueed, 349 (379 ;) Velverten, 192. 

4. The proceeding by sci. fa. is repealed by the act authori- 
zing indictments against turnpike owners, and by the special 
provisions of this charter.—Acts of 1845-6, p. 44, 143; 15 
Ala. 746; 5 Pike 595, (cited 1 Suppl. U.S. D. 1987-8 ;) 9 
Bac. Ab. 226-8 


PARSONS, J.—If there has been a forfeiture of the charter, 
it is clear, under the statutes, that a scire facias is the remedy. 
The act granting this charter to the defendants contains this 
language: .‘** That said road shall be commenced in one year, 
wnd finished and put in repair as required by this act in four 
years after the passage of the same, otherwise all privileges 
hereby granted shall be forever forfeited.’’ ‘The general statute, 
which is prior in date, enacts that, ‘It shall be the duty of the 
several solicitors in this State, in whose cireuit any turnpike 
road may be located, to issue a scire facias, at the instance of 
and in behalf of the State, against any owner of said road, 
whenever the provisions of any law creating such franchise shall 
have been so violated as to forfeit the same, by misuser or non- 
user, or when the said owner shall have done or omitted any act 
er acts which amount to: surrender of the rights, privileges or 
franchises conferred by the act authorizing the same.’”?—Clay’s 
Dig. 515, § 39. And the next section of the general act, in 
such cases, requires that the judgment of the court, when the 
issue is found for the State, shall be that the franchise is for- 
feited. It was the intention of the Legislature to make the sci- 
fa. the remedy in all such cases, and we think the object has 
been accomplished by language that admits of no controversy. 
The Legislature had clear power to prescribe such a remedy 
and such a judgment. 

2. ‘This charter enables the judge and commissioners of roads 
and revenue, for a particular failure to keep the road in repair, 
which is specifically stated in the act, to declare a forfeiture. 
But the Legislature used no language indicating an:intention to 
take away the jurisdiction of the Circuit Court,.and the rule is,. 
that the jurisdiction of the superior eourts is not to be taken 
away by mere implication. 
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8. There is another act, approved 4th February, 1846, under- 
which the defendants might have been indicted and fined if they 
failed, after being authorized to charge toll,.to keep their road: 
in repair, &c. But it is evident. that the last mentioned act: 
does not deprive the State of the right of claiming and proceed- 
ing for the forfeiture, though it: might be a reason for relying. 
upon an indictment and waiving. the forfeiture, but this is atithe 
option of the State. 

4. But we think the scire faezas was wholly defective in-one 
point and uncertain in others, and therefore we think the demur- 
rer was properly sustained. ‘The charter is a mere authority,. 
und so expressed. If the Legislature had undertaken to compel 
tle defendants to construct the road, upon the terms and condi-. 
tions of the charter, we should have looked into the question of 
its power to do so. The charter is an authority which did not. 
become a contract with, or binding upon the defendants, unless 
it had in some manner been accepted. If the sci. fa. had stated: 
that they procured the act, or accepted it, or acted under it, the 
case would have rested upon a different foundation. But noth- 
ing of the kind is alleged, and‘ consequently, according to-all 
analogy and precedent, there was no cause of action stated.— 
Lil. Entries, 411.. It is not necessary to pursue the sci. fa.. 
further, with reference to its defects and uncertainties. 

5.. The counsel of the defendants argued that the solicitor of 
the eireuit could not proceed: in such a case as this of his own 
volition, but that: he must move only at the instance of the State.. 
This is clear from the language of the act. That the act was 
drawn in view of the common law, and stands in harmony with 
it, will appear by reference to:that law. 

In England,. informations lay against persons for misdemea- 
uors, and were, i those cases, criminal proceedings. ‘The prac- 
tice of filing. them existed at the common law, and may be traced 
to the earliest periods. Informations for offences more immedi- 
ately affecting the King, his ministers, or the State, were filed ex- 
officio by the Attorney General,. while those in which a private 
individual was virtually the prosecutor, were placed on. record 
hy the King’s coroner or master of the crown office. Each of 
these officers had, and the attorney general still has the power 
ef thus accusing the subject at his. discretion. But the statute 
of IV. and V. William and Mary,.c. 18, reduced the coroner to a: 
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mere ministerial officer, and the informations exhibited by him in 
the crown office were subjected entirely to the Court of King’s 
Bench. Criminal informations at this day are of two kinds, (in 
England,) those fixed ex-officio by the attorney general, at his 
sole discretion, and those prosecuted by the coroner or master 
of the crown office, by leave of the court according to the statute. 
Chitty’s Crim. Law, 843-4-5, where the authorities -are cited. 
“*A franchise is a royal privilege in the hands of a subject,” 
and proceedings against individuals for exercising them without, 
or.contrary to the King’s grant, are, where the King alone is 
concerned, under the direction of the attorney general. The 
‘ancient writ of guo warranto was the remedy. ‘This was the 
origin of informations in the nature of a quo warranto at the 
common law. These also are filed by the attorney general of 
his own authority, or by the King’s coroner, commonly called 
the master of the crown office, formerly of his own authority, 
but since the statute of IV. and V. William and Mary, c. 18, 
under sanction of the Court of King’s Bench.—3 Burr. 1616 ; 
Angell & Ames on Corp. 606. The statute of IV. and V. Wil- 
liam and Mary is not in force in this State, and we have none 
like it that can possibly affect this case; consequently the dis- 
cretion of the State to proceed or not to proceed for the forfeit- 
ure, is not placed in the hands of any of our courts, and it has 
already appeared that they cannot derive it from the common 
law. ‘The scire facias to repeal the King’s letters patent, for 
any cause of forfeiture that may have occurred, is analogous to 
the case before us. In that case also, there was a discretion to 
claim or to waive the forfeiture. In such cases, ‘‘ previously to 
suing out the writ, a petition or memorial must be presented to 
his majesty, and a warrant obtained. thereon to the attorney 
general, upon which he will grant his fiat for suing it out; but, 
it is said, that when a patent is granted to the prejudice of a 
subject, the King of right is to permit him, upon petition, to use 
his name for the repeal of it.”"-—-2 Tidd’s Prac. 1094. The case 
before us, however, is one not affecting the rights of any particu-_ 
lar individual. It is clear that the State here is the source of 
all such franchises, to be granted or withhold by the Legislature 
at its discretion. But if, under our law, a forfeiture must be 
exacted for every act done or omitted which, in strictness, is a 
cause of forfeiture, then our law is obviously defective ; and it is 
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not only defective, but wrong, if this high discretion may be ex~ 
ercised by persons who, with regard to it, are not the represen- 
‘tatives of the State. The language of the act plainly shows 
that theLegislature did not intend to confide this discretion to 
the solicitors; but, on the contrary, it was the manifest inten- 
tion to withhold it from them. They were to act “‘ at the in- 
stance of the State,’’ which excludes the idea of their acting up- 
on their own will or discretion. ‘But I feel some difficulty in the 
question, who is to represent the-State in this matter of discre- 
tion? Itis clear that the Legislature may do so, but if the 
discretion is confined to the Legislature, the greatest abuses may 
exist for a serious length of time, ‘before they can be redressed. 
This could not have been intended. The solivitors were to pro- 
ceed “ at the instance of the State.” This language, which re- 
fers the discretion to no particular department or officer, was, 
however, used with direct reference to the common law, where, in 
the case of informations ‘in the nature of a quo warranto, the at- 
‘torney general held the‘discretion. The ellipsis in the statute 
may, therefore, be filled up from the common law, and the result 
is that the solicitor, in such cases, may proceed at the instance 
of the Legislature or of the Attorney General. In this view we 
are sustained by the opinion of a great American judge, who 
said, in the case before him, “ But an informatien for the pur- 
pose f dissolving the corporation, or of seizing its franchises, 
canpét be prosecuted but bythe authority of the comntonwealth, 
to be exercised by the Legislature, or by the attorney or soli- 
citor general, acting under its discretion or ex-officio in its be- 
half; for the commonwealth may waive any breaches of any 
condition expressed or implied, on which the corporation was 
created, and we cannot give judgment for the seizure by the 
commonwealth of the franchises of any corporation, unless the 
commonwealth be a party in interest ‘to the suit, and thus as- 
senting to the judgment.’’—Com. v. Union Ins. Co., 5 Mass. 230. 

We do not decide that oar Attorney ‘General, as an officer of 
State, can derive his powers from the common law, but we de- 
cide, by construction of the act in reference to the common law, 
which the Legislature evidently had in view, that the Legisla- 
ture intended to confer this ‘high discretion upon him, to be exer: 
cised in its behalf justly atid impartially. 

The judgment is affirmed. 
34 
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WRAY ‘vs. WRAY... 


1. Adultery committed by the wife when iusane.is no: ground for a di - 
vorce on the application of the husband. 


Exror to the Chancery Court of Montgomery. Tried before 
tue Hon. Js. W..Lesesne.. 


Tis was a bill for a divorce by Albert G. Wray against his: 
wife, Susan M. Wray, on the ground ‘of adultery. The de- 
fondant in her answer denies the adultery. She also states that 
in 1843 she was afflicted with mental derangement, and was to- 
tally unconscious, for a period of six months or more, of every- 
thing that transpired around her ; that since that time she has’. 
Nad frequent attacks of the same malady, and has in fact en. 
joyed but few lucid’ intervals; and that whilé suffering under 
this derangement ske is entirely unconscious,.2s in the first at - 
tack, of everything that transpires. 

The adultery is conclusively established’ by the testimony of 
several witnesses. A‘ number of physicians were examined as t: 
the mental condition of the defendant, and their evidence is 
somewhat conflicting.. The seven physicians who were examined 
en the part of the defendant state their belief that she was de- 
ranged during the period’ wlien the adultery was proved to have 
been committed, but they différ as to the precise character and 
nature of the derangement.. ‘Three physicians testify in behal! 
of the complainant that they saw no evidenees of insanity in the 
defendant, when occasionally visiting her professionally. 

The chancellor held that the insanity was completely estab- 
lished by the evidence, and that it constituted a good defence. - 
The bill was dismissed, and the complainant is now the plaintiff 
in error. 


Berser & Harris, and E:more & Yanesy, for the plaintifl: - 

1. As to the evidence sufficient to establish the adultery—sev 
® Greenl. on Ev. 40, §§ 39,40; Shelford on Mar. & Div. 220)- 
21, (31 Law Library ;) Poynter on Mar: .& Div., (11 Law Li- 
brary, 66-7.) 

2. If the defendant was insane at the time of committing thc 
adultery, her insanity was not of’such » charaeter.as to prevent 
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her from distinguishing between right and wrong; and if she was 
capable of distinguishing. between right and wrong, she is re- 
sponsible for-the consequences of her acts, and her insanity can- 
not protect ‘her.-—Roscoe oh Crim. Ev., 949; McAllister v. ‘Fhe 
State, 17 Ala: 437.- 

3. Her insanity is no bar ‘to a divorce at the suit of complain- 
ant.-Matehin v. Matchin, 6 Barr’s (Penn.) 332. - 


Mays, confra : 

1. The adultery is not’established” by such evidence as will! 
justify a decree for a divorce.~4 Por.-467; 4 Ecc. R. 415. ° 

2. The insanity is proved beyond all doubt, and it is a com. 
plete bar to the relief sought. An insane person cannot commit 
adultery, or any other crime. ‘There is no difference between - 
the case at bar and case where rape is cémmitted on a married 
woman, or access is had to her by means of opium or some other 
soporific drug. All the arguments that apply to one case apply 
equally to the others.-7 ‘Mass. 474. - 


PARSONS, J:—The time of the defendant’s adultery with 
Prime commenced, ‘according to the evidente,; in July,-1848, : 
und continued for several months.- The question of fact is, was 
she insane during. the whole of that time? ‘There is so much 
evidence relative to this question, that a review of it is impossi- 
ble within the limits of an opinion of the usual length. I shall 
consequently. forbear comments upon the evidence in detail. 
}fer case was certainly not one of monomania. But the diffi- 
culty of the question of fact has been: incfeased by the varions 
other diseases of body and mind under which she labored, at dif- 
ferent times,:during a period commencing’ some years before the 
time in question end continuing until afterwards, and probably 
té the present time.- ‘hese discases were puer pera insanity, 
hysteria ahd moral sible - Bt is not necessary to determixie 
whether or not her defence could be placed upon any or all of 
these, but as they afflicted her before the time in question; they 
are evidence conducing, with the other evidence in the cause, % 
arove that the state of insanity had ensued previous to the time 
to which the evidence of her adultery applies. After a full view 
of all the evidence, conflicting as it is, we are satisfied that the 
state of insanity, such ae is “manifested by. the sufferer’s delig-- 
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sion or hallucination, had ensued before the time in question, and 
we are not satisfied that she enjoyed a lucid interval at any time 
afterwards. On the contrary, there is conclusive evidence of 
her insanity shortly after the time in question, and it probably 
continues to this time. We have carefully considered the evi- 
dence of her condition before and during the time in question 
and afterwards. Where elear and decisive insanity has been 
established at a prior time, acts of a doubtful character are of 
more force in proof of its existence at the time in question; and 
even subsequent decidedly insane acts may reflect back on acts 
otherwise equivocal.—W heeler & Batsford v. Alderson, 3 Hag. 
574. In her case there is evidence of insanity, as contradistin- 
guished from puerperal insanity, hysteria, moral insanity and 
nymphomania, before and during the time which is material and 
afterwards. fSeveral of the physicians call it a case of moral 
insanity. ‘To us, however, it appears from a careful examina- 
tion of every part of the evidence, that delusion belonged to it, 
and this we think was the opinion of the physicians, although 
not expressly stated. There is evidence of nymphomania sub- 
sequent to the time in question, but it was not necessary to men- 
tion that, for we do not place her defence upon it. The plain- 
tiff’s counsel relies upon her letters to Prime as containing in- 
trinsic evidence that her mind was sound. With respect to her 
design, they show considerable consistency and continuity of 
thought, it is true. But in other respects they afford, to my 
mind, strong evidence of delusion. As to her consistency of 
thought in reference to her design, it should not be overrated. 
It was well observed by Sir John Nicholl, that * few madmen 
are so mad as to be incapable of some degree of self-control ; 
and the cunning which madmen are often found to exercise, if 
bent upon carrying some favorite point, is a circumstance of tlic 
malady too well known to require any specific illustration.’’— 
Dew v. Clark, 3 Add. 79. Cases are mentioned by Lord Mans- 
field and by Lord Erskine which strongly illustrate the truth of 
Sir John’s observation, but it is unnecessary to repeat them 
here, as the observation is generally known to be true. 

2, Taking, as we do, the insanity as established, the question 
of law arises, whether the complainant is entitled to a decree for 
a divorce notwithstanding. A really insane person is criminally 
liable for no act whatever. The law as stated by Lord Lynd- 
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hurst, in a homicide case which was before him, is, “‘ that the 
jury must believe, before they can acquit the prisoner on the 
ground of insanity, that he did not know when he committed the 
act, what the effect of it, if fatal, would be; with reference to the 
crime of murder. The question was, did he know that he was 
committing an offence against the laws of God and nature.’’— 
Rex v. Offord, 5 C.& P. 168. tis, however, true, as testified 
in this cause by one of the physicians of the lunatie asylum in 
South Carolina, that almost every insane person knows the dif- 
ference, in the abstract, between right and wrong. In this re- 
spect they differ from idiots. But it does not follow that they 
are capable of acting on or of applying abstract principles to 
their own conduct. They may not be conscious of violating any 
law under the imagined circumstances or obligations of duty in 
which they are placed. They generally reason wrong by sup- 
posing facts or obligations of duty which have no real existence. 

Had Mrs. Wray been indicted for the adultery, an acquittal 
would have been inevitable. But it must be conceded that an 
insane person is civilly liable for his trespasses. I do not doubt 
that. Itis but just that the person whose misfortune has caused 
an injury to another should bear the loss; and, in the next 
place, the guo animo in such cases is immaterial. It was held 
in Massachusetts, that a husband was not entitled to a divorce 
on the ground that his wife had committed adultery when in- 
sane.—7 Mass. 474. But it was held in Pennsylvania, that the 
wife’s insanity at the time of her adultery was no bar to the hus- 
band’s libel for a divorce.—6 Barr’s R. 332. I cannot assent 
to the latter opinion, although it was delivered by Chief-Justice 
Gibson. Itis very true, that a legitimate off-spring is one great 
object of marriage, and that if a sane woman act so as to dis- 
appoint her husband’s object and expectations in this respect, 
he is entitled to a divorce. In such case she is responsible for 
her acts and must abide their consequences. If the reasoning of 
Mr. Chief-Justice Gibson had stopped there, no one could object 
to it. But if we extend the principle upon which his opinion is 
chiefly founded to its necessary results, it will be found to be 
untenable, I think. It would entitle the husband to a divorce, 
if the wife should become unfruitful from disease, or if another 
man should gain access to her by force or fraud. In this case 
advantage was taken of her mental alienation, which can be the 
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cause of no forfeiture of her rights, any more than if a similar 
advantage had been taken by means of a soporific or of actual 
force. 

‘As insanity itself is no cause for a divorce, nothing which is 
a consequence of it can be. The ehancellor’s decree is affirmed. 


‘ROBERTS vs. THE STATE, 


1. An indictment is defective which does not state the time when the 
offence was committed, and a demurrer to it on that ground should 
be sustained. 


Error to. the «Circuit Court .of Marion. ‘ Tried before the 
Hon. Sam’]: Chapman. 


‘Tue defendant below was indi¢ted for resisting process. 


Attorney, GenerAL, for the State, admitted that the de- 
murrer to the indictment ought to have been sustained. 


COLEMAN, J.—The indictment in this case is defective’ in 
not stating any time at which the offence. was committed by the 
defendant. 

in The State v. ‘Beckwith, 1 Stew. 318, it was held to be 
material in an indictment to lay a day when the offence was 
committed, and if the date be laid in blank, so that it does not 
appear whether the offence was barred by limitation or not, the 
judgment will be arrested. - The principle here settled seems to 
have been questioned, in the case of the State vy. Lassley, 7 Por. 
526, but we think the decision correct, It is held by all the 
elementary writers on -Criminal Pleading, that time and place 
joust be added to every material fact in an indictment.—Arch. 
Crim. P. 46, and,the cases there cited. 

‘The court erred in overruling the demurrer to the ingictment, 
and the judgment must be reversed. 
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‘JOHNSON vs. . THE STATE. 


1. A room in the second story of a two-story house, which is accessi- 
ble only by means of a flight of steps leading up to it on the outside, 
- and which is used by one of the proprietors of the house as a sleep- 
ing apartment, the lower room being used by the proprietors for re- 
tailing spirituous liquors, is within: the prohibition of the statute 
against gaming at any store-house for retailing spiritous liquors, or 
house or place where spirituous:liquors are retailed or given away. 


Error to. the Cireuit Court-of Barbour. Tried before the 
Hon. John D. Phelan. 


P. T. Sayre, for plaintiff in error. 


Attorney GENERAL, for the State, cited The State v. Terry 
- et al. 4 Dev. & Bat. 186, and Commonwealth y. Saunders, 5 


» Leigh, 751. 


CHILTON, J.—The defendant was indicted and convicted 
- of playing at cards under the 8th seetion ef the 6th chapter of 
the penal code, which provides that “‘ if any person shall play at 
any tavern, inn, store-house for retailing spirituous liquors, or 
house or place where spirituous liquors are retailed or given 
away,’ &c., such person, on conviction, shall be fined, &c. The 
indictment contains two counts; one charges the playing at a 
store house for retailing spirituous liquors, the other count is for 
playing in a place where such liquors . were retailed. 

The proof was that the proprietors of the establishment for 
retailing had-procured a house cantaining two. rooms,.one above, 
which was :aecessible only by means of a flight of steps lea-ing 
up from without, which was .used by one ef the proprietors as 
a bed room, and the other, or lower room, ‘was that in which the 
spirituous liquors were retailed. The playing took place in the 
upper room. “And the question-is, must we eonsider it within 
the prohibition of the statute ? 

-We are of opinion that it comes both within the letter and the 
spirit of the prohibition. The upper story not only constituted 
a part of the house, but was used by the proprietors as an ap- 
pendage to the prosecution of their business. We think the ob- 
vious design of. the statute would be defeated, if parties.could 
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evade the law by playing ina room other than that-in which the 
retailing is carried on, but which constitutes a part of the same. 
house, and is used by the same concern in the prosecution of their 
business. 

The case in 5 Leigh 751, clearly shows that:the party was 
properly convicted in this case. The object of the statute was 
not only to suppress the evil practice of gaming,. but to discon- 
nect it from tippling shops and houses where ardent spirits are 
retailed; and whether the gaming takes place inthe room where 
the retailing is carried on, the one in which the parties keep their 
books, or that in which they or theirclerks sleep, if connected 
with the same establishment and constituting an appendage, the 
party playing is equally guilty. No other construction could 
give effect to the statute, or prevent such evasions as would ren- 
der it wholly inoperative. 

Judgment of conviction affirmed. 


ROQUEMORE vs. THE STATE. 


1. An indictment for playing cards “at a public place” is sufficiently def- 
inite. 

2. A back room oceupied by the Register in Chancery as a bed-room, 
adjoining the front room, which was his office, and communicating 
with it by a door, is not a public place within the statute against ga- 
ming, it being shown that the house was surrounded in the rear by 
a high fence ; that the playing took place at night, when the doors 
were locked and the windows closed; that the persons present, 
about eight in number, came by invitation from the occupier of the 
room, and that they entered through a back door, and not through 
the publice office. 


Error to the Circuit Court of Barbour.. Tried before the 
Hon. John D. Phelan. 


P. T. Sayre, for plaintiff in error :: 
1. The indictment is bad for uncertainty. The allegation is that 
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the playing took place at a public place,.without designating the 
character of the public place. 

The rule is, that where a general term is used in a statute 
creating an offence, in connection with words more precise and’ 
definite, the indictment must charge the offence in the particular 
words used in the statute.—The State v..Raiford, 7 Port. 101 ;: 
The State v. Plunkett, 2 Stew. 11. 

2. The nature of the public place should have been alleged: 
in the indictment, so that the court could have determined wheth- 
er it was a public place or not.—The State v. Turnipseed, 6 
Ala..667 ; The State v. Click, 2 ib. 26;: The State v. Raiford,. 
7 Por. 101; The State v. Mayhew, 2 Ala. 340; The State v.. 
Stacky, 2 Blackf. 289. 

8. The indictment must contain a specific description of the 
offence.—Arch. Cr.. Law, 53.. 

4, There are three sorts of public places: 1. Public places per 
se. 2. Public places created by statute. 3. Places made public by 
an assemblage of people. In order to convict the defendant, . 
therefore, it was necessary to prove that:the playing:took place 
at some place which would come under one of the above deserip- 
tions of public places. 

5.. The proof is that the playing took place in a lawyer’s of- 
fice, at night, with closed doors, and a few invited friends pres- 
ent.. It is precisely-similar to the case of Clarke v. The State, 
(12 Ala. 492.) The object of the statute was not to prohibit 
card. playing entirely; but to prevent it; in certain places, where 
the example might be injurious. 

6.. The fact that the lawyer in whose office the playing took 
place, was also register, cannot change the aspect of the case. 
The-office of register,.it is true, is a public one, but the place 
where. the books are kept is not necessarily public. In this case 
the office belonged to the register, and he for convenience kept 
the books. there. 

But the register swears that the front room was used as the 
law office, and as the register’s office, and that. the back room 
was used as his bed chamber. 

But even if the fact of that building being used as a regis-- 
ter’s office constituted it a public place, it would only be public - 
during business hours. 

A bank is a public place during banking hours, but it would: 
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scarcely be held that a room used by an officer of the bank: as 2 
bed chamber, after banking hours, or even before, would come 
within the prohibition of the statute against gaming. 


-Arrorney Gengeat, for the State: 

1. The indictment in this ease contains every thing which is 
required by the statute.—Clay’s Dig. 483, § 11; Coggins vy. 

"The State, 7-Por.265; Com. v. Butts, 2 Vir. Cas. 18; The 
:. State v. Atkins, 1 Ala. 180. The principle decided in 18 Ala. 
. (The State v. Pennington, et al.) does not-apply to this case. 

2. Was the playing at a publie place? «It was at a lawyer’s 
office, and also the office of the register in chancery. 

There are two kinds of public places—one public of ‘itself, the 

_ other made public by.an assemblage of people. Every place where 

. the people have a right to go is a public place, per .se.—3 Leigh. 

‘*Persons having business with the register in chancery have a 
right to go there, either in thenight or day. 

.It may be contended that although the effice of register and 
master in chancery might be-a public place per se,.in the day 
time and during business hours, yet at night it lost that charac- 

- ter. The evidence no where shows when his business hours 
were. The law prescribes no. particular business hours for this 
officer. He may have prescribed some for himself; and for that 
purpose preferred the night to: transact chancery business. 

Besides, this.efiicer has conferred on him, by. our.statutes, the 

, Tight to exercise many powers, which under the:English chan- 

. cery system belonged to the chancellor, or a court of chancery. 

To that extent the registeris a chancellor, presidingover a court, 

whieh like the chancery court of.England, was always consider- 

.-ed open and in perpetual session. If so, how can the office of 
such an officer, (or court to some extent,) be any. thing else than 

: a public place per se ?-——Coleman v. The State, 13 Ala. 602; 

. Walker v. Com. 2 Vir. Cas. 515; Windsor v. Com. 4 Leigh 

+680; Campbell v. The.State, 17:Ala. 369. 


COLEMAN, J.—The indictment. in this case charges that 
the defendant played a. game of cards at a public place, &c. 
‘The defendant., insists that the place .ought to be so described 
in the indictment that the court could determine. whether.it was 
: aapublic place. 
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Without the aid of the statute it is probable the averment 
- would be insufficient, but, we,think, the indictment, clearly sus- 
tained both by the letter and policy of the statute. By the 8th 
section, chapter 6th, of the penal code, it is enacted that “‘if,any 
person shall play at any tavern, inn, store-house for retailing 
spirituous liquors, or house or-place where spirituous liquors are 
retailed, or given away, or any public house or highway, or:any 
other public place, or in any out house where people resort, at 
any game of cards,” &c. Section 11, of the same chapter, de- 
clares, that on the prosecution ,of any person for gaming, against 
the provisions, aforesaid, it shall be sufficient .for the indictment 
to.charge that the person so offending did play. at cards, &c., in 
some of the places above specified. A public,-place is certainly 
enumerated among the places above specified, and thus it ap- 
pears the statute has declared it shall be sufficient for the indict- 
ment to charge that the defendant played at cards in“ a public 
place.” 

We think, however, that the court erred in charging the jury 
that the place at which it.avas proven the playing occurred was 
a public place. In the case of Clark v. The State, (12 Ala. 
492;) the court decided that the office of..2 physician, where he 
exhibited his medicines, received professional calls at all times, 
and being unmarried, ate,,and slept, is not a public place within 
the statute against gaming, the playing being at night, with 
closed doors, and a few friends present by invitation. In this 
case the playing occurred in the night time, in.a. back. room, 
where C. Rist, the Register in Chancery,.slept, which adjoined 

_and communi¢ated by a door, with.a front room, which was the 
said register’s office; that said back room was surrounded in the 
rear by a high fence, the doors were locked, the windows closed, 

_and about eight persons present by invitation of Rist, and that 
these entered by.a back door,,and net through: the public office. 
We consider.a.aoom in which every one having business has a 
right to enter, such as the register’s office in this case, a public 
place; but his bed-room, where none had a right to enter, unless 
invited by the owner, was not a public place. I think the case 
above referred to, much stronger against the State than this, 

_and the principle there held decisive of this case. 

(The judgment is therefore reversed, and the cause remanded. 
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UNDERWOOD er aus. vs. THE STATE. 


5. In. an indictment for camp-hunting, under the Act of February 5, 
1846, (Pamphlet Acts, p. 134,) a count which only charges the de- 
fendauts with having formed themselves into a company consisting of more 
than five for the purpose of camp-hunting, is fatally defective. 

2. A couut which charges that the defendants came into the county of 
Covington for the purpose of camp-hunting, and that they did camp- 
hunt therein, but does not allege that they hunted together, or in a com- 
pany of more than five persons, is also defective. 

3. The Act of February 5, 1846, does not prevent citizens of other 
counties from camp-hunoting in the county of Covington, except tn 


companies consisting of more than five persons. 


Error to the Circuit Court of Covington. Tried before 
the Hon. E. Pickens. 


Bextser & Harnris, for plaintiffs in error. 
Atrorney GenerAL, for the State. 


DARGAN, C. J.—This indictment is framed upon a statute 
passed the 5th of February, 1846, entitled ““ An act to prevent 
the evil and pernicious practice of camp hunting so far as relates 
to the county of Covington.’ The first section declares that 
from and after the passage of this act, it shall not be lawful for 
any persons of said county to form themselves:into companies of 
more than five at any one time for the purpose of hunting deer or 
any other game in said county, by camping therein ; or for any 
other person or persons going to said county for the purpose of 
camp hunting. ‘The second section prescribes the penalty for a 
violation of the act. 

The first count of the indictment charges the defendants, (nine 
in number,) with having formed themselves into a company of 
more than five for the purpose of hunting deer in said county, 
by camping therein. We think this count. clearly defective. 
Theevil intended to be suppressed was camp hunting in the 
eounty of Covington in companies greater in number than five, 
and to constitute the offence the act must be done, that is, they 
must camp in the county of Covington for the purpose and with 
the design of hunting deeror other game. The first count mere- 
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ly charges the defendants with having formed themselves into a 
company, for the purpose of consummating the offence, but not 
with having actually committed it. It does not appear from 
this count that the defendants actually camped in Covington 
county for the purpose of hunting, nor even that they hunted at 
all. The mere agreement to camp hunt, without carrying that 
agreement into execution, is not the evil intended to be sup- 
pressed. 

The second count charges that the defendants, not being citi- 
zens of Covington county, but residents of Pike county, did, on 
the first day of December, 1849, come to the county of Coving- 
ton for the purpose, and did then and there camp hunt for deer 
in said county of Covington. This count does not charge the 
defendants with camp hunting together, or in a company consist- 
ing of more than five, and hence it is contended that it is defec- 
tive. On the part of the State, however, it is insisted that as 
the defendants are not citizens of Covington county, but of Pike, 
they are equally guilty, whether they formed themselves into a 
company for the purpose of camp hunting, or each did the act 
separately and not in connection with any of the others; that 
it was intended by the Legislature to permit the citizens of Cov- 
ington county to camp hunt so that they did not form themselves 
into companies of more than five, but thatno one residing in any 
other county in the State could camp hunt in Covington county, 
whether he hunted alone or in a company composed of more than 
five. 

We cannot agree with the Attorney General in his construc- 
tion of the act. It would lead to this: if three or four citizens 
of Covington and one of Pike should camp hunt together, as 
they would not form a company of more than five, the citizens of 
Covington would not violate the act, whilst the citizen of Pike, 
who hunted with them, would be subjected to its penalties. We 
do not think the Legislature intended to draw distinctions be- 
tween the citizens of different counties, or to permit citizens of 
Covington to do an act whicn would be an offence if done by cit- 
izens of any other county. ‘The last clause of the first section 
is very obscurely drawn, but we are satisfied that the evil inten- 
ded to be suppressed was camp hunting in Covington county in 
companies consisting of more than five, and to constitute the of- 
fence without regard to the residence of the offenders, whether 
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they are citizens of one county or another, it must be shown that 
they acted together, -or in companies consisting of more than 
five.- As the second ceunt does not allege that the defendants 
acted together, or in a-company, it is defective, and the judg- 
ment of conviction must be reversed. - 


Le eee 


HIRSCHFELDER vs:.THE STATE. - 


1: The Act of February 7, 1850, (Pamphlet Acts, 51,) renders it unire 


cessary in a prosecution for trading with a slave to aver im the indrt- 


ment, or to prove who was the master, owner or overseer of such 
slave, or to negative hiis assent to such trading. 

“The Act of February 7, 1850, which dispenses with the necessity o! 
certain averments in’ au indictment for trading with a slave, is not 
uficonstitutional. 

3:*Permission fromthe owner, or master, to sel goods to his slave, not 

expressing the articles to be’sold, is not such a consent as the statut: 
requires, and furnishes no protection to the defendant. 


ws 


Error to the Circuit Court of Conecuh.-- Tried before tlic 
Hon. E. Pickens. 


Watts, Jupce & Jackson, for plaintiff in error: 


1. No person can be prosecuted in this State for any offence. 


except by indictment.—See Bill of Rights, sec. 12; Constiiu 
tion of Ala., sec..10, (Clay’s Dig.,) and The State vy. Middle- 
tans 5 Por. 484. - 

- An indictment is a brief statement of the “nature anid 
eause of the accusation ;” or, in other words, an indietment is « 
brief logical statement of the facts and circumstances consti- 
tuting the offence charged.—The State v. Middleton, 5 Pov. 
484; Arch. Crim. Pl. 25-38, 

8, Every indictment must show on‘ its face the facts, in the 
doing or not doing of which the offence consists, and must charge 
the facts fully, directly and expressly; or in other words, every 


indsetuient must show on its face that some offence known to the 
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law has been:committed.—Turnipseed v. The State, 6 Ala. 664; : 
Brown v. The State, 4 Por. 410; Williams: v. The State, 15 
Ala. 259; Hirschfelder v. The State, 18 Ala. 112; Arch. Crim. 
P}. 36 to 46'and 48. 

4. This indictment charges no offence against the law. Mere 
trading with a slave is no: offence. It*4s lawful to trade with 
slaves with the consent ofthe owner, master or overseer, expres- 
sing the articles to be sold or bought. ‘The offence is the trading 
with the slave without the consent of the owner, master or over- 
seer. The absence of consent is.therefore the very essence of 
the offence, and this absence of consent must be charged in the 
indictment. Exceptions contained in or incorporated with the 
enacting clause of the statute, must be negatived.—Arch. Crim. 
Pi. 48; The State v. Saunders, 9 Por.-3265 The State v. May, -. 
% Ala. 167. See particularly what Judge Ormond says in this 
last case, as to the offence under this statute for peddling with- 
out license. - The name of the owner,.-master or overseer must 
be alleged. 

5. -But it is contended:by the State, that the statute of 1850 
(Pamphlet Acts, 51,). dispenses with the necessity of charging 
the want of consent of. the master, owner or overseer, and 
also:'the name of the owner, &c. (a)In reference to this, we 
say, first, that this statute says, on the trial of any person in- 
dicted for trading with slaves, as now provided by law, it shall ' 
not, &e. A trial is the examination or investigation of an issuc, 
cither in fact or law.- ‘Phe finding or framing of-an indictment 
by a grand jury is an ez parte proceeding, and cannot in any 
sense “of the term be said to be a trial.—Beuv.-L. Dic. 580; 
Black. Com., (3 book, .ch..22, mar. p. 380;) and, secondly, the 
statute says, that on the trial of any person indicted for trading 
with slaves, as now provided by law. If-indicted as ppovided : 
by law, before the passage of the statute of 1850, it must have 
been alleged that the trading was without the consent of the 
owner, master, or overseer; and the name of the master, owner or 
overseer must have been alleged ; and thirdly, -we insist that the 
statute never intended to change the ferm or constituents of the 
indictment. ‘The only word in the statute which would remotely 
iadicate such an intention is the word aver.. If the word aver is 
used to express the idea that no charge or-allegation in the in- 
dietment, of a want of consent of the owner, &¢., or the name of; 
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the owner, &c., is necessary, then the statute is inconsistent 
with itself, and look at it as you will, it presents the most ridi- 


-eulous and glaring contradictions and absurdities. But the word 
-aver does not necessarily mean a charge or statement in ‘the in- 
‘dictment. It is used as synonymous with the word prove. If 


it does not mean this,-the statute is nonsensical. Webster de- 
fines aver (from the French-averer) to affirm with confidence, to 


«leclare in a positive manner: and he defines averment, in plead- 


ing, an offer of either party'te justify or prove what he alleges ; 
werification, an establishment by evidence. Ainsworth, in giv- 
ing the corresponding Latin word for averring or averment, gives 
confirmatio, probatio, testimonium. Boyer, in stating the cor- 
responding French words, for ‘averment, gives, verification, 
preuve.—See Bouv. L. Dic., tit. Aver. 157. The word aver, 
then, is used as equivalent to prove ; otherwise the sentence 
cannot be grammatically construed. The word “ or,”’? between 
‘aver and prove, should have been “* nor,”’ to sustain the position 
assumed by the Attorney General. 

6. The indictment then is defective in not alleging the name 
of the:owner, master or overseer of ‘the slave; or, if unknown, in 
not alleging that fact. ‘The owner, &c. must be alleged in the 
indictment, otherwise the defendant cannot make his defence, 
cannot know how to defend. 

7. Unless the meaning contended for is given to aver, then we 
say the statute is unconstitutional. Our Bill of Rights provides 
that no person shall be prosecuted, except by indictment.—See 
Bill of Rights, defined in The State v. Middleton, supra. What 
is an indictment? It is a brief statement in writing of the facts 
which constitute the offence. It is no indictment in contempla- 
tion of law, unless it shows on its face that an offence has been 


ccommitted.—The State v. Phil, 1 Stew. 31. The Legislature 


cannot dispense with the necessity of an indictment, in any 
prosecution for an offence. Can the Legislature dispense with 
the necessity of charging the constituents of the offence? Can 
the Legislature dispense with the necessity of charging the of- 
fence in the indictment? If it can do this, then it might dis- 
pense with the indictment itself, the indictment being but a 
statement of the facts constituting the offence.—See The State 
v. Middleton, sepra. 

8. If courts can give a construction to a statute, consistent 
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with the constitution, they will do so; they will not lightly pre- 
sume that the Legislature has violated the constitution. It 
therefore becomes the duty of the court so‘to construe the statute 
as to make it harmonize with the constitution, if pessible. By 
the construction here contended for, we make the law and the 
constitution harmonize, and it can be done in no other way; in 
no other way can we avoid the inconsistencies and absurdities of 
the statute itself. 

9. The charge of the court, as shown by the bill of excep- 
tions, is wrong. A verbal permission given by the master, ex- 
pressing the articles in general terms, is a sufficient protection 
under the statute. 


Attorney GENEBRAL, for the State: 

1. The Act of 1850 dispenses with the necessity of averring 
the name of the owner, master or overseer of the slave, or that 
their assent was not obtained.—See Acts, 1850, p. 51, sec. 1. 

2. There were two modes of proceeding against a party charged 
with the commission of an offence, by information and by indict- 
ment. The 12th section of the Bill of Rights merely takes away 
the proceeding by information, and leaves all the other modes of 
proceeding known to the common Jaw. The only other mode 
was by indictment, and to that extent only is it sanctioned by 
the constitution. The proceeding by indictment is not expressly 
recognized by the constitution, but stands in every respect as it 
stood at the common law, and the Legislature has the right to 
alter the requirements of an indictment; and so the party in- 
dicted is *‘ informed of the nature and cause of the accusation,”’ 
that is sufficient. 

3. The general permission to trade, proven in this case, is not 
sufficient. —The State v. Hurt, Jan. Term, 1851. 


CHILTON, J.—This was an indictment for trading with a 
slave. The indictment charges that the plaintiff in error, at a 
certain time and place therein specified, “did sell to a negro 
man slave named Ben certain commodities, to-wit, one bow], of 
the value of twenty-five cents, and one set of plates of the value 
of fifty cents, contrary to the statute in such cases made and 
provided,”’ &c. 

It is objected to this indictment, that it fails to state the con- 
stituent elements of the offence, in that the name of the owner of 
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the slave is not stated, and that it is not averred that the com- 
modities were sold against the consent of the master, owner or 
overseer, &c. 

By an act of the Legislature, passed the 7th February, 1850, 
(Pamphlet Acts of 1850, p. 51,) it was enacted, ‘* That hereaf- 
ter, on trial of any person indicted for trading with a slavé, 
is now provided for by law, it shall not be necessary, in or- 
der to conviction, for the State to aver or prove who was tlie 
master, owner, or overseer of such slave; nor that the leave or 
consent was not given,’”’ &c. In the absence of the statute just 
cuoted, this would clearly be a bad indictment. But we enter- 
tain no doubt that the statute was designed to remedy the de- 
feets which otherwise would have existed in the failure to- dis- 
cribe the owner and to negative the consent of the master, owner, 
or oversecr. 

After a careful consideration of the statute, and the construc- 
tion contended for by the counsel for the plaintiff in error, we 
are satisfied that its effect is not to be restricted to the proof to 
Le made upon the trial before a petit jury, but that it extends 
and was designed to apply also to the indictment. By the terms 
**on the trial of any person,’’ &c., we must understand the 
prosecution of any person, the word ‘trial’? being used in its 
comprehensive sense, as embracing all the proceedings down to 
the acquittal or conviction of the party.. But it is supposed that 
the remaining portion of the clause, namely, “ indicted for trad- 
ing with a slave, as now provided for by law,’’ &c., shows that 
that the indictment must contain the same avcrments as were 
required under the previous act, and that this statute had rela- 
tion alone to the proof. We do not think that such was the in- 
tention; for, if we give the sentence this meaning, we render 1 
substantive and important portion of the enactment wholly nu- 
gatory. We allude to the subsequent part of the same clause, 
which says, ‘it shall not be necessary to aver or prove,” &c. 
We think the meaning of the act is simply this, that in prosecu- 
tions against any person who may be thereafter indicted or pro- 
ceded against for trading with a slave, as that offence at the 
time of the enactment was defined or provided for by law, it 
should not be necessary to aver in the indictment or prove who 
was the master, owner or overseer of such slave, nor to negative 
their assent. to such trading,. ‘The position that. ‘aver’? and 





























JUNE TERM, 1851. 539 
Hirschfelder v. The State. 








**prove’’ are synonymes in their collosation in this enactment, can- 
not be supported. ‘True, the term “‘ aver,’’ compounded of the 
intensive syllable, a or ad, and verus, true, signifies to bear tes- 
timony to the truth; or rather, to aver, is to express the truth 
of a declaration unequivocally. —Crabb’s Eng. Syn. But when 
we speak of prosecutions by indictment, and say that it is unne- 
essary to aver or prove certain matters, we at once understand 
es ~ averment that the allegation of such matters is dispensed 
in the pleading, and it requires no proof of them to warrant 

a estate. We must understand the term,. aver, to signify 
what it usually means in the connection in which we here find it ; 
and thus understood, we have no doubt but that the Legislature 
were endeavoring to cut off the chances of escape of those who 
might violate the law against trading with slaves, by rendering 
certain averments in the indlatenenty otherwise essential, unne- 
cessary 3 and not being necessary to be averred, they need not 
Le proved. ‘The contrary construction would present the ano- 
mily of requiring that the indictment should charge an affirma- 
tive fact essential to its validity, but which it was unnecessary 
support by any proof. Such, ior example, as the ownership 

of the slave. 

But it is argued that if the effect of the statute is to dispense 

th these averments in the indictment, it is opposed to the con- 
stitution of this State, which substantially entitles the accused 
to demand an indictment, before he can be put on his trial for 
any indictabie offence, vale $3 in the cases excepted in the con- 
stitution, to which the ease before us does not belong. We 
think the counsel misconceive the eifect of the statute. It was 
certainly competent for the Legislature to enact that every per- 
son who should trade with a negro or mulatto should be liable 
to indictment, and should. be fined on conviction, &e., unless the 
party so indicted should prove that the negro or mulatto was 
110¢ a slave, or that being a slave, such trading was had by the per- 
mission of the master, owner or oversecr. ‘This is the effect pro- 
duced by the statute on the former law. It makes the offence of 
trading with slaves indictable, leaving the exception as to the con- 
sent of the owner, overseer or master, to be proved by the de- 
fendant. And, although the indictment must charge the trad- 
ing to have been mi a air et the owner’s, overseer’s or’ 
master’s name need not be stated. 'Phis indictment, then, does 
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conform to the common law rule in describing the constituent 
elements of the offence, leaving the defendant to bring himself 
within the exception, by showing that although he traded with 
the negro man slave, named Ben, as charged in the indictment, 
yet he did so by the leaye or consent of the master, owner or 
overseer. 

The consent proven in this case, which does not express the 
articles to be purchased, js not such as the statute requires, and 
furnishes no protection to the accused. 

After the best consideration we have been able to give this 
case, we are unable to see any error in the record, and the judg 
ment must be consequently affirmed. 


NUGENT vs. THE STATE, 


1. The City Court of Mobile has power to originate criminal proceed- 
ings at a special term. 

2. An objection to the Grand Jury by which an indictment is found, 
can only be taken by plea in abatement, 

3. Anindictment which alleges “ that J. N,, late of said county, in and 
upon one H. S. (she, the said H. 8. then and there being a female 
child under the age of ten years,) feloniously did make an assault, 
and her, the said H. S. then and there feloniously did abuse in the at: 
tempt carnally know,” is fatally defective in not specifying with sufli- 
cient certainty and precision the person upon whom the attempt was 
committed. 


Error to the City Court of Mobile. Tried before the 
Hon. Alexander McKinstry. 


CamPBELL, for the plaintiff in error : 

1. The Criminal Court of Mobile County cannot at an ad- 
journed term originate an indictment against a prisoner under its 
original charter,—Acts 1846 ; 5 Mass. 485; Clay’s Dig. 292, 
§ 20-1; 6 Wheat, 106, 

2. The Circuit Court had no authority, under the statutes of 
this State, to hold a special term for the finding of indict- 
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inents; and trial of prisoners, without their consent as shown by 
an application to the judge on their behalf:—Clay’s Dig. 293, § 
24, 26; ib. 454; § 26; 2 Pike’s Ark. R: 251: 

_ 8. The grand juries summoned under the Penal Code (Clay’s 
Dig. 454) apply to the cases in which the prisone¥ may call for a 
trial: The power to hold special terms for the trial of criminal 
causes under the act of 1807, was repealed in 1826. Special 
adjourned terms are confined to the civil docket by the act 
of 1826. 

4. If the court should hold that # special adjourned term, for 
the despatch of business, allows the finding of a bill of indictment 
and trial, the court must be organized in aceordanee with the 
act. 

5: The indictment is fatally defective: It is not a full, di- 
rect, nor express description of the offence mentioned in the stat- 
ute.—Reavis’ Dig. 399, § 208; The State v. Halder, 2 Mc- 
Cord, 8377; Hawkins’ Pleas; 343, § 111. 

6. A court held at a time not allowed by law is illegal, and 
its proceedings are coram non judice.—1 Ala: 851; 2 Scam. 227. 


Artrorney GENERAL, for the State : 

1. Does the omission of “‘ to,;”? which, according to strict gram- 
inar, should have been prefixed to the word ‘know,’ as the 
sign of the infinitive mood, vitiate the indictment ? 

Every indictment should be deemed sufficient; which, in addi- 
tion to technical requirements, states the offence so plainly that 
it may be easily understood by the defendant and the jury, and 
if the sense be clear, nice exceptions ought not to be regarded.— 
2 Hale 193; 5 East, 244; (see new edition 3 East, 139;) Re- 
gina v. Ann Jones, 9 Car. & P. 761, (88 E. C. L. R.;) The 
King v. Wright, 28 E. C. L. R. 123; The King v. Dale, 15 
Price, 171; (6 Eng. E. R. 71;) The State v. Wimberly; 3 Mc- 
Cord, 103; Com. v. Wentz, 1 Ashmead, 269; 272; 1 Chitty 
Cr. Law, 171, top page; Worrell v. The State, 12 Ala. 732; 
State v. Bullock, 13 ib.417; McKinny v. People, 2 Gilm. 548. 

The omission of ‘‘ to,”? as above stated, is a mere clerical er- 
ror, and will be supplied by intendment.—Simmons v. Com., 1 
Rawle, 142; Williams et al. v. Williams, 1 Verm. 271; State 
v. Brady, 14 ib. 355; State v. Molier, 1 Dev. 266; 2 Hawk. 
Ch. 25, § 86; 1 Chitty Cr. L. 293, (note,) cites 13 Price 172; 
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~ 1 Cow. 230; Thacher’s Cr. Cases; State v. Whitney, 15 Ver- 


mont, 298. 

The grammatical necessities of the sentence plainly indicate 
that the verb ‘‘ know’? is in the infinitive mood, and that “ to”? is 
the word omitted. It is, then, a clerical error which will be sup- 
plied. 

The repetition.of the words “her, the said Hannah Smith,”’ 
after the word ‘‘ know’? would have been needless, and in viola- 
tion of correct grammar. ‘The entire sentence shows that the 
word “know” refers to Hannah Smith, and to no one else. If 
it be doubtful to whom the words ‘‘carnally know’ refer, that 
sense will be-placed upon those words which will support the in- 
dictment, and not that construction which will defeat it. The 
only meaning of those words to support the indictment will refer 
them to Hannah Smith.—1 Chitty Cr. Law 231, (a) top page; 
5 Rast 244, (new ed. 234;) 2 Hale 184. 

If the 30th rule of Syntax, in Bullion’s Grammar be correct, 
then the words “ Hannah Smith’ should not have been repeated 
after the word “know.”? For “‘her, the said Hannah Smith,” 
is the member in the sentence referring to two different clauses, 
to wit, “did abuse’”’ and-“ to know,” and as such is equally ap- 
plicable to both. It should be repeated after “‘abuse”’ and un- 
derstood after “‘ to know.’’—Sce Bullion’s Eng. Gram. 125. 

Our laws, unlike the old English Criminal Code, are framed 
in.a spirit of humanity, and should be so administered as to af- 
ford ‘‘a shield to protect the innocent, and a sword to punish the 
guilty.”,—-McKinny v. People. 2 Gilm. supra, 551. 

2. The Criminal Court of Mobile has the same power that 
Circuit Courts have.—Acts 1846, 30, §4. The Circuit Courts 
have power to hold-special terms for the “‘ trial of criminal cau- 
ses,’ (Clay’s Dig. 293, § 24) and to empannel a grand jury.— 
(10th chap. Penal Code, § 26.) 

But it may be contended that the words “ trial of criminal cau- 
ses’’ in the 24th section, Clay’s Dig. 293, means criminal cau- 
ses where an indictment had been previously found, and that 
those words mean the trial of unfinished criminal causes. 

A successful answer to this, I conceive, would be, that the 
power of trial presupposes and necessarily implies the power 
also.of inquiry and accusation.—2 Hawk. Ch. 6, § 2; Dun vy. 
State, 2 Pike 252 and 5; Friar y. State, 3 How. 422. 
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‘Admit that the Circuit Courts cannot, at their special terms, 
originate bills of indictment, it does not follow that the Crimi- 
nal Court of Mobile is thus limited and restricted. The judicial 
power of the Circuit Courts over criminal causes is conferred by 
the constitution.—Art. V,§1,6 and 7. If there was no time 
fixed by statute for holding these courts, it would be discretion- 
ary with the judges, and they might hold these courts whenever 
they saw proper. But the time is regulated by statute (Clay’s 
Dig. 288-9) and these courts can hold no other terms, except un- 
der particular circumstances prescribed and limited by law.— 
Clay’s Dig. 293, § 24, 26, 27. 

While thus holding special terms, they lose their character or 
power of courts of general jurisdiction, and become for the time, 
courts of special and limited jurisdiction, and every fact neces- 
sary to confer jurisdiction must affirmatively appear on their re- 
cords. —Dun_y. State, 2 Pike, supra. 

Such is not the case with the Criminal Court of Mobile. There 
is no limitation or restriction of their jurisdiction at their terms 
of special adjournment.—See acts of °46, 29, § 3. It is alto- 
gether discretionary with the judge when he holds those other 
terms, provided they be holden by special adjournment from a 
regular term. This court has all the power at an adjourned 
term which it has at a regular term, and while so sitting retains 
its power as a court of general jurisdiction.—Friar v. State, 5 
How. 422. It may be said that the words ‘‘ despatch of busi- 
ness,”’ limit them to unfinished business. 

The word “‘ despatch,’’ when used as a verb, means, among 
other things, “to finish.”” But in the third section referred to, 
it is evidently used asa substantive, or noun, and when so used 
means ‘‘speedy performance, execution, transaction of business,”’ 
&e. 

The word “ special’’ is not used.in the third section of the act 
of 1846, establishing the Criminal Court of Mobile. It is used 
in the 24th section, Clay’s Dig. 293, authorizing Circuit Courts 
to hold “‘ special sessions.”’ 

Adjourned terms are not new terms, but a part of the regular 
term.—Com. v. Sessions of Norfolk, 5 Mass. 435; Mechanic’s 
Bank v. Withers, 6 Wheaton 106. 

The Circuit Courts have the power of jail delivery.—Clay’s 
Dig. 294, § 80. Sohas the Criminal Court of Mobile. These 
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commissioners to deliver the jails have the power to originaté 
business as well as to try these cases originated by other justi- 
ces-—1 Chitty Cr. Law, 145-6; 2 Hawk. Ch. 6,§ 2; 2 Hale 
34. Under a commission of jail delivery the justices could try 
no one who-was not either in actual or constructive ewstody.—1 
Chitty 145.;: 2 Hawk. Ch..6, § 5;:4 Black. 271. 


COLEMAN, J.—The prisoner was convieted of*the offence 
in this case at a special term of the City Court of Mobile. The 
bill of" indictment was found by a grand jury organized at said 
term, and. the question arises whether the court had the power 
to originate a criminal proceeding at said special term 7. 

After a careful examination of all the statutes on the subject, 
we are satisfied that the court rightfully exercised jurisdiction in 
the matter. 

By the third section of the act to establish # Crimmal Court 
in the eity of Mobile, it is enacted “that said court’ shall hold 
three terms in each year, commencing on the first Méndays in 
November,.February and June, and may, -by special: adjourn- 
ment, hold’ such other terms as may be necessary for despateh of 
business.” 

The fourth section of the act declares “ that said court shall 
have concurrent jurisdiction with the Circuit Courts in the ad. 
ministration of the criminal law in said county.’ 

By the act of 1807. it was enacted, that a special session of 
any Cirewit Court may be held-by order of the judge or judges 
of the same, whenever it may be necessary for the trial of crim- 
inal causes ;: and the act of 1819-declares that said judges shal! 
have the power, on the applicatiomof ary person charged with a 
criminal offence, to hold a special session for. the trial of sucl: 
person. 

The twenty-sixth section of the tenth chapter of the Penal 
Code provides for the empannelling of a grand jury at any extra 
or special term of the Circuit Court. 

From these statutes we think the jurisdiction of the court in 
the case is clearly deducible. 

The objection that the record does not show affirmatively that 
the grand jury was drawn, summoned and empanneled according 
to the act, cannot be supported... It has been uniformly held by 
this court that if.such objections.could have availed the defen- 
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dant, they should have been pleaded in abatement.—The State’ 
v. Greenwood, 5 Por. 474; The State v. Pile & Pile, 5 Ala.- 
72; Shaw v. The State, 18 ib. 547.- 

The defendant moved the court below in arrest of judgment,- 
on the ground of the insuffieiency of the indictment. The part 
of the indictment objected to reads thus: ‘* That John Nugent, 
late of said county, in and upon one Hannah Smith, (she, the 
said Hannah Smith, then‘and there being a female child under 
the age of ten years,) feloniously did make an assault, and her, 
the said Hannah Smith, then and there’feloniously did abuse in 
the attempt carnally know.?’ 

The indictment is founded on the seventeenth section, third 
chapter of the Penal Code; which is in these words: ‘‘ Every 
person who shall carnally know, or abuse in the attempt to car- 
nally know, any female child under the age of ten years, shall, 
on conviction, be punished by imprisonment in the Penitentiary 
for life.”? We think the indictment fails to give a full and suf- 
ficient description of the offence in omitting to specify the indi- 
vidual whom the defendant attempted to carnally know. ‘The 
attempt carnally to know the infant constitutes the enormity of: 
the offence, and the indictment ought certainly to state with le- 
gal precision and certainty, upon whom the attempt was made. - 
The rule laid down in the standard works on criminal pleading 
as to the statements in an indictment, is, that all the ingredients 
of the offence with which the defendant is charged, the facts, cir-- 
cumstances and intent concerning it, must be set forth with cer- 
tainty and precision.—Arch. Cr. Pl. 28; Chitty’s Cr. Pl. 169. 
The rule is also without exeeption, that an indictment must be 
certain a8 to the person against whom the offence was committed. - 
In indictments for offences against the persons or property of in- 
dividuals, the christian name and surname of the party must be 
stated, if known, and if unknown, as in the case of the murder 
of a stranger, he must be described as a person unknown.—2 
Hawk C. 25, § 71-2; 2 Hale 181; Arch. Cr.-Pl. 45. The 
omission to state the name, or stating the wrong name, is fatal to 
the indictment.- The Attorney General, however, does not’ con- 
trovert the law referred to, but contends that by a proper con- 
struction of the indistment, the words “ carnally know’? must 
refer to Hannah Sm#h. We are unable to reach that conclu- 
sion.- Even if we supply the word fo before the words “‘ carnal-- 
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ly.know,”’ in the indictment, by no rule of grammatical construc- 
tion.or legal intendment, can, wesay they refer to Hannah Smith. 

The judgment below is reversed, and the cause remanded, that 
a good indictment may be found. 


DARGAN, C. J.—My own impressions, uninfluenced by the 


opinion of my brothers, would have led to an affirmance of the 


judgment, but.as I cannot say that my mind is free from all 


doubt as to the sufficiency of the indictment, I yield to their 


opinion, and join in reversing the judgment. 
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FLANAGAN vs, ‘THE STATE. 


.'. An indictment for an assault with intent to murder contained two 


counts. The judgment entry-recites that “the State moved that the 
defendant be tried on the first count in the indi¢tment, and that the 
second count be postponed until the first is disposed of, to which 
there was no dissent by the defendant.” On the trial upon the first 
count, the jury found the defendant “ guilty as charged in the bill of 
indictment,” and the solicitor afterwards entered a nolle prosequi to 
the second count. It was held, 1. That the postponing of the second 
count until the first was disposed of, was an error for which the 
judgment of conviction must be reversed. 

2. That the defendant is not preciuded from taking advantage of the 
error, by the recital in the judgment entry that he did not dissent fron. 
such a course of proceeding. 

.3. That if the defendant had consented to go totrial on one count only, 
yet the verdict, being general, would be erroneous. 

A. That the appellate court will not say, that the defendant was not 
injured by the error, because. 2 nolle prosequi was afterwards entered 
to the second count. 


Error to the Circuit Court.of Wilcox. Tried before the 
Hon. E. «Pickens. 


Bacsy and Stone, for plaintiff in-error : 
1. The,ancient rule was, that in felonies, particularly of the 
higher grades, the prisoner was not permitted to make consexts 
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which operated to his prejudice. The modern rule has relaxed 
the principle, only so far as to allow him by express consent to 
waive any of his rights. 

2. In this case the defendant was indicted for two distinct 
felonies in one indictment. It is not material that the several 
counts charge him with an offence of the same grade against the 
same person. ‘The law must regard them as distinct offences. 
The indietment is carved into two cases, and one of them post- 
pened, upon which he is subject to be twice tried, and that with- 
eut his consent. Upon this indictment, thus divided, he could 
be twice jeoparded, and might be twice convicted. It does not 
eure the error that a nolle prosequi was afterwards entered as 
to the remaining count. ©The decision must have been correct at 
the time, and cannot be remedicd by the action of the solicitor 
after the conviction. ‘The law is very jealous of the life and 
liberty of the citizen.—Slack v. State, 6 Ala. 676, on p. 678-9, 
particularly the latter clause ; The People.v. McKay, 18 Johns. 
212, on p. 218; see also, Kreps v. State, 8 Ala. 951, on p. 956. 

3. We are able to find no adjudged State cases in point. This 
is a strong argument in our favor ; for if the principle existed, it 
would somewhere be expressed. 

4. Even in civil suits, the law will not tolerate the splitting 
up of cases, and the rendering of more than one judgment in the 
same cause. ‘The unity of proceedings in law courts is always 
preserved.—Givens v. Robbins, 5 Ala. 676; Edwards v. Lewis, 
18 ib. 494. 


AtTorNeEY GENERAL, for the State: 

I. The first assignment of error is, that the Circuit Court 

rred in permitting the trial to proceed on one count, and post- 
poning the second. 

1. Theattorney for the State has the power to clect upon which 
count in an indictment he will proceed, and abandon the others. 
‘This power arises from the very nature of his ofice.—Common- 
wealth v. Tuck, 20 Pick. 366; 1 Chitty’s C. L. 249. 

2. Although the State’s counsel proposed simply to postpone 
the second count, yet the legal effect and operation of that course 
was an election on his part to proceed on the first count, and 
abandon the second.—Burk vy. State, 2 Har. & J. 426-32. 

8. The offence is the same in both counts. Suppose the de- 
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fendants below, Flanagan and Wright, should hereafter be tried 
on the second count, which was postponed, could one plead suc- 
cessfully a former conviction for the same offence, and the other 
a former acquittal? The constitution says, that ‘‘no persom 
shall; for the same offence, be twice put in jeopardy of life or 
limb.”? The court is bound judicially to know that the defend- 
ant in this court, Flanagan, is charged With the commission of 
the same offence in both counts—the one upon which he was 
tried, and in the one postponed. ‘Fhere would be no doubt then 
but that the plea of former conviction would be sustained as to 
Flanagan, upon a trial hereafter upon the second count. As to 
Wright, the party acquitted on the trial below, he is charged 
differently in the two cowmts. In the first, as principal in the 
second degree; and in the second as aé¢eessory before the fact- 
He was acquitted on the eount charging him as principal; and 
the rule is, that an acquittal as principal will bar an indictment 
as accessory before the fact, for the same offence.—4 Black- 
Com. 28, top p.; 12 Ala. 462; U.Staites v- Keen, 1 McL., 445. 

4. Neither of the defendants below was injured by a trial on 
the first count, and postponing the other. Hf the second count 
had been for an offence of milder punishment, the case might 
have been different; but the punishment is the same in both 
counts. Accessories are punished as principals.—Clay’s Dig. 
416, § 30; 1 Russ. on Cr. 32; 4 Black. Com. 39; 12 Ala. 462; 
U. States v. Keen, 1 McL. 447. 

5« Hf any error has intervened in postponing the second count, 
it cannot be heard until they are tried on that count.—State v. 
Willingham, 4 Ala. 539. 

II. The second assignment of error is, that the verdict was 
general, when it should have been restricted to the first count. 

The second count was by legal operation abandoned, and stood 
as if the jury had found the indictment a true bill as to the first 
count only. The first count was the whole indictment.—Supra, 
Har. & J. 432. 

III. The third assignment is, that a nolle prosequi was not 
entered until after verdict. 

I have attempted to show that the second count was virtually 
abandoned before the jury were sworn and empannelled ; but if 
abandoned after verdict, it is good.—Young v. The King, ® 
‘Ferm R. 107; Commonwealth vy. Tuck, 20 Pick. 367. 
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CHILTON, J.—The record of the conviction of the plaintiff 
in error is in a very confused state. No plea or issue appears 
in it, nor does it appear that he was ever arraigned. The only 
evidence afforded as to the issue tried by the jury, is found in the 
judgment entry, which recites that “the defendants came in 
their proper person, also their attorneys; and the defendant, 
Q. H. P. Wright, demurred to the first count in the bill of in- 
dictment, which haying been argued by counsel, is overruled by 
the court. The State then moved that the defendant be tried 
on the first count in the indictment, and that the second count 
be postponed until the first is disposed of, to which there was no 
dissent by the defendants; and thereupon the State announced 
itself ready for trial on the first count of the bill of indictment, 
and the defendants did the like, whereupon came a jury, to-wit, 
&c., who having been duly elected, tried and sworn well and 
truly to try the issue joined, upon their oaths say, that they find 
the defendant. Francis L. Flanagan, guilty as charged in the 
bill of indictment, and that they find the other defendant, O. H, 
P. Wright, not guilty," The court upon this finding proceeded 
to sentence Flanagan to five years imprisonment in the peni- 
tentiary, and the record then states, that ‘“‘the solicitor, by 
jeave of the court, enters a nolle prosequi as to the remaining 
count ;”? and thereupon the defendant, Wright, was discharged, 

Although there is much plausibility in the position assumed 
by the Attorney General, that the postponing of the second 
count until the first was disposed of, amounted to an abandon- 
ment by the solicitor of the second count, we do not think the 
record will bear him out ijn that construction. ‘That distinctly 
informs us that the second count was merely postponed (delayed 
or deferred) to a future period, and that period is designated ; 
namely, until after the first count is disposed of. How then can 
we say it was abandoned? The fact, moreover, that the soli- 
citor afterwards entered a nolle prosequi as to the second count, 
shows that he did not abandon it. 

It is not contended by the learned counsel for the State, that 
an indictment containing several counts can thus be split up, and 
that the defendant may be tried upon the second count after a 
trial and conviction, or acquittal upon the first. This would 
manifestly be putting the prisoner twice in jeopardy for the 
same offence, and would amount toa palpable violation of his 
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constitutional rights. This - was g clearly an error. “But, it is 
said, that to this “there was no dissent by the defendants.*’ 
Whether, if they had given their assent directly and positively 
to this mode of tria!, the prisoner would have been concluded by 
it, and estopped from pleading the former conviction in bar of : 
subsequent prosecution, itis not material now to inquire. ‘The 
language here employed does not justify the court in con- 
cluding that any such assent was given as should conclude the 
defendant. However true it may be, as a rule governing syn- 
tactical construction, that the use cf two negatives constitutes 
an affirmative, it would be very unsafe in legal proceedings, in- 
volving the lives or liberties of the citizens, to rely upon such 
grammatical refinements in arriving at the true meaning of sen- 
tences. The most that may be safely predicated of the nega- 
tives here used is, that the defendant said nothing when the 
court, upon the motion of the solicitor, ordered that he should be 
tried upon the first count, postponing the second until that was 
disposed of. Let us, however, concede that the prisoner did 
consent to go to trial upon one count only, the other being held 
over him for future action. ‘This would not relieve the « case from 
error, since the jury find him guilty generally upon the whole 
indictment ; whereas it is clear that if he pleaded to either count, 
he was not called upon to respond to the second, and did not 
plead tothat. So that, as the record now presents the case, thc 
prisoner was convicted upon a count upon which ke was not ar- 
raigned, and to which he never pleade: d. 

But, it is argued, he has ‘not: sustained any injury from the 
error coinplained of, since the two counts embrace substantially 
the same charge, and a nolle prosequi having been entered as to 
the second count, he is im no danger of again being tried upon 
that. In response to this, we have only to say, that in cases of 
this magnitude, which are made felonies by the statute, involy- 
ing, as we have said, the liberty of the citizen, the court will not 
be astute in speculating upon the chances of injury to the ac- 
cused, in order to sustain a conviction effected under such cir- 
cumstances, under a practice not warranted, as far as our re- 
searches extend, by any precedent, and certainly opposed in its 
tendency to the fundamental law of the land. It is impossible 
for us to say what effect these irregularities may have had upon 
the finding of the jury, or that their verdict was wholly unin- 
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fluenced by them. Neither can we say that the defence may 
not have been influenced prejudicially to the prisoner, by trying 

him upon one count, while the other was held over him for fu- 
ture action. 

‘The court is unanimous in the opinion, that the sentence of 
conviction must be reversed, and the cause remanded, that the 
prisoner may be again tried upon the first count in the indict- 
ment. ‘The usual order will be made for remanding the prisonex 
to the appropriate county for trial. 

Judgment accordingly. 








FLAKE vs.-THE STATE. 


i. An indictment for playing cards “ata public place” is good. 
2. An infirmary is a public place within the statute against gaming. 


Krror to the Circuit Court of Barbour. Tried before the 
tlon. John D. Phelan. 


‘I'ne indictment in this case was for playing cards “ at a pub- 
lic place.” The proof showed that the playing took place in a 
lower room of a certain building in Eufaula, which room with an 
adjoining one was used as an infirmary by defendant, who was 
u physician. It was also proved that the defendant had adver- 
tised that he had established an infirmary, -into which he would 
receive and treat diseased negroes, but the particular building 
in Which the patients would be placed was not advertised. The 
court charged that the place above described was a-public place. 





P. T’. Sayre, for plaintiff in error. 
‘{ue Atrorney GENERAL, for the State. 


DARGAN, C. J.—The indictment in this case is good ac 
cording.to the case of Roquemore vy. State; and we think, that } 
the place at which the playing took place is a public:place with- 
in the meaning of: the act.- 
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2. In an indictment for permitting a gaming table to be exhibited and 
carried ou in a house occupied by the defendant, it is not necessary 
to aver that the defendant does not come within the proviso of the 
statute.—Clay’s Dig. 434, 3 16. 

2. When a new offence is created by statute, an indictment which de- 
scribes the offence in the language of the-statute is sufficient. 

:3. An indictment under the statute against permitting gaming tables to 
be exhibited, need not allege the name of the person by whom the 
table was exhibited, nor that his name is unknown. 


Error to the Circuit Court of Montgomery. Tried before 
the Hon. John D. Phelan. 


Warts, Jupce & Jackson, for plaintiff in error: 

1. The indictment in this case is framed under the 16th sec- 
tion of the 6th.chapter of the Penal Code, (Clay’s Dig. 434) and 
is defective and insufficient in not setting forth the facts and cir- 
cumstances constituting the offence. 

2. In framing an indietment under a statute it is not always 
sufficient to pursue the very words of the statutc, unless, by so 
doing, the fact in the doing or not doing of which the offence con- 
sists, be fully, directly and expressly alleged, without uncertain- 
ty or ambiguity.—Turnipseed v. State, 6 Ala. 664; State v. 
Brown, 4 Por. 410; Williams v. State, 15 Ala. 259; Beasly 
v. State, decided at the last term, and Nugent v. State, decided 
at the present term. 

3. In prosecutions against persons for gaming, or for keeping 
or exhibiting gaming tables, we have remedial statutes, stating 
what shall be sufficient for the indictments to charge.—Clay’s 
Dig. 433, § 11, 15. But there is no remedial statute applica- 
ble to prosecutions for knowingly permitting gaming tables or 
banks to be exhibited and carried on in one’s house or premises. 
Consequently an indictment for such offence should be framed 
according to the rules of criminal pleading at the common law. 

4. The indictment in this ease is fatally defective innot char- 
ging that the faro bank was kept or exhibited by some person or 

rsons, and the name or names of the person or persons, if 
known, should have been stated, and if unknown it should have 
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been so’ stated.—Ball v. State, 7 Black. 242; Butler v. State, 
5 Blackf. 280; State v. Irvin, ib. 348, and State v. Davis, 7 
Ohio 204, whichis precisely in. point. 

5. Every fact stated in the indictment may be true, and yet 
the defendant be legally not guilty. For aught this court can 
know, a faro bank may be exhibited or carried on in a different 
mode and sense from that.prohibited by the statute. It is not 
charged to have been exhibited and carried on for gaming, and 
that is what was intended to be prohibited by the statute. And 
no person being charged to have exhibited and carried it on, it 
may have been done by a slave, and if so, no“indictment for it 
would lie.—Clay’s Dig. 445, § 42. 

§. The indictment is bad for another reason, ‘It does not neg- 
ative the proviso contained in the section creating the offence.—+ 
Clay’s Dig. 454, -§ 16. ‘True, the proviso is not in the same 
clause which ‘creates ‘the offence, but it is in the same section, 
and is incorporated inthe enacting clause “‘by words of refer- 
ence.”’—Arch. Cr. Pl. 49, 52. 


Attorney GenerAL, for the State: 

1. The demurrer to the first count in the indictment was pro- 
perly overruled. The offence is set out in the words of the stat- 
ute, (Clay’s Dig. 433-4, § 12 and 16) and the indictment con- 
tains every averment necessary to be made.—Com. v. Maddox, 
2 Vir. Cas. 19; Com. v. Lampton, 4 Bibb 262; Com. v. Crup- 
per, 3 Dana, 466; Com. v. English, Lit, Sel. Cas. 417; Mon- 
tee y. Com. 3 J. J. Marsh. 133; State vy. Dale, 3 Blackf. 294 ; 
‘State v. Bougher, ib. 307 ; State vy. Weaks, 7 Himph. 522; 
Covy v. State, 4 Por, 186; State v. Mitchell, 6 Mo, 147; State 
v. Whitworth, 8 Por. 440; 1 Russ. on ‘Crimes, 299-300, in 
note. 

2. The proviso in the 16th section, (Clay’s Dig. 434) is ‘not 
descriptive of the offence, and is matter of defence, and need not 
be negatived in the indictment.—See the correct rule laid down 
in Arch. 52; 2 Hawk. Ch, 25, §113; 1 Chitty Cr. Law, 284; 
2 Strange 1101; 1 Lord Raymond, 120; 1 East 647, note ; 1 
‘Chitty Pl. 299 ; 2 Pick. R. 141; 2 Nott & McCord, 865; 18 
Verm, 197; 17 ib. 149; 1 Jobn. 513; Bib. 438; 4ib. 304. 


COLEMAN, J.—The indictment in this case charges that 
“the defendant, being the o¢cupant of a certain house at tho 
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race track, near the city of Montgomery, in said county, did 
then and there unlawfully and knowingly permit and suffer a 
certain gaming table, called a faro bank, to beexhibited and car- 
ried on in said house, by him the said John Clarke, so oceupied 
a3 aforesaid.” 

The indictment is founded on the 16th section, chap. 6th, of the 
Penal Code, in these words: ‘If any owner or occupant of any 
house, out house, or other building, booth or tent, shall knowing- 
ly permit, or suffer any of the tables, or banks, particularly or 
generally described as aforesaid, to be carried on or exhibited in 
his house, out house, or building, booth or tent, and be thereof 
convicted, he shall be fined in a sum not exceeding two thousand 
dollars: Provided, always, that if any owner or occupant of any 
house, out house, or other building, booth or tent, shall give in- 


‘formation to any judge or justice of the peace of the proper 


county, against any person keeping, exhibiting, or concerned or 
interested in said table or bank, within six days after the same 
comes to his knowledge, he or they, so informing, shall not be li- 
able to the penalties of this section. 

That part of the act above referred to, which describes the 
banks or tables, is in these words: “If any person shall here- 
after be guilty of keeping or exhibiting any gaming table, called 
A BC, or E O, or Roulette, or Rowley Powley, or Rouge et 
Noir, or Thimbles, sometimes called Three Ticket Lottery, or 
Chuckerluck, or Faro Bank,”’ &c. 

1. It is contended that the indictment is defective because it 
dogs not negative the proviso contained in the statute creating 
the offence. ‘The rule on this subject is, that if there be any 
exception contained in the same clause of the act which creates 
the offence, the indictment must show negatively that the defen- 
dant does not come within the exception.—Arch. 52. But where 
the act contains provisoes and exceptions in distinct clauses, it is 
not necessary to state in the indictment that the defendant docs 
not come within the exception, or to negative the proviso it con- 
tains.—1 Chitty’s Cr. L. 283. Nor is it even necessary to al- 
lege that the defendant is not within the benefit of its provisoes, 
though the purview should expressly notice them, as by saying 
that none shall do the act prohibited, except in the cases hereinaf- 
ter excepted ; (Hawk. b. 2, c. 25, § 113,) for all these are mat- 
ters of defence, which the prosecutor necd not anticipate, but 
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which:the prisoner must prove.—2 Burr. 1037; 5 T. R. 83. In 
an inilictment against the receiver of stolen goods on the stat- 
ute of Ann, whereby he is made liable, if the principal is not taken, 
it is not necessary to aver that the principal is not taken; or 
on the statute 22 George III, to state that the principal has not 
been convicted.—2 Lord Raymond, 1378; 5 T. R.83.; 2 Leach 
578. We think it clear in this case, that the proviso is not in 
the same clause which enacts the offence, and under the author- 
ities cited the matter of defence in the proviso was such as the 
prisoner must prove. 

2. It is contended that the indictment is defective in not set- 
ting forth the facts and circumstances constituting the offence, 
and particularly in not stating that the faro bank was kept or 
exhibited by some person, and that the.name of the person should 
have been stated if known, and if unknown-it should have been 
so stated. 

It has been repeatedly held by this court, that where a stat- 
ute creates a new offence, all the law requires is a description of the 
-offence in the indictment in the terms of the statute enacting it. 
—State v. Duncan, 9 Por. 260; State v. Briley, 8 ib. 474; 
State v. Click, 2 Ala. 26. As an exception to this general 
rule it was held that it is not always sufficient to pursue the very 
words of the statute, unless by so doing you fully, directly and 
expressly allege the facts, in the doing or not doing of which the 
offence consists. —State v. Brown, 4 Por. 413. There seems to 
be some conflict in the decisions on the question whether the in- 
dictment should state the name of the person exhibiting the ga- 
ming table, &c. In Ball v. State, (7 Blackf. 242,) it was held 

-that an indictment against a person for suffering gaming in his 
grocery, should give the names of the persons who played, or 
state their names to be unknown. The court, in giving this 
opinion, refer to two decisions to support it, Butler v. State, 5 
Blackf. 280, and the State v. Irvin, ib. 343. We find, on ex- 
amining these cases, that they were on indictments for gaming, 
and not for permitting gaming to be carried on in a house, &c. 
In the case of State v. Dale, (3 Blackf. 294,) it was held that 
in an indictment for permitting gaming in a licensed grocery, it 
is not necessary to set forth the game that was played. In the 
Commonwealth v. ‘Lampton, (4 Bibb 261) it was held that on an 
indictment for suffering gaming.in defendant’s house, it was not 
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necessary toset forth the names of those engaged in the gaming. 
The same.principle was established in English v. Commonwealth, 
(Lit. Sel. Cases, 417.) In Commonwealth v. Crupper, (3 Da- 
na, 466,) it was decided on a charge for keeping a gambling 
house, that the indictment will be good without specifying the 
sum that was lost and.won, and by whom it was lost and won. 
The same rule was fully affirmed in Montee v. Commonwealth, 
(3 J. J. Marshall, 133.) In England, in an indictment for 
keeping a common gaming house, it has never been held neces- 
sary to state the names of the persons gaming.—Arch. 753, and 
the numerous cases there cited. ‘In Rex y. Taylor, 3 B. &C. 
502, Holroyd, J., said that it would be sufficient merely to 
have alleged that the sefendant kept a common gaming house. 

In this case, the charge in the indictment that defendant suf- 
fered a gaming table, called a faro bank, to be carried on and 
exhibited, &c., necessarily, and according to the plain meaning 
of the words, implied that it was exhibited by some person for 
gaming. ‘The specific table, to wit, a faro bank, is stated in the 
indictment, and if a further description were required, it might 
be well asked, where ought the description to stop. Must a 
particular description of the table, and that money was won and 
lost thereon on the turning of cards, be given to show that it was 
a faro bank ? 

We have already seen that, according to the great weight of 
authorities, it was unnecessary to state the name of the person 
exhibiting the gaming table. 

Let the judgment be affirmed. 


———EeeeeESeeeeeeeeeeeee” ~~ 


MORGAN vs. THE STATE, 


i. When it is alleged in the commencement of an indictment that “the 
grand jurors for the State of Alabama upon their oaths present,” &c. 
and the name of the proper county is stated in the caption, the pro- 
ceedings are sufficieutly certain, although it is not averred in the in- 
dictment that such grand jurors were selected, empannelled, sworn 
and charged to inquire for the body of the county. 
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2. An objection to the formation of the grand jury cannot be raised 
for the first time in the appellate court. — 

3. The addition of the county of the defendant’s residence is mere mat- 
ter of form, and the failure to aver it doés not affect the validity of 
an indictment. 


Error to the City Court of Mobile. Tried before the Hon. 
Alex. McKinstry. 


Jewett, for plaintiff in error : 

A grand jury of good and lawful men of the county for which 
the court is held, shall be returned agreeably to law, at each 
term; who shall inquire and true presentments make of all crimes, 
&c., committed in their county, and such offences the ‘court has 
jurisdiction to try.—Clay’s Dig. 294, § 32. 

An indictment, in its caption, must state the jurors by whom 
it was found. —Wheat. Crim. L. 63; McClure v. State, 1 Yerg. 
260; 1 Ch. Crim. L. 333; 5 How. Miss. 32; Peck’s R: 140-66. 

Ifthe caption omit to state that the jurors are of the county 
aforesaid, the indictment will be vicious. —Wheat. Crim.-L. 65; 
Tipler v. State, Peck’s R. 8; Cornell v. State, Martin & Yerg. 
147; Bacon’s Ab. 93; Woodside vy. State,'2 How. Miss. 655; 1 
Chitty’s Crim. Ls 333.- 

In an indictment nothing. can be taken by intendment.—d 
Stew. 130; State v. Coleman, 3 Ala. 15. 

In an indictment there must be,-to the name of the defendant, 
an addition of his residence. The county must be distinctly 
laid.—1 Ch. Crim. L. 208-9-10; 2 ib. 1-2-3; 3 ib. 750; Arch. 
Crim. Pl. 36. 

Where a positive fact is averred, it should be stated to be 
done then and there, after the county, &c., have been clearly 
expressed in the body of the indictment.—Ch. Gen. Law, 198 : 
Com. Dig., Indict., G. 1; 1 Sess. Cas. 178. 

The words, then and there, referring to the county in the mar- 
gin, is not a sufficient laying of the venue.—Kennedy v. Common- 
wealth, 3 Bibb. 490; 2 Hawk. 348; Addison, 71; 3 Modern, 265. 

Time and place must be attached to every material fact aver- 
red in an indictment.—Arch.Crim. P1.46, and references therein. 


Arrorney GENERAL, for the State: 

The principal objection to this indictment is, that the body of 
the indictment'does not show that the grand jury who found the 
bill were chosen, sworn, &c.for the county of Mobile. 
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1. It is the office of the caption to show in what county the 
indictment was found and returned by the grand jury, and this 
need not be repeated in the body of the indictment.—Dean v. 
State, Martin & Yerg- 127; see Meig’s Dig., Indictment. 

The fact that the indictment does not show that the grand 
jury were empannelled and sworn to inquire of crimes and offen- 
ces committed within the body of the county, is not error.— 
Hurley v. State, 6 Ohio, 405. 

In this respect the indictment is in strict conformity to the 
English common law precedents.—See forms in 2 Chitty Cri. L. 
1-2; &c., and also see State v. Nixon, 18 Ver.-70; State v. 
Harden, 1 Brev. 47; State v. Sanderlin, 6 Ham.-285; State v.- 
Long, 1 ib. 386. 

Where it appears from any part of the record, that the grand 
jury were sworn, &c., returned the bill, &c., the indictment is 
regularly in court.—State v. Lassly, 7 Por. 527. 

The grand jury are sworn, &c. for a particularly county, and 
if the caption or historical part of the indictment shows this, the 
body of the indictment need not.—Clay’s Dig. 294, § 32. 

2. No objection can, for the first time in this court, be taken 
to the manner in which the grand jury were empannelled, drawn, 
&e. Pleading to the indictment admits its genuineness.—State 
v. Shaw, 18 Ala. (Jan. Term, 1851;) State v. Clarkson, 3 ib. 378. 

3. It is said that the words, then and there, are more certain 
than a repetition of the time and place.~1 Chitty Cri. L. 221; 
Arch. Cr. Pl. 39. “‘ Then and there’’ refers to the venue in the 
margin.—State v. Harden, 1 Brev. 47. 

4. The words, “within said county,” are equivalent to late 
of said county. 


CHILTON, J.—The first and prineipal objection to this in- 
dictment is, that in its commencement it states that “‘ the grand 
jurors for the State of Alabama upon their oath present,”’ &c., 
instead of the averment that such grand jurors were elected, 
empannelled, sworn and charged to inquire for the body of Mo- 
bile county. The indictment conforms to the English common 
law precedents, which usually commenced, “the jurors for our 
_ Lord the King, upon their oath present,’’ &¢.—2 Chitty’s Crim. 
L. 1-2. In England, however, as in this country, the caption 
shows the court in which the proceedings were had, as well as 
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the jurors by whom the indictment was found, and this, although 
no part of the indictment, makes the proceedings sufficiently 
certain.—See 1 Chitty’s Crim. L. 326-7-8, and cases cited. 
Objection is taken to the caption in this case, that it is but the 
certificate of the clerk, and not a transcript from the record of 
the City Court ; but the objection is not sustained by the record, 
a portion of which record the clerk duly certifies it is. We 
cannot indulge a presumption against the verity of his certif- 
cate, as to what constitutes the record, and consequently must 
treat the caption as properly constituting a portion of it. 

In the State v. Lassley, 7 Port. 526, it was held, that 
where it appears from an entry on the record, that the grand 
jury elected, empannelled, sworn and charged, returned a bill of 
indictment into court, it must be intended to have been done as 
the law requires, the reverse not being shown by plea, &c. In 
the case before us, the defendant below treated the indictment 
as having been properly found and returned, by his plea of not 
guilty. If he desired to take advantage of any irregularity in 
the formation of the grand jury, he should have done so by an 
appropriate plea. It is well settled, that he cannot raise the 
objection for the first time in this court.—State v. Clarkson, 3 
Ala. 378; State v. Shaw, 18 ib. 547, and cases there cited. 

The objection that the addition of the county of the defend- 
ant’s residence is omitted, cannot be supported. It is usual 
and proper to charge that, “A. B., late of said county,” 
&c., which refers to the county stated in the margin, as do also 
the words, “then and there,’’ as used in the body of this indict- 
ment; (Cro. Jac. 167; 1 Brev. 47,) but it is sufficient to state, 
as is here done, that the prisoner committed the felony ‘‘ within 
said county.’? The addition of residence in England was con- 
sidered unnecessary, except in cases where process of outlawry 
could issue, and the necessity for it in any case was rested upon 
their statute of 1 H. 5, c. 5; see Leeche’s Case, Cro. Jac. 167. 
With us, it is but mere matter of form, and the failure to aver 
it does not affect the validity of the indictment. As to the suf- 
ficiency of the indictment, see 4 Dev. 336, and 1 Chitty’s Crim. 
L. 208. 

We are unable to percieve any defect in this indictment, avail- 
able to the defendant, and the judgment of conviction must be 
affirmed. 
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LINDSAY vs. THE STATE. 


1. An indictment for selling spirituous liquors to a slave, which al- 
leges that the defendant sold “to one Henry, a slave, the property 
of one M. H., a certain commodity, to-wit, one gallon of whiskey, 
without the consent of the master, owner or-overseer of said slave, 
either verbally or in writing, expressing the article permitted to be 
sold, being first had and obtained,” is good under the Act of 1850; 
(Pamphlet Acts, 1849-50, p. 49.) 

. An indictment for selling whiskey to a slave cannot be supported by 
proof of the sale of any other kind of liquor, although the liquor 
specified is laid under a videlicet. 


> 


Error to the Circuit Court of Montgomery. Tried before 
’ the Hon. John D. Phelan. 


Warrs, Jupce & Jackson, for plaintiff in error. 
Artrorney GENERAL, for the State. 


COLEMAN, J.—The charge in the indictment in this casc 
is, that the defendant sold “ to one Henry, a slave, the property 
of one Maria Herron, a certain commodity, to-wit, one gallon of 
whiskey, without the consent of the master, owner or overseer of 
said slave, either verbally or in writing, expressing the article 
permitted to be sold, being first had and obtained.” 

The defendant contends that the indictment is not good, be- 
cause it was framed under the act of 1841, which was repealed 
by the act, ‘‘ the more effectually to suppress the evil practice 
of trading with slaves,” passed in 1850. We think that the 
first act was repealed in part by the latter, but we consider the 
indictment good under the latter act. The exception in the in- 
dictment in favor of the defendant, is much broader than he was 
entitled to under the last act, and giving him all, and even more 
latitude than he was entitled to, he certainly ought not to com- 
plain. 

On the trial, it was proven that the defendant sold and deliv- 
ered to the slave named in the indictment, several drinks of 
either ale or whiskey, but of which, the witness could not state. 

The court refused the defendant’s request to charge the jury 
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that if they were not satisfied from the evidence, béyond a rea» 
sonable doubt, that the article sold was whiskey, they must find 
for the defendant, and ‘charged the jury that the commodity 
averred to have been sold to the slave being laid under a scilicet, 
it. was not necessary to prove the particular commodity named, 
but proof of the sale of any other commodity of a like kind, by 
the defendant to said. slave, would-be sufficient to sustain the im 
dictment. The indictment in this case very properly specified 
the particular commodity alleged: to be sold to the:slave. It 
was necessary to enable the defendant: to prepare for his defence, . 
and to enable him to plead a conviction or acquittal upon this 
indictment in bar of another prosecution for the same offence. 
But it was also necessary that the fact be proved as alleged. 
Any: material variance between the fact laid and the fact proved, . 
the allegata and probata, will be fatal. As, for instance, (the 
well known case,) an indictment fer stealing a.pair of shoes can- 
not be supported by evidence of a larceny of a pair of boots. 
It is well settled that even :an unnecessary allegation, . but 
which is descriptive of the identity of that which is legally es- 
sential to the charge, must be proven-as laid.’ Thus, an indiét 
ment for stealing a black horse will not be supported by proving 
the stealing of a horse of ‘some other color. The allegation in 
this case, that the defendant sold whiskey, was. not supported 
by the proof that he sold ale. The court erred in ruling to tl 
contrary,and the judgment is therefore reversed and remanded 


~ ~ Oe 


Ex parte CROOM &. MAY... 


!.. A prisoner charged with a capital offence, after having been refused 
bail by a Circuit Judge, on application by habeas corpus, may petition 
the Supreme Court for arevision of the decision of the Circuit Judge 

2. The proper practice in such case is, for the prisoner to petition the 
Supreme Court for the writ of habeas corpus and such other remedial 
process as may be necessary to render its control effectual, setting 
forth under oath sucha state of case as will show that the Circu: 
Judge erred to his prejudice, and that he was entitled by the case 

then made to the relief which he.seeks. - 
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3. If the Supreme Court deems the showing prima facie sufficient to 
entitle the prisoner to bail, the writs of habeas corpus and certiorari will 
be awarded, to bring before the Supreme Court the body of the pris- 
oner and the proceedings had before the Circuit Judge, that if, upon 
a full hearing on the return of the writs, the prisoner should be ad- 
judged entitled to bail, he may be allowed to give bail in such sum 
as may be prescribed. 

4. Instead of the writs of certiorari and habeas corpus issuing from the 
Supreme Court, an agreed statement of the facts and proceedings 
had before the Circuit Judge may be submitted by the counsel for 
and against the prisoner, andif the Supreme Court decides that the 
prisouer is entitled to bail, application may again be made to the 
Circuit Judge. 

5. The fortieth section of the eighth chapter of the Penal Code, [Clay's 
Digest, 444,] by which it is enacted that if the defendant in capital 
cases is not tried at the first term at which he is properly triable, on 
account of any of the causes therein specified, he shall not be enti- 
tled to bail as a matter of right, but that he may claim to be discharged on 
bail if he is not tried at the second term, wuless the failure is occasioned 
by his own fault or misfortune, or on his application, or with bis as- 
sent, is not repugnant to the seventeenth section of the first article of 
the constitution, by which it is declared, that “all persons, before 
conviction, shall be bailable by sufficient securities, except for capital 
offences where the proof is evident, and the presumption great.” 

6. The word “term,” as used in the fortieth section of the eighth chap- 
ter of the Penal Code, [Clay’s Dig. 444,] means the period of time pre- 
scribed by law during which the Court is required to be held, unless the bu- 
siness is sooner disposed of, and not the time during which the court may 
actually be in session. 

7. A prisoner charged with a capital offence, who makes application to 
be discharged on bail, on account of an unauthorized premature ad- 
journment of the court at the first term at which he was properly 
triable, without any disposition having been made of his case, makes 
out a prima facie case for relief, by showing that he was arrested and 
in the custody of the sheriff before the adjournment of court, that 
the judge adjourned the court, sine die, before the expiration of the 
period allowed by law for holding it, and while there was business 
on the docket undisposed of, that no disposition was made of his 
own case, that no cause for the adjournment was assigned in the 
order, and that none appears in the record. When no cause for the 
premature adjournment is assigned on the record, the appellate court 
will not presume that a sufficient cause existed, nor will it require 
the prisouer to prove thata sufficient cause did not exist. 

8. A prisoner in such case may insist on his right to be discharged on 
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bail on account of such premature unauthorized adjournment, al-- 
though at the time of adjournment he was confined in the custody 
of the sheriff, at a place several miles distant from the court-house, 
and the sheriff was advised by physicians that it was unsafe to re- 
move him on account of his wounds, and although he made no ap- 
plication for a trial, and might have continued his trial on account of 
his situation. 

9. A general order of continuance of all causes not otherwise disposed 
of, if made at the suggestion, or with the consent of the parties, or 
their counsel, would operate as a continuance entered in each case 
by consent, and would be a completion of the business of the court 
justifying its adjournment. 


Motion for writ of habeas corpus, and sueh other remedial 
process as might secure the discharge of the petitioners on bail ; 
the Hon. W. R. Smith haying refused them bail. 


Crarke & Murpny, for petitioners. 


Smita & Garrortt, contra : 

1. The papers accompanying the petition donot present the 
ease in such form that this court can revise the decision of the court 
below. The certificate of the judge does not describe the trans- 
cript with sufficient particularity to identify it.—Minor’s Ala. 
413; 12 Ala. 58. There is nothing to connect the certificate 
of the judge with the petition. Neither one contains any refer- 
ence to the other. There is then no record before the court upon 
which they can review the decision of the circuit judge. 

Again: the circuit judge eannot refer any question to this 
court, as novel and difficult, until final judgment has been ren- 
dered thereon.—Clay’s Dig. 294 § 32; ib. 469 § 1; Minor’s 
Ala. 266; 6 Ala. 58. The certificate of the judge cannot be 
treated as a bill of exceptions. No exception appears to have 
been taken to the ruling of the judge, and no error can be as- 
signed thereon.—3 Stew. 343; 11 Ala. 732; 18 ib. 519. 

2. If the case is not presented in proper form for revision, 
can this court take original jurisdiction of it? This question 
was directly made, and decided adversely to the petitioners, in 
ex parte Simonton, 9 Por. 883; see also Mansony, ex parte, 1 
Ala. 98. 

3. But if it is decided that the case, as presented, may be re- 
viewed by this court, then we contend that the several acts of 
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1807, 1827, and 1841, which are relied ‘on by the petitioners, 
are unconstitutional.. The manifest construction of the seven- 
teenth section of the first article of the constitution is, that bail 
is not allowable to prisoners in capital cases, if the proof is evi- 
dent, or the presumption great. It is contended for the prison- 
ers, that, as by the common law all persons, before conviction, 
were bailable in the discretion of the court to whom application 
was made, it was intended by this clause of the constitution to 
secure the right to bail absolutély in all cases except those accu- 
sed of capital offences, and t6 leave it, as at common law, dis- 
cretionary with the court in capital cases. If that was the in- 
tention, it was not necessary to say any thing on the subject, 
and the cases would then have stood as at common law. 

But if we admit that this clause leaves it discretionary with 
the judge to grant or refuse bail, still it must be seen that this 
discretion is limited to the determination of the question as to 
the guilt or innocence of the prisoner. The language is plain, 
**all persons shall be bailable,”? &c., “except for capital offen- 
ces where the proof “is evident; or the presumption great.”” The 
Legislature cannot enlarge, add to, restrict or subtract from any 
constitutional provision. ‘These acts, then, are unconstitutional, 
for they make the prisoner’s right to bail depend on the lengt): 
of time he has been in jail, and not on the question of his guilt 
or innocence. 

Again: at common law prisoners were bailable at the discre- 
tion of the judge before whom they were arraigned. If these 
cases are left by the constitution as at common law, then these 
acts are unconstitutional because they attempt to limit that dic- 
cretion. The Legislature has nothing to do with the ‘‘ proof ;”’ 
that belongs to the courts. 

4. But if the aets are constitutional, they must be construed 
together, and the prisoners have not placed themselves in such « 
condition. as to give them the benefit ef the statutes.- The lan- 
guage of -the acts of 1807-and 1827, is, ““if-any person shall be 
committed,’’ &c., that is, imprisoned, not arrested simply. ‘The 
prisoners in ‘this case were not committed until the 20th April, 
two days after tho.adjournment of the court.- The acts further 
provide, that ‘‘if any person shall be committed,” &c., “‘ and 
shall not be indicted and tried at or before the next stated term,”’ 
&c. He must first be committed, and then, “ if -not tried at the 
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next stated term,”’ may be entitled to bail under the provisions 
of the act. ‘The next term cannot mean. the term at which he is 
committed, 

5. Again, we contend that under theact of 1841, a prisoner’s 
case does not become ‘* triable,”’ until:he appears in court, is 
arraigned for trial, and pleads to the indictment. It may be 
that he will plead guilty, and,then there would be no ¢rial at all. 
He cannot be tried without being personally present in court, al- 
though he may be in the custody of an.officer. 

6. These statutes were intended for the benefit of the prison- 
ers. They must make application forthe benefit of them. The 
courts cannot, and will not force them, ‘They must themselves 
be the actors.—Stat. 31, Car. 2; Toulmin’s Dig. 662, § 5; see 
2lso Simonton, ex parte, 9 Por. 390. The prisoners in this case 
made no motion in the Circuit Court, and they cannot now avail 
themselves of the benefit of the act of 1841, 

7. Put the prisoners contend that there was a premature un- 
authorized adjournment of the court, which entitles them to bail. 
The Circuit Court is,a court of general jurisdiction, and every 
intendment must be made in favor of thecorrectness. An order 
of continuance is.a judgment to which this rule will apply. The 
record shows a general order of continuance of all causes not 
otherwise disposed of. The testimony of the clerk cannot be 
received to show that there was ‘‘ considerable business on the 
docket undisposed of,’ and thus contradict the record. If in- 
jury was done to the other parties whose causes were thus con- 
tinued under the general order, the prisoners cannot.complain of 
it. The court could do nothing in the absence of the prisoners, 
and the proof shows that they were lying dangerously wounded, 
at Greensboro’. Jt was their duty to apply to the court for the 
benefit of the statute, and not the duty of the court to force it 
upon them. If the situation of the prisoners rendered it un- 
safe to remove them, it was their “ misfortune,”’ and their case 
comes within the express proviso of the act of 1841, 

8. The“ term’’ of the court means the time that the court is 
actually in session, and not the time it may sit.—Ez parte Jos. 
Santee, 2 Vir. Cases, 363; Bouv. Law. Dic. vol 2, 558, 

9. If the acts of 1807 and 1827 are unconstitutional, no 
length of time can prevent the objection from being raised,— 
Commonwealth v, Parker, 2 Pick. 557, 
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CHILTON, J.—This case has been elaborately and ably 
argued, and I proceed with all possible brevity to announce the 
conclusion which the court has attained upon the questions pre- 
sented. 

And, first, as to the manner in which this court shall take 
cognizance.of the petitioners’ application, so as not to render its 
proceeding obnoxious to the provision of the constitution, which 
denies to it any other than appellate jurisdiction. The peti- 
‘tioners are in jail, under an arrest upon a capias, for murder. 
They petitioned the Hon. W. R. Smith to be allowed bail, which, 
upon trial of their alleged right on habeas corpus, he denied 
them. His refusal gives them the right to come into this court 
to ask the control or supervision of the action of the Circuit 
Court—(Ex parte Simonton, 9 Por. 383)—for without such ac- 
tion, either in refusing to entertain their application or to grant 
it, previously had before some court or judge competent to act 
in the premises, we should, in such case, have nothing to revise; 
therefore the granting of the writ would not be appellate juris- 
diction. But the writ, when granted, would only bring the 
bodies of the prisoners before this court, together with the cause 
of their detention, which is the capias, and not the proceedings 
had before Judge Smith on their application for bail, and which 
we must revise, or our action in the premises is original. It is 
the duty of this court, in order to enable it to carry out the 
powers with which the constitution invests it, of exercising “a 
general superintendence of inferior jurisdictions,” to adopt such 
course of proceeding as will make its control complete.— Ez parte 
Chaney, 8 Ala. 424. It.is important thet the practice in such 
eases should be settled, and after the best deliberation which we 
have been enabled to bestew upon this branch of the case, we 
conceive the correct practice to be, for the prisoners, who .con- 
ceive themselves aggrieved by the decision of the inferior juris- 
diction, in the matter of their discharge, to petition this court for 
the writ of habeas corpus, and such other remedial process as 
shall be necessary to render its control effectual, setting forth 
under oath such a state of case as shows that the court or the 
judge who made the decision erred to their prejudice, and that 
they are entitled by the case made before such inferior tribunal, 
‘to the relief which they seek. In such cases as the present, 
Should this court deem the showing sufficient prima facie to en- 




















re se RRR nS 

















JUNE. TERM, 1851. 567 
Ex parte Croom & May. 








title the prisoners to bail, the writ of certiorari would be ordered 
to issue to bring up the proceedings had before the judge or 
court below, as well as the writ of habeas corpus to bring the pris- 
oners before this court, that if, upon a full hearing on the return 
of the writs, this court should adjudge them entitled to bail, they 
may be allowed to give bail in such sum as might be prescribed. 

It would, however, be necessary, in cases where the prisoners 
desire to revise the action of the inferior court, to have the facts 
upon which they invoke its action set out in writing and certified 
by the judge, so that the same may be returned to this court as 
the basis of its action. Such was the practice adopted by this 
court, in Field v. Milly Walker, 17 Ala. 80, where we were 
called upon to revise the decision of the Judge of the County 
Court, made upon a habeas corpus; and it appears to be the 
practice which obtains in the Court of Queen’s Bench in En- 
gland, (see Queen v. Dunn, 12 Ad. & E. 599; S. C., 40 Eng. 
C. L. 124,) to issue the writ of habeas corpus and a certiorari. 

It would be much more convenient, however, both to the parties 
and to this court, for the Attorney General or those represent- 
ing the State, and the counsel for the prisoners, to agree upon 
the case made before the inferior court, so that when the opinion 
of this court is pronounced on the application for the writ, if 
the accused, according to the principles settled by it, is entitled 
to be discharged, he may renew his application to the court be- 
low, saving thus the delay and expense consequent upon further 
proceedings to be had in this court, and the necessity for bring- 
ing the prisoners in person before us. Such was the practice 
indicated in Ex parte Stiff, 18 Ala. 464. 

Objection in this case is made to our considering the transeript 
of the record, and the facts stated by the circuit judge as a part 
of the ease made below, for want of sufficient evidence of their 
identity with the cause. The objection can avail nothing, upon 
the preliminary inquiry as to whether we will award the writ; 
for the sworn petition sets forth the existence of such facts, and 
we must, for the purpose of this investigation, assume that they 
would be returned by the inferior tribunal, in answer to the 
certiorari, a8 a portion of the case, and thus be sufficiently 
identified. 

We now turn to the main inquiry, which is, whether from the 
o¢etitioners’ own showing they are entitled to the relief whick 
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they seek ; for if they are not, this court-will not award the writ. 
3.B..& A. 420. 

The facts, as-presented tothe: circuit judge, and which ap- 
pear from the transcript of the recerd above named, and the 
statement of them certified by:the judge, may be thus briefly 
stated: The regular -term of -the Circuit Court -for Greene 
gounty commenced on Monday-the 7th day of April, 1851, but 
the judge of the court did not arrive at. the court until Wednes- 
day following ; on that day the court commenced its: session, and 
on Saturday of the first week of the term, the grand jury re- 
turned into court an indictment, endorsed by the foreman, ‘a 
true bill,” against the petitioners, for the murder of Elijah W. 
Harris, and it was ordered that a capias issue for their arrest ; 
on Menday of the second week of the term, being the 14th day 
of April, 1851, a capias issued for their arrest, commanding that 
they should be brought before the court then sitting. This 
capias was returned into court before its final adjournment, en- 
dorsed as follows: ‘‘Platt.S, Croom and Pleasant May, arrested 
and under guard.—April 15th, 1851, (signed) O. M. Brrcuerr, 
sheriff of Greene county, by Wm. M. Bircuetrt, D. S.’’ 

It appears by the testimony of the deputy sheriff, that he held 
the prisoners in custody under this capias, until their delivery to 
the jailor at Eutaw, on the 20th of April, and that the reason 
why he did not bring-them from Greensborough to Eutaw sooner 
was, that he was advised by several medical gentlemen that it 
would be unsafe to remove them earlier, on account of their 
wounds; but that the prisoners said nothing to him respecting 
their removal. Between the time of itheir arrest and commit- 
ment to the jail, and while they were in custody of the deputy 
sheriff at Greensborough, to-wit, on Friday of the second week 
of the term, being the 18th day of April, the circuit judge ad- 
journed the court, leaving a considerable portion of the business 
of the court undisposed of, but which was continued by a gene- 
ral.order, which he caused to be entered on the record. On the 
day.after the court adjourned, an alias captas issued against the 
prisoners, requiring the sheriff, &c., to take their bodies and 
have them before the Judge of the next Circuit Court to be holden 
for Greene county, on the second Monday after the fourth Mon- 
day in September then next. On this capias the sheriff of 
Greene, by the same deputy, returned that the prisoners were 
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arrested and carried to jail—dated 19th April, 1851. The 
clerk of the Circuit Court testified that the Circuit Court was. 
not adjourned in consequence of the sickness of the judge, or of 
his family, and‘ that there was no particular cause assigned for: 
the adjournment. The trial docket of the Circuit Court, as also 
the venire facias for the jury for tlie third week of the term, 
duly executed on the persons selected as jurors; were presented 
before the judge below on the trial for bail: The docket showed 
the causes undisposed of when the court adjourned: Upon the 
foregoing state of facts, the prisoners moved: the eourt for bail, 
as a matter of right, and the sime being denied them, they now 
insist upon their right in this court. They claim.the right to be 
discharged on bail; under the 4@th section of the 8th chapter of 
the Penal Code; which provides that ‘* No person charged with 
the commission of an offence capitally punished; shall be ad- 
mitted to bail 4s a miatter of right; when he is. not tried at the 
first term of the court; at which he was properly triable, if the 
failure to try his catse proceeded from the non-attendance of 
the State’s witnesses, when an affidavit is made satisfactorily. 
accounting for their absence, or where there is an entire failure 
to hold the court; or Where the trial is delayed in consequence of 
the sickness of the judge; or some member of his family, or where 
there is a premature adjournment of the court for either of the 
last mentioned; or other sufficient cause; or where the judge 
from any cause is legally incompetent to try the aceused, or 
where the term allowed by law is so short, that the case of the 
Accused, according to the accustomed course of proceeding, eoult 
hot be tried; ér where it was found impracticable to obtain a 
jury for his trial; or where the trial was not completed in con; 
sequence of the sickness of a juror; or there was a mis-trial for 
any cause; or where the delay proeceds from the fault or mis- 
fortune of the prisoner; but if the accused shall not be tried at 
the next term of the court; or the failure to try his cause shall 
not be occasioned by his fault or misfortune; or on his appliea- 
tion, or with his assent; he shall be discharged on giving good 
and sufficient bail, provided that this section shall not be so con- 
strued as to prevent a prisoner committed for a capital offence 
being bailed at or before the first stated term of the court, if au- 
thorized by law.””—Clay’s Dig. 444, § 40. 

The counsel for the prisoners insist, that the premature ad. 
37 
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journment of the Circuit Court, which was not occasioned by 

any of: the causes specified in the above recited act, entitles them 

to bail,.as a matter of right, and this right the judge below de- - 
nied them.. The counsel for the State oppose to this, that if 

such be the effect of the statute,-it violates the 17th section of 
the Bill of Rights in the Constitution of this State, which de- 

elares,.“All persons shall, before conviction, be bailable by suf- 

ficient securities, except for capital offences where the proof is 

evident. and the presumption great,”’ &c. . 

It is-believed that the history of the legislation of the State, both 
before and since the adoption of the constitution, and the numer- 
eus decisions of this court upon similar statutes, as well as the 
spirit of.other portions of the constitution, very satisfactorily 
show that: the above clause in the Bill of Rights was not de- 
signed to deny to the Legislature the power to pass laws pro- 
wding for bail in capital cases, where the proof was evident or 
the presumption great.. At the common law, all cases were bail- 
able ;. but it was competent for the Legislature,.in the absence 
of a constitutional inhibition,.to deprive the citizen of this right, 
er so to modify as to render it valueless. The clause was de- 
signed.not to place a perpetual restriction upon the common law 
right of.the citizens of the State,.in the matter of bail, but on 
the contrary to secure by: tle fundamental law of the State, and to 
place this right, in the given cases, beyond the power of either 
legislative or judicial interposition ;: creating, however, no re- 
striction upon the Legislature as to the excepted cases, ‘‘ where 
the proof is evident or the presumption great.” It was not the 
intention of the framers of the constitution to keep a party incar- 
eerated in prison before conviction,.as a punishment for the of- 
fenoe with which he may be charged. Until conviction,.the law 
presumes: him innocent,.and merely provides for his being forth- 
coming for trial and to suffer its penalty, should his guilt be as- 
certained according to. its prescribed forms. If, without any 
fault attributable to the accused,.the judge from term to term, . 
in the exercise of his discretion over the matter of continuances, 
should delay the case by. reason of some want of preparation on 
the part of the State,. it would seem strange that the same in- 
strument which declares he shall be entitled to. a speedy public 
trial, should provide that however long:his trial may be delayed. 
no law shall be passed. allowing him to findsureties-for his ap- 
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pearance, and thus to discharge him from oppressive imprison- 
ment. The same provision in the Bill of Rights was enacted! 
by the Territorial Legislature, on the 7th Feb. 1807, which de-: 
clared that ‘all persons shall be bailable, unless for capital of- 
fences, where the proof shall be evident or the presumption! 
great,’? &c. The same Legislature, on the 10th of the same 
month, made provision for bail in all cases of treason or felony, 
where the prisoner without his fault or misfortune was not tried;: 
and both those features, under various modifications, have ex- 
isted from that time until the present.—See the statutes, Aik.- 
Dig. 121, § 40; Toulmin’s Laws of Ala. 662, §6; Aik. Dig.: 
348, § 26; Clay’s Dig. 444, § 40; and for the decisions of this 
court predicated upon themy Phil v. The State, 1 Stew. 31; Si- 
monton’s Case, 9 Por. 390;: Chaney’s Case, 8 Ala. 424; Stiff’s 
Case, 18 ib. 464.- Here then is a legislative construction of this: 
clause of the Bill of Rights which has obtained, as was well said: 
in the argument, for near half a century, and: which has been’ 
acquiesced in until now, and repeatedly acted‘on by this court. 
All this, as was very appropriately contended: on the other hand, 
would not relieve the court from declaring the statute unconsti- 
tutional, if it amounted to a‘ palpable or clear violation of any 
constitutional provision, yet it'is a strong persuasive argument in 
favor of the law, and in a doubtful case should be considered 
conclusive. We should feel altogether unwarranted in holding 
this statute unconstitutional. It would seem somewhat para- 
doxical to hold, that in a bil of rights, the convention should 
have put the negative of a common law right beyond the power 
of legislative control, however much necessity might exist for’ 
legislative action.- 

Having ascertained that this statute is not unconstitutional,: 
the next inquiry is, whether the facts and circumstances of the 
case before us entitle the prisoners to bail. In the solution of 
this inquiry, it will be proper to ascertain whether the prisoners 
were properly triable at the April Term of the Greene Circuit 
Court ; for if they were not then “* properly triable,’’ the statute 
gives them no right to bail. Whatis meant by the “first term 
of the court at which he is properly triable??? Does it mean 
the term as prescribed by law,-or the actual time the court may 
sit? ‘The last construction has been urged upon us by the’ 
counsel opposed: to the prisoners, and-we have been-referred by 
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them to the case, Ex parte Joseph Santéé, 2 Va. Cases, 363. 
the third term after his examination Before the justices, it was 
provided that he should be forever discharged’ of the crime, un- 
less such failure proceeded from any contintande granted on the 
motion of the prisoner, 6r from the inability of the jury to agree 
on their verdict. In thé éase cited, three periods of time during 
which the court might have been holden had elapsed, and the 
question was, whether by the word term was meant the stated 
periods as pres¢ribed by law, or merely the actial session of the 
court. Five of the judges of the general court held the latter, 
and the remaining four; namely, Parker, Semple, Allen and White 
were of opinion that the stated terms were meant. ff that case 
¢an be regarded: as of any weight as authority, it is upor statutes 
the collocation of which is different from éur own. It is exceed- 
ingly clear, that by the “‘first term’? is here meant the period of 
time limited and fixed by law during Which the court was re- 
quired to be holden, unless the business was sooner disposed of. 
Burrill’s Law Diec.; tit. “ Term’—“ Terms of Court—Fermi- 
nus.”” Indeed, the statute could not.be read with any ether 
meaning attached to’ thé word “ term,”’ without tendering it ab- 
surd ; for it would then read that no person shall be entitled to 
bail, as a matter of right, when he is not tried at the first ses- 
sion or sitting of the court, if the failure to try resulted from 
the entire failure to hold the court, &c: But the meaning is 
manifest from othef portions of the section; as, for example, the 
party is not entitled to bail, as a matter of right, if the failure 
to be tried results from the fact that the term allowed by law is 
so short that the case of the accused, according to the accus- 
tomed practice; cdvld not be tried. Again; it says, if the ac- 
cused shall not be tried at the next stated term of the court, &c. 
It is unnecessary to examine the other statutes, since by a pro- 
per construction of this, we think the right to bail is conferred, 
unless the prisoners are deprived of it for some of the causes 
specified.—Chaney, Ez parte, supra. ‘This section clearly re- 
fers to cases which were ¢apitally punished and in which the pro f 
was evident or the presumption great, since the constitution 
gives, or rather secures the right in all other cases, and the Lc - 
gislature could not interfere so as to take it away. 

By the act 6f 1843, the Circuit Court for the county of Greene 
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shall commence on the second Mondays after the 4th Mondays 
in March and September in each year, and continue three weeks. 
Clay’s Dig. 289, § 6. ‘These prisoners were indicted and ar- 
rested under a capias which commanded them to be brought be- 
fore the April Term of the court, and the sheriff made his return 
that they had been arrested by him and were in his custody, 
under guard. ‘The court was opened for business on the 9th 
April; on the 12th the indictment was found, and a capias is- 
sued on the 14th, returnable to the court then sitting, and was 
executed ‘by the parties’ arrest, on -Tuesday the 15th day of 
April; on Friday, the 18th, the court adjourned, no reason be- 
ing given for the adjournment, either upon the record or by proof 
before the judge trying the writ. The.prisoners were placed in 
jail on the 20th. Here then were seven judicial days of the 
term allowed by law unexpired when the Circuit Court adjourned, 
within which.the party could have «been tried, and within which 
it is fair to presume they would have been tried, had the court 
continued its session during the time prescribed by law. Why 
the judge adjourned the court before the term expired, leaving 
unfinished business, does not appear upon the record. It is ar- 
gued, however, that we must intend sufficient. cause existed, and 
that to allow parol proof that such cause.did not exist, would be to 
disprove the record. Were these.positions correct, it would fol- 
Jow that in all cases where the record:failed to show the cause 
of adjournment, the prisoner would be concluded, notwithstand- 
ing there was a premature.adjournment. We are of opinion, 
that if the prisoner shows that he was in custody before the ad- 
journment, and actually in the jail in time to be tried, and would 
have been tried but for a premature adjournment, and the record 
shows no sufficient couse why the court should have adjourned, 
there being unfinished business, and the ability of the judge to 
try it being shown,.tbe prisoner then has made out.a prima fa- 
cie case for relief. «He is not required to go farther and prove a 
negative, that there was not sufficient cause for the adjournment, 
but having exculpated himself and put the court: in error, it is 
incumbent on those opposing his discharge to prove the affirma- 
tive fact, that the court was justified in adjourning. We know 
of no rule of law which would justify us in going beyond the 
record to intend the existence of a state.of facts which would 
deprive the party of a trial, and at.the same time deny to him 
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‘his liberty upon bail. If the prisoners were required to nega- 
tive by proof every cause which may be conceived of, and which 
may be sufficient to justify a premature adjournment, it would 
amount, in many cases, to a denial of the right. It is difficult 
to conceive where such investigation would end. We think the 
proof in this case, which shows the unfinished business, the gen- 
eral order of continuance of “all causes on the civil and crimi- 
nal docket not otherwise disposed of,”’ entered seven days before 
the time fixed by law as the terminus of the session, that the 
judge was not sick, and that no cause was assigned by him why 
the court was adjourned, does not in any way gainsay or contro- 
vert any fact stated in the record, and that the statute contem- 
plates the admission of such proof. Whether the prisoners 
would be allowed to disprove a cause affirmatively set forth in 
the record, if it be shown that they had no opportunity of con- 
troverting it when made, is a question which it is not necessary 
now to decide. In this case, the facts shown justify the legal 
inference that the court prematurely adjourned without sufficient 
cause, suchas the statute contemplates shall deny to the prison- 
ers the right of bail. 

The law makes it the duty of the judge not to absent himself 
from the court ‘before the end of the prescribed term, unless the 
business shall ‘be sooner disposed of—(Clay’s Dig. 517, § 9)— 
and the general order of continuance which was made, is not 
such a disposition of the cases as the statute contemplates. Such 
continuance would follow as the result of a premature adjourn- 
ment, whether the order was made or omitted. The adjourn- 
ment was made, and the general continuance of all unfinished 
business, both civil and criminal, was ordered, in the absence of 
the prisoners, who were in the officer’s eustody, and they ought 
not to be prejudiced by the failure of the judge to continue the 
court until the business was disposed of, or until the end of the 
stated term, should the business require it. 

But when the court adjourned the prisoners were at Greensboro’, 
some miles distant from the court-house, and the sheriff was advised 
that it was unsafe toremove them. This would most unquestion- 
ably have justified the court in adjourning upon disposing of the 
other business, without waiting to see whether they would suffi- 
ciently recover from their wounds to be brought up for arraignment 
and trial; and in justice to the presiding judge, it would be proper 
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‘to remark, that we have no. doubt but that in adjourning the 
court without disposing of their case, he was influenced :by the 
belief :that they could not be ‘tried at that term, with safety to 
themselves, for we should be sorry to be understood as imputing 
to him any wilful disregard of duty. Nevertheless, the prison- 
ers have the legal right to say'to the court, “ we were arrested 
and held in custody by your.order, and the indictment, ‘to an- 
swer to which we-were held in custody by your officer, stood 
upon your docket for trial. Had the business been progressed 
with according to law and the practice of the court, we should have 
been ready on Monday of the third week, if not when arrested, to 
have responded to the charge. It would then have been your duty 
to set apart a day for our trial, (Clay’s Dig. 296, § 37,) as it was 
likewise your duty-“‘to deliver the jail of all persons committed 
for murders,”? &c., and as the. constitution entitled us ‘to a 
speedy public trial, which without our consent has been denied 
us, we claim the right consequent upon that denial, of being dis- 
charged on bail.”’ It is no answer to say to them that they prayed 
no trial. Their response is, that they were prisoners anduna- 
ble to move but by the court’s order; neither have we any 
statute making their right to bail depend upon their being-active 
in obtaining a trial, or applying for bail during the sitting of the 
court. In this our statute differs from 31 Car. 2. But the 
case is put, by way of illustrating the supposed unsoundness of 
the position that the prisoner may have bail without presenting 
himself to the court during its session and demanding a ‘trial : 
~ “ Suppose a prisoner at large absconds until after the court ad- 
journs, but before the term as prescribed by law expires, can he 
come in and claim bail??? This is not the case before us, but the 
principle which we here assert would not extend to such case ; 
for the court in the case supposed would not, at the time-of the 
adjournment, have the custody of the party indicted, and ‘the law 
would impose no duty upon the court in respect to him, but to 
issue process for his arrest .and forthcoming at the sueceeding 
term; and the same may be said of a person who is indicted but 
not arrested until after the court adjourns. His was not, 
at the time of the adjournment, a portion of the unfinished 
business which stood calendared for trial at that term. Not 
so, in the case before us, for here the parties were in cus- 
:tody.on.the.15th, and the court adjourned on the 18th of April. 
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‘Bat,it may be said, the court must be presumed to know that 
when the adjournment was made, the parties could not have been 
tried by reason of their'wounds, and had the right to continue 
‘their ;eause for that reason, otherwise it-must remain in session 
during the whole stated term; er if it be.he last court holden 
on the circuit which.is not limited as to duration, the judge must 
keep-the-court open until the succeeding term shall arrive. This 
does not follow; on the contrary, ifthe court has disposed of the 
business‘as contemplated by the statute, and: according to the 
practice the cause comes up as the remaining business, the court 
puts-the party upon a continuance or trial,.and if unable to get 
into:court, this furnishes sufficient reason for.a continuance in 
his absence. It is:the prisoner’s misfortune that his condition 
from sickness or wounds may prevent his trial. Although the 
party-may be unable to get into court on the. 18th, he will be able 
on the :20th, and the business of the court required by law to be 
transaeted will require its session beyond that period. So that 
the prisoners show their case was properly triable at the April 
term, and-that a trial was denied.by.a premature adjournment 
of the court,: which the unfinished business did not authorize, nor 
the condition of the presiding judge require. They have a right 
to insist that the practice of the court, as regulated by law, and 
which would have prima facie secured them:a- trial, should have 
“been observed. 

Upon the facts .we have stated, as shown by the petition and 
accompanying papers, we have arrived at the conclusion that the 
petitioners were entitled to bail, and that.the writ of habeas cor- 
pus and certiorari to bring up to this court the prisoners, as 
also the.proceedings had before. Judge ‘Smith, issue, unless the 
counsel engaged are satisfied no new phase would be presented 
by the return, and..are content to apply.to the judge below for 
the relief:which they seek, as hereby indicated. 

We regret. that in a case involving such important points of 
practice, as-well.as the construction of constitutional provisions, 
we have been deprived of. the.aid of the Chief Justice, by reason 

- of his‘severe.illness. -The necessity, however, for an immediate 
opinion, forbade -our-delay. 

Jury 22.—We have not entered into the discussion of the 
construction of the act of 1827, (Aik..Dig. 348, § 36,) so ably 
insisted on, by the counsel.opposed.to the prisoners, for the rea- 























JUNE TERM, 1851. BIT 


Powell v. The State. 








son that we regard that construction as settled by our predeces- 
sors, against the view of the learned coynsel, in the parallel case 
of Simonton, 9 Por. 383-90, in which the parties were indicted’ 
and arrested upon writs of capias returnable to:the same term of 
the court at which the indictment was found, and for the failure 
to try at which term, the prisoner was admitted to bail; and 
-this case was re-affirmed, in Ex parte Chaney. 


Since the foregoing opinion was prepared, the Chief Justice 
has so far recovered as to be able to examine it, and he requests 
me to state that he fully concurs in it. 

Upon further consultation by the whole court, it is deemed 
proper to observe, lest what we have said about the general order 
of continuance of the business in the Circpit Court of Greene 
might mislead the judge upon a-future application for bail, that 
if it should appear upon subsequent investigation that such gen- 
eral order was made at the suggestion or by the consent of the 
parties, whose cases were continued, or their counsel, the order 
would then operate as a continuance entered in each case by 
consent, and would be a completion of the business of the court, 
justifying its adjournment. ‘This, although clearly inferrable 
from what we have previously said, may prevent any misconcep- 
tion of our view, as to what constitutes a premature adjourn. 
ment. 


eee eee 


POWELL vs. THE-STATE. 


1. When the judgment entry recites that the jury after deliberating a 
reasonable time were unable to agree upon a verdict, that the court 
had disposed of the business before it,.and that it was absolutely 
necessary that the term of the court should then be closed, the jury 
may properly be discharged and a mistrjal entered. 

. On the trial of an indictment for murder; the defendant cannot prove 
threats made by the deceased against him, without also proving that 
such threats came to his knowledge before the killing. 

3. A witness cannot be impeaehed by proof of contradictory state 

ments previously made by him, whevher oral or written, without first 

giving him an opportunity to explain such previous statements 
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Error to the Circuit Court of Shelby. Tried before the 
_Hon. Geo. D. Shortridge. 


Watts, Jupce & Jacksox, and Woopwarp, for: plaintiff : 

1. The prisoner ought not to have been tried the second 
time. The diseharge of the jury for no better reason than that 
they could not agree, is not authorized by law, and the prisoner 

cannot be legally tried again.-—See Ned y. State, 7 Por. 187. 
In principle this case cannot be distinguished from the case cited 
from 7 Por. 187. Here the jury was really discharged becaus¢ 
they could not, or rather, had not agreed, by 9 o’clock Sat- 
urday morning. The term of the court had not expired; it 
continued until 12 o’clock Saturday night.—See State v. Na- 
bors, 6 Ala. 200. It is untrue, as stated on the record, that the 
business of the court was finished. This case was at that time 
pending in the court undetermined, the jury were then out try- 
ing it, and it was the business of the court to try and determine 
this case. Until this case was legally disposed of it is clear that 
the business of the court.was not finished. The general «xpres- 
sion in the.record that it-appeared to the court that * it is now 
absolutely necessary that the term of the court be closed,”’ can- 
not amount to any thing. There is no reason stated in the record 
why it was absolutely necessary. The reason should have ap- 
peared upon the record.—See May .& Croom v. State, decided 
at present term. 

The case of Battle v. The State is unlike this. The judgment 
entry of tbe mistrial in that case is, “‘ and it appearing to the 
court here now that it is absolutely necessary that the jury 
be discharged, for that the term of this court is now closed.” 
Jn the case now before the court the term of the court had not 
closed, and it could not, without disposing of all its business, le- 
gally close, and the term did not legally end until 12 o’clock 
Saturday night. Jn this case it is only shown that it is necessa- 
ry that the term of this court be closed, not.that it had closed by 
expiration of its term. It could not legally close otherwise un- 
til all the business of the court had been disposed of, or unless 
-the judge was sick, or some other cause provided for by statute. 

The loose expressions of Judge Collier in Battle v. State, su- 
pra, were not necessary in that particular case, and must prop- 
-grly be considered as mere dicta, and especially ought these loose 
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expressions to be so regerded when we see clearly that they are 
inconsistent with Nabors v. State, (6 Ala.) and particularly op- 
yposed to the reasoning ef Judge Goldthwaite, in the case of 
Ned v. State, (7 Por.) one of the most elaborately considered 
.Opinions and cases ever reasoned or argued in our court. Upon 
‘the principles settled in:that case, we rely confidently in saying 
‘that the court erred in this case. 

2. The testimony offered as to the declarations of the de- 
ceased was competent,.as rebutting the evidence of the State, 
It was competent for the purpose of shewing that the defendants 
had good reason to go armed to defend themselves on their own 
soil, where they had a right tobe. It.ought to have been left to 
the jury, from all the circumstances to infer whether the defend- 
ants had been informed of the threat. The court undertook to 
determine that the jury could not, from circumstances, infer that 
the defendants had been informed of it. 

3. The affidavit of Grady before the magistrate ought not to 
have been excluded; it was proper to impeach the witness in 
this way.—See Heirs of Holman v. Bank of Norfolk, 12 Ala; 
see also Carville v. Stout etal., 10 ib. 802; 1 Greenl. on Ev. 
.§ 462, which shows that the rule which requires a predicate to 
be laid before the witness can be contradicted, applies to ora] 
declarations or statements. The oath could not be explained. 


AtTorNEY GEVERAL, for the State: 

1. The threats.of the deceased against the accused could have 
‘had no influence upon the latter unless they came to his knowl- 
.edge before the killing, and they were therefore properly rejected 
‘by the court.—Hudgins v. State, 2 Kelly 181; Turney v. State, 
8S. & M. 123, State v. Goodrich, 19 Verm. 116, and 6 Geor- 
gia Dec. 88. 

2. To show that the court properly refused to admit the pre- 
limimary examination of witness Grady, no sufficient predicate 
shaving been laid, see Howell v. Reynolds, 12 Ala. 131. 


COLEMAN, J.—This was an indictment for murder against 
William Powell, William Blair and Hancock Holcombe, in the 
Circuit Court of Shelby county. On the trial in the court be- 
low, William Powell was convicted of manslaughter in the first 
degree and the other defendants acquitted. 
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At a term of the court previous to the conviction of the pris- 
oner, @ mistrial was had in the case, in which the judgment of 
the court recites “‘ that the jury retired to consider of their ver- 
dict, and having well and truly considered of the same, return 
into open court and say they cannot agree upon a verdict, and it 
appearing to the court now here, that the business of this court is 
finished and that the said jury have been charged with this case 
from Thursday evening at 5 o’clock until 9 o’clock this Satur- 
day morning, and they say it is impossible for them to agree on 
a verdict, and it appearing that it is now absolutely necessary 
that this. term be closed, it is therefore ordered by the court that 
the said jury be discharged, a mistrial entered, and that the 
cause’ stand for trial at the next term of this court.” 

On the subsequent trial of the prisoner, at-which he was con- 
victed, no objection-was urged in his behalf on account of the 
mistrial, but it is now insisted that the discharge of the jury 
was illegal and is equivalent to an acquittal. 

The general rule, as laid down by the highest .authorities on 
the criminal law, is that a jury once sworn and charged in a case 
affecting life or member, cannot be discharged without giving a 
verdict. Amongst the exceptions to this rule is this, that a 
court may discharge a jury in any case of pressing necessity, 

.and should do so whenever such a case is made to appear. 

If the term of the court were closed by adjournment on ac- 
count of the sickness of the judge, or.any other sufficient cause, 
it would certainly justify the discharge of the jury. Yn the 
judgment entry above referred to, the court declares that it is 
now absolutely necessary that this term of the court be closed. 
The judgment does ngt specify what the particular cause of the 
adjournment was, but states that it was one of absolute necessity, 
and being a court of general jurisdiction, every intendment must 
be made to sustain the correctness of thexjudgment. In the case 
of the State ex. rel. Battle, it was held that after a Circuit 
Court has disposed of the business before it, it need not continue 
its session until the expiration of the term limited by law, al- 
though .a jury may be deliberating upon their verdict in a crimi- 
nal prosecution for a criminal offence; in such a case the court 
is only bound to afford a reasonable time for the jury to agree 
_&pon a verdict, and if the record does not show the reverse, it ' 
will be intended that the session continued thus long. 
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It is not necessary to go the extent of the doctrine here lait 
down, to show that the jury was properly discharged in this case. 
The record shows, not only that the court had disposed of the 
business before it, and awaited a reasonable time for the jury to 
agree upon a verdict, but the judgment entry shows that it was 
considered by the judge that the term of said court should be 
then closed from some absolute necessity. 

We think the court properly excluded the threat of Porter and 
his declaration concerning the field, as stated in the bill of ex- 
ceptions. It appears that the admission of the threats, &c., as 
proof was objected to unless the defendants would prove that 
information thereof was communicated to them before the killing; 
which the prisoners failed to prove. The threats, if made known 
to the prisoner, would have been competent testimony, as tend- 
ing to show, that in the assault on the deceased, he may have 
acted under a just fear of danger to his own life, but we canno*+ 
see in this case how they could be ¢onsidered as proof pertinent 
to the issue. ‘The eminent counsel for the prisoner have failed 
to produce any #uthority for the admission of such proof. They 
insist that it ought to have been permitted to the jury to infer 
from the circuttistances that the prisoner had ktiowledge of the 
threat. No circumstances frofi which such an inference might 
be drawn; are disclosed by the bill of exceptions; and if such ex- 
isted, it was obligatory on the defence to show them affirmatively. 

We will not undertake to say that no case could occur, im 
which such threats, although unknown to the prisoner, might be 
admissible; but we think there is nothing in this case to author- 
ize their admission. 

In order to impeach the evidence of Grady, a material witness 
for the State, the prisoner offered the written testimony of the 
witness given before the committing magistrate, as materially 
different from what he swore on the trial. This was excluded 
by the court, because, as stated in the exceptions, no predicate 
had been laid, that is, the witness had not first been examined 
as to the time, place, and circumstances of the previous state- 
ment. 

‘The rule acted on by the court in this case is the rule estab- 
lished by the judges in the Queen’s case, and which has been 
fully recognized by this court:—Howell v: Reynolds, 12 Ala. 
128; A witness cannot be impeacued by proof of contradictory 
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statements made by him, whether oral or in writing, without 
first giving him an opportunity to explain’ the nature, circum- 
stances and meaning of what he stated or’ wrote at a previous 
time. The reason of the rule is, that he may have it in his 
power to explain the apparent contradiction; and the rule is the 
same, whether the previous declaration of the witness be writ- 
ten: or verbal.—1 Greenl. § 463; 3 Starkie’s Ev. 1714. 
‘Fhe judgment is affirmed. 
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Ex Parre ANDREWS & WIFE. 


¥, When a prisoner is committed for an assault with intent to kill and 
murder, and it is shown that the person wounded is in danger of 
dying before the expiration of a year and a day from the time the 
wound was inflicted, the prisoner is not entitled to bail, as a matter 
of right, because no indictment has been found against him although 
two terms of the court at which he migit -have been indicted have 
elapsed since his commitment, unless it is also shown that he would 
be entitled to bail if death should ensue within the year and day. 


AppricaTion for the writs of Habeas Corpus and Certiorari, 
to obtain the discharge of the petitioners from imprisonment, bail 
having been refused them by the Hon:- Alex. McKinstry, Judge 
of the City Court of Mobile. 


Putuips, for petitioners : 

The rule of the common law is “ that'no person shall be ad- 
judged by any act whatever to kill another, who does not die 
thereof within a yeat and a day after the stroke réceived.?”—1 
Russel on Crimes, 428. The ruling of the court below is,: that 
the party charged with giving the blow may be detained in pris- 
on until the expiration of the year and day, and that there is no 
statute making it compulsory on the State, until the completion 
of that period, either to indict or try him} or to discharge him on 
bail. 

It is provided by the sixth section of the act of 1807, that “if 
any person shall be committed for treaton or felony,: and- shall‘ 
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not be indicted and tried at the next term of the court,’’ &c., he 
was entitled to bail on the last day of the term; and if not in-- 
dicted and tried at the second stated term, he was to be dis-- 
charged ftom imprisonment, -except in certain specified cases.- 
This section is almost a literal transcript of the habeas corpus 
act.—31 Car. II, C. 2,f7%.. If this act is still in force the peti- 
tioners certainly are entitled tobail. The offence for which they. 
were committed is a felony, (Hughes v. State,12 Ala. 458,) and’ 
two terms have passed since their commitment'without an indict-- 
ment being found against them. 

The act of 1827 was passed to amend that of 1807, and does 
amend it in one particular,-and that is to require bail on failure 
to indict and try at the second term.—Aikin’s Dig. 348. The 
only difference in the wording of the two acts is, that the latter 
uses the expression “‘ and shall not be tried,”’ instead of ‘‘ indict-- 
ed and tried,”’ as in the former act.- The provision in the Penal 
Code is, (Clay’s Dig. 444, § 40,) that ‘no person shall be ad-- 
mitted to bail as a matter of right, when he is not tried at the 
first term,’? &c. The terms of statutes are operative, except 
wherein they have been repealed, and» if the word “ indicted’? 
gives a protection to personal liberty, which the word “ tried,’ 
standing alone, would not give, then the statute of 1807 is im: 
full force as to that word.—Kinney vy. Mallory,-3 Ala. 626; 
ex parte Simonton, 9 Por. 391. 

Independently of these provisions the petitioners are entitled 
to bail. The Aabeas corpus act of. 1807 declares,. that “any 
person detained in prison for any criminal or supposed criminal 
offence, unless for treason or felony punishable with death, the’ 
species whereof is plainty and fully set forth in:the warrant of* 
commitment;?? may be admitted to bail.—Aikin’s Dig. 347.- 
Our Bill of Rights thus secures the same privilege: * All per- 
sons shall, before conviction, be bailable by sufficient securities, . 
except for capital offences,.where the proof is evident and the 
presumption great.”? The offence for which the petitioners were 
committed is clearly bailable under ail of these provisions. - 

The prisoners were detained by the court below on the ground 
that these statutes all related to complete offences, .that the of- 
fence in this case would not be complete until the death of ' the 
party wounded,.and that his mere order to the sheriff to detain 
them in custody,.would be. good, if not extended beyond “‘a year: 
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and a day.” The authorities referred to for this position are f 
Strange 547, and 15 Mass: 276. The first of these cases was 
probably decided under the statute against stabbing:-—1 Jac. 1, 
C 8, cited in 3 Chitty 347: 
in the second case; it appears that the grand jury presented 
the fact. Whether this was done under’ some rule or special 
statute of Massachusetts, I have not been able to determine: 
The refefence to Hale by the reporter shows that the decision 
‘rests on an English statute, and the statute itself seems to have 
been made for the government of sheriffs and bailiffs.—2 Hale’s 
Pleas of the Crown, 132: 





No counsel, contra; 


CHILTON, J.—The petitioners apply to this court for the 
writ of habeas corpus and certiorari to bring up the proceedings 
had before the Judge of the City Court on their application be- 
fore him on a similar writ, he having refused to admit them to 
bail. By the consent of the solicitor the issue of the writs is 
waived, and the record accompanying the petition is considered 
as duly returned. 

It appears from the record that Abram Andrews was commit- 
ted for an assault with intent to commit murder on one James A: 
Donalson, on the 27th March, 1851, and his wife Margaret on 
the 28th of the same month, as an accessory before the fact. 
Since their commitment; two terms of the City Court have 
elapsed, and no indictment has been found against them. And 
the reason why the judge refuses them bail is, that Donalson is 
shown by the proof of a surgeon to be in such condition, from 
the wound inflicted by the prisoner; Andrews, that in the opinion 
of the surgeon, he will die before the next term of the court, 
which will be within a year and a day from the time the wound 
was inflicted; and we are left to infer from the record that the 
party is detained in custody, and not indicted for the minor of- 
fence, in order that should death ensue, the solicitor may prefer 
an indictment for murder. 

The bail is claimed as matter of right from the facts above 
stated ; and for the purposes of this investigation we will assume 
that if Donalson should die, the facts would be such as to bring 
the case within the constitutiotial exception as to capital offences, 
“where the proof is evident and thé presumption great ;” for, 
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“*f the facts do not bring’ the case within such exception, the pris- 
‘oners would be entitled to bail, to appear and answer for the 
‘murder, should the party die. 

We have carefully examined the able argument submitted in 
‘writing by the counsel for the prisoners, but have been unable to 
persuade ourselves that the statutes contemplate, that parties 
situated as the record and.proof show these are, are entitled to be 
indicted and tried, before it is ascertained whether the capital 
‘felony will be consummated by the death of the wounded person> 
The statutes make no provision for cases of this kind, and we 
‘are thrown upon the constitutional provision and the common 
law governing such cases. Itis very certain, we think, that the 
act of 1807, which authorized the discharge of the accused, if 
not indicted at the second stated term, was never intended to 
embrace a case like the present True, the parties are charged 
with what the statute makes a felony, but the court is advised 
that the party wounded will die before the next court, in which 
event, as we have said, we must assume as the predicate for this 
opinion, that a more aggravated felony, ® capital offence, will 
have developed itself. It cannot be true that the Legislature 
designed to compel the State to try the offender for the minor 
offence, and thus exonerate him from liability for the greater, or 
on default ef indicting him for two successive courts, entirely to 
discharge him. Neither do the acts of 1827, nor the provision 
in the Penal Code, (Clay’s Dig. 444, § 40,) embrace the case or 
confer any right to bail; they refer to trials and commitments 
for offences which have been consummated. Here the party 
could not be indicted, for the offence, though it may be morally 
certain that it will be completed by the death of the party woun- 
ded, has not yet been consummated. We have been referred to 
no case, where, under such circumstances, the State has been 
compelled to indict, or where the prisoner has been discharged 
for a failure to try until after the time has elapsed within which, 
if the wounded person die, the law would adjudge it murder. 

It is laid down by the Supreme Court of Massachusetts, in 
The Commonwealth v. Caleb Trask, (15 Mass. 277,) “‘that where 
‘one is imprisoned for dangerously wounding another, so that his 
life is in danger, he is to be kept in prison without bail, until it 
shall probably appear that the danger is over.”’ And the court 
predicate their opinion upon what Lord Hale observes in his 
38 
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Pleas of the Crown, (vol. 2, p. 134,) who says: “If A danger- 
ously wound B, he may be imprisoned till it be known whether 
the party will die or live, and regularly is not to be bailed, till it 
probably appear that the danger is over.’’ 

Qur opinion is, that if the facts of the case made by the pris- 
oners are such as entitle them to trial as matter of right un- 
der the constitutional provision ; in other words, if they are such 
that in the event of the death of the party wounded, they would 
be entitled to bail, they ought not to be denied bail, because the 
party injured still survives. But unless they can bring their 
case within this category, as there is no statute which requires 
the court to bail them, and the purposes of justice, in the event 
that a capital felony will shortly be consummated, can only be 
carried out by securing the prisoners to answer for the offence ; 
they must remain in prison until it may be seen whether the 
wounded party will live or die, 

Let the motion be denied. 





PETTIBONE vs. THE STATE. 


1. An indictment under the fifth section of the act of 1850, (Pamphict 
Acts, p. 11,) for keeping a hotel without license, which alleges that 
the defendant “did keep,” &c., is demurrable. It should allege that he 
“was engaged in the business of keeping,” &c. 


Error to the Circuit Court of Conecuh. ‘Tried before the 
Hon. E. Pickens. 


Tue plaintiff in error was indicted, under the act of 1850, for 
keeping a hotel without license. The indictment contained two 
counts, the first alleging that the defendant “did then and ther: 
keep a house of entertainment for transient persons,’’ &c., and 
the second that he “did then and there keep a hotel,”? &e. The 
defendant demurred to the indictment, but his demurrer was 
overruled, and a verdict rendered against him. 
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Warts, Jupce & Jackson, for plaintiff in error, contended 
that the indictment was defective, because it did not charge that 
the defendant was engaged in the business of keeping a house 
for the entertainment of transient persons; and they cited 
Moore v. The State, (16 Ala. 411,) and Eubanks vy. The State, 
(17 Ala. 181.) 


. 


Tue AtrorNey GENERAL, contra. 


COLEMAN, J.—According to the decisions made in the cases 
of Moore v. The State, (16 Ala. 412,) and Eubanks v. The 
State (17 ib. 181,) the court erred in overruling the demurrer to 
the indictment in this case. The act of 1850, (see section 5,) 
under which this indictment was found, is substantially the same 
with the 98th section of the act of 1848, under which the in- 
dictments were found in the cases referred to. 

‘The judgment is reversed, and the cause remanded, 


San een eee 


HUGGINS vs. BALL, Crerx, &c. 


t. The act of 1848 (Pam. Acts, 95) “to amend the several laws now in 
force in relation to the return of executions by sheriffs and coro- 
ners,” does not repeal the act of 1840, (Clay’s Digest 311, 3 31,) “to 
regulate the mode of collecting costs accruing in the Supreme Court.” 

2. The Cireuit Court has jurisdiction to render judgment under the act 
of 1840, against an officer for a failure to return an execution to the 
Supreme Court, aliliough the amount of the judgment may be less 
than fifty dollars. 


Eeror to the Circuit Court of Mobile. Tried before the 
Hon. John Bragg. 


Percy Wacker and A. FP. Hopxrns, for plaintiff in error : 

1. The act of 1840 is repealed by the act of 1848. A sub- 
sequent statute will control a former act which is repugnant to 
it, and it makes no difference that one is a general act and the 
ether special.—21 Pick. 375: 4 ib. 399; 3 Ala. 626; 3 Me- 
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Lean, 212; 7 Blackf. 314; 7 Mass. 140; 12 ib. 545; 1 Ash- 
mead, 179; 10 Pick. 89; 20 ib. 407. The language of the act 
of 1848 is plain and unambiguous, and leaves no room for con- 
struction. ‘I'he intention of the Legislature must be collected 
from the words which they employ.—9 Por. 266; 1 Kelly 157: 
2 Cranch 399; 14 Peters 46; 3 How. (U. S.) 1; 9 Wheaton, 
381; 9 N. Hamp. R. 59; 5 Pick. 166; 3 J. J. Marsh. 594; 1 
Hill 324; 17 Ala. 828. 

2. The judgment is crroneous as to amount. It should have 
been twenty per cent. on the amount of the execution, instead of 
the whole amount. 

3. The Circuit Court has no jurisdiction to render judgment 
for less than fifty dollars.—Clay’s Dig. 288, § 2. 





C. W. Rapier, contra: 

1. The act of 1840 is not repealed by the act of 1848.—1 
Kent’s Com. 461; 6 Smedes & M. 628; 6 Por. 220; 3 Mar- 
tin’s R. 190; 24 Pick. 296; 28 ib. 93; 3 Mass. 523; 9 Ba- 
con’s Abridgment 255; 5 Bibb 180; 4 Pike (Ark.) 410; 3 
Ala. 626; 5 Hill 221. 

2. ‘The recovery is in the nature of a penalty, and the sum- 
mary proceeding is not a civil case within the meaning of the 
constitutional provision in reference to jurisdiction.—5 Por. 145 ; 
9ib. 460. 


COLEMAN, J.—The proceeding and judgment in this case 
were had under the act of 1840, authorizing the clerk of the Su- 
preme Court, in the name of the successful party, to commence 
and prosecute any motion against any sheriff or his securities for 
failing to return any execution from the Supreme Court. By 
further provision of the act, and those acts to which it refers, 
the plaintiff was entitled to recover against the sheriff the 
amount of the execution which he failed to return. 

It is ecntended that this act was repealed by the act of 1848, 
which declares that “from and after the passage of this act, 
when any writ of execution shall come to the hands of any sher- 
iff or coroner, and he shall fail to return it to the office from 
which it issued, on or before the return day thereof, it shall be 
lawful for the court to which said execution may be returnable, 
upon three days notice being given by either party thereto, and 
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on motion of the plaintiff or plaintiffs, defendant or defendants, 
in said execution, to render judgment against the sheriff or cor- 
oner thus failing and his securities on his official bond, or any or 
either of them, at the rate of twenty dollars for every hundred 
dollars contained in the judgment or decree on which the execu- 
tion issued, and so in proportion for any greater or less sum, and 
no more.”? The third section of this act repeals all laws and 
parts of laws contravening its provisions. 

By the acts of 1819 and 1821, the plaintiff was authorized 
to recover against the sheriff the amount of any execution which 
he failed to return according to law, and we think the Legisla- 
ture intended by the act of 1848 to repeal those general acts and 
not the special act of 1840. 

When an act of the Legislature admits of two constructions, 
the one violative of the constitution and the other not, we ought 
certainly to give it the latter construction. If the act of 1848 
were construed to repeal that of 1840, it would give to the clerk 
of the Supreme Court the right to proceed in that court against 
the sheriff for failing to return an execution, and thus create the 
necessity of having a jury to try the issues that might arise in 
the case, and confer original jurisdiction on the Supreme Court. 
Such a law would clearly be unconstitutional. 

Again: in interpreting statutes, we should certainly not favor 





the construction contended for by the plaintiffs were to prevail, 
a sheriff in the remotest county in the State might be required 
to attend this court and defend a motion against him on three 
lays previous notice thereof. 

It is contended that the Circuit Court had no jurisdiction in 
this case, the amount claimed and recovered being twenty-five 
dollars sixty-three cents. The constitution declares that the 
Cireuit Courts shall have jurisdiction in civil cases only when 
the matter or sum in controversy exceeds fifty dollars. We 
think this is not a civil case within the meaning of the constitu- 
tion, but a proceeding had for the recovery of a fine or penalty 
against a public officer for a default or dereliction in his official 
duty. Actions founded on torts are civil cases in one sense of 
the term, but the jurisdiction of the Circuit Court in any case 
of tort has never been doubted, however small the matter in 
controversy. We consider the default of the sheriff in this case 








any construction that would lead to an unreasonable result. If 
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to be in the nature of a tort. When any injury is sustained 
from the neglect of duty on the part of anofficer, an action ez 
delicto is the appropriate remedy: 

Let the judgment below be affirmed. 


Darean, C. J., not sitting. 


DOSS e¢ al. vs. CAMPBELL. 


1. The laws of the State in which a marriage is celebrated govern the 
rights of each party to the property of the other, and their subse- 
quent removal to another State ouly affects property afterwards ac- 
quired. 

2. Therefore, where a marriage was celebrated in Texas, by the laws 
of which the husband acquires no interest in his wife’s property by 
tle marriage, the subsequent removal of the parties with their pro- 
perty to this State does not subject the wife’s property to the hus- 
band’s debts. 


Error to the Circuit Court of Dallas: ‘Tried before the 
Hon. Geo. Goldthwaite. 


CampseELL, for plaintiff in error : 

We contend that the lex rei site, and not the lez loci con- 
tractus, must govern. 

Giving operation to a foreign law; rests in mere comity. Al! 
that relates to the rethedy must be determined by the lex fori. 
Pickering v: Fisk, 6 Ver: 102; 2 U: S. Dig. 487, § 24. 

The distinction between real and personal actions at civil law. 
is taken and exemplified in Saul v: His Creditors, 3 La. 585; 
Story’s Confl. of Laws, § 157; Lord Eldon’s Doctrine, cited by 
Story, (Confl. of L., § 171;) see also § 174: 

The idea of tacit contract, is that upon which the prevailing of 
the law of the matrimonial domicil is founded. This idea is re- 
pudiated by the Supreme Court of Louisiana.—See Saul v. His 
Creditors, 17 Martin’s La. 599; Story’s Conf: of L., § 157; Ib. 
148; 17 Martin’s La. 569-603-605; Story’s Confl. of L., § 190; 
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Dickson v. Dickson, 4 La. 190; Selrigg v. Davis, 2 Rose’s B’k 
Cases, 99; Lashley v. Hogge, Robinson’s Appeal Cases, 160 ; 
Royal B’k of Scotland v. Smith, 1 Rose’s App. C., Appen. 181. 

It may be admitted, (says Mr. Story’s Confl. of L., § 145, A,) 
that the rights dependent upon nuptial contracts are to be gov- 
erned by the lex loci contractus. ‘This may be generally correct 
in regard to cases of express or implied contracts, and that no 
other were probably in the mind of Chancellor Kent at the time 
he.gave the decision.—De Couche v. Savetier, 8 Johns Ch. 211; 
Story’s Confl. of L., § 145, A 

The personal laws of one country cannot control the personal 
laws of another, ipso facto. No one can doubt that any country 
has aright to say that contracts for community made in another 
country shall have no operation in its own territory. The ques: 
tion then is reduced to the mere consideration, whether the law 
of the country does directly or indirectly provide for or repudi- 
ate the community of property locally situated within it.—Sto- 
ry’s Confl. of L., § 175; Ib., § 176; Ib., §§ 33-4-278. 

If a husband by the law of his domicil has his wife subject to 
his control, and changes his domicil to a place where it does not 
exist, or e contra, if he changes his domicil from a place where 
the wife is exempt from the matrimonial power, to one where it 
éxists, in such case the wife has the capacity or incapacity of 
the new domicil.—Story’s Confl. of L., § 131; Lashley v. Hogge, 
Rob. App. Cas. 160; Selrigg v. Davis, 2 Rose’s B’k Cases, 99. 


GaYLE, contra: 

1. There is no difference between a marriage settlement by 
deed, and a contract of marriage created by law. The object 
of each would be to settle the property on the wife to her sepa- 
rate use. If the contract in question were by deed made in 
Texas, the property would be protected here.—See Peake v. 
Yeldell, 17 Ala. 636. 

2. Under the tacit contract, the title is vested in the wife, to 
her separate use. In Texas, it was the wife’s property in fec, 
and not to be charged by the husband. Can a wife’s rights, so 
important as these, be divested by following her husband, as she 
is bound to do, into another State? 

3. The doctrine contended for applies to real estate, but not 
to moveables.—See Gale ¥. Davis, 4 Martin, 649; see Story’s 
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Confl. of L., 200, §§ 186-240-2; 2 Kent’s Com. 453-4-7; 14 
Conn. 588. 

4. But, independent of our statute, the principle settled by 
Story and Kent, supra, has been recognized by our court, in. 
cases analogous in principle. Our court, in enforcing contracts 
made in other States, apply the statute of limitations in other - 
States—the tacit contract of the parties.—See Goodman v.. 
Monks, 8 Por. 84.. 

These decisions must be overturned to arrive at the conclu- 
sion contended for by plaintiffs in error in this case. 











DARGAN, C. J.—The slaves in controversy belonged to 
the wife of the claimant before their intermarriage; they re- 
sided in Texas at the time of the marriage, and the wife had the 
slaves in her possession; they afterwards removed to Alabama,. 
bringing the slaves with them; the husband being in possession 
of the slaves, they were levied on in this State, to satisfy a debt 
owing by him. It was also shown, that by the laws of Texas. 
the husband acquired no title to the property of the wife, in con- 
sequence of his marriage, but that she retained it to herself as 
her separate property. Upon these facts, the question arises, 
whether the slaves are liable to the debts of the husband, 

We do not deem it necessary to enter into the discussion of’ 
the intricate question between real and personal statutes, nor 
the influence the act of the Legislature of Texas would have on 
the rights of the husband, if it be considered in the one light or 
the other. For, in our opinion, without regard to the character 
of that statute, (that is, whether it be considered as a real or 
personal statute,) the plain and simple rule is this, the lex loci 
contractus must govern, not only as to the validity of the mar- 
riage itself, but also in ascertaining the rights which each party 
takes in the property of the other and which either owned at the 
time of the marriage. But if they remove to another country or 
State, and there acquire property, the rights of each to such 
property, acquired after the removal, must be governed by the- 
laws of their newly acquired home. Thus, if parties are mar- 
tied in a country where the common law prevails, the husband 
by virtue of the marriage acquires title to all the personal pro- 
perty of the wife which she had in, possession at the time of the 
inarriage, and their subsequent removal to a country where the. 
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eivil law prevails, will not re-invest her with a right to any por- 
tion of it, but all the property acquired subsequent to their re- 
moval will be governed by the laws of their newly acquired domi- 
eil; and she will take the same interest therein as if the marriage 
had been there celebrated. So, on the contrary, if they were 
married in a country where the civil law prevails, and afterwards 
remove toa State governed by the common law, the common 
law will regulate their future conduct and future acquisitions ;. 
but the removal will not alter the rights of either to property 
then in possession, the title to which had vested under the civil’ 
law. This is the rule recognized in the case of Gayle v. Davis’ 
Heirs, 4 Martin’s La. 645; nor is there any thing inconsistent with 
this principle, in the case of Saul v. His Creditors, 3 Cond. La.. 
563. Judge Story, in treating of these two.decisions, considers 
that they recognize this rule: ‘* where there is no express nup- 
tial contract, the law of the matrimonial domicil is to prevail, as 
to the antecedent property ; but the property acquired after the 
removal is to be governed by the actual domicil.””—Story’s Con.. 
of L., § 1780... This rule is plain and simple, and commends 
itself for its justice and equity, for there can be no justice in 
permitting the husband to acquire title to all the property of the 
wife, simply by a removal from one State to another, especially 
when we consider that he can control the domicil of the wife. 
It is true, that if it were contrary to the laws of the actual dom- 
icil to allow married women to own property separate from their 
husbands, then their title to such separate property could not 
be protected by those laws.. But no good reason, in my judg- 
ment, can be assigned why the husband should acquire title to 
all the property of the wife by a removal to a country that re- 
cognizes the right of married women to own separate property. 
The removal of Campbell and wife from Texas to this State worked 
no change of title to the property they respectively owned, and 
the court therefore committed no error in the instructions given 
to the jury. 

The other questions growing out of the assignment of errors, 
we have examined, and deem it sufficient to say we can perceive. 
uo error in the record, and the judgment must be affirmed.. 
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‘t. A testator bequeathed to his eldest son the sum of five dollars, al- 
leging that he had been undutiful, and also provided that after each 
of his other cluldren had received the sum of four thousand dollars, 
he should receive an equal share in the remainder to be divided 
amoug them. By another clause the testator directed that his other 
children should share equally in his estate, that all his property 
should be kept together until his daughtérs married and his sous be- 
‘came twenty-one years of age, and that all of his lauded property 
should be sold on liis youngest son’s arriving at the age of twenty- 
“one years, aud the proceeds divided as his other property. He also 
bequeathed to one of his danghters, who was married, three negroes 
‘and their increase, and directed that on a ‘division of his property 
they, but not their iucrease, should be returned and appraised. Held, 
that tbe eldest son could uot have a division of the estate uutil the 
youngest son had arrived at the age of twenty-oue years, aud that 
after each of the other children had received four thousaud doilars, 
he might share equally iu the remainder. ; 


‘Error to ‘the Court of Probate of Wilcox County. 


-Joun Patmer petitioned the Court of Probate for a distribu- 
‘tion of the estate of his father, Stephen Palmer, deceased, and 
alleged in his petition that more than eighteen months had elapsed 
since the grant of letters of administration on the estate, and 
that the estate was out of debt and in a condition for distribu- 
tion. The petition was opposed by the administrator on the 
ground that the petitioner at that time was not entitled under 
the will to any part of the estate except the sum of $5, therein 
bequeathed to him. The clauses of the will whose construction 
is involved in the decision of the court, are in the following words: 

1. “I will and bequeathe unto my son, Jolin Palmer, the 
sum of five dollars, to be paid bim by my executors, (my rea- 
son for making this bequest is, that I consider that he has been 
undutiful to me as a son and has damaged me considerably by 
his conduct,) but desire and request, after all my other children 
have received the sum of $4,000 each, he may receive an equal 
share in the remaining balance to be divided among them.” 

2. “I will and bequeathe unto my daughter, Evalina McKee, 
‘one negro woman by the name of Fibby and her two children, 
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and their future increase; nevertheless, at a division of my pro- 
perty among my heirs at law to be returned and appraised with- 
‘out any increase which subsequently occur with them.” 

3. “ My will and request is, that my children of the follow- 
ing names share equally in my estate, viz i’? (naming all of them 
except John Palmer,) ‘and that all my property remain in com- 
mon together until my daughters marry and my sons become of 
the age of twenty-one years; and I desire all of my landed pro- 
perty be sold on my youngest son beconting of the age of twenty- 
one years and not before, divided as herein before mentioned.’’ 

The Court of Probate decreed that a division of the estate 
could not be made until the youngest son had arrived at the age 
of twenty-one years, to reverse which decree the petitioner sued 
out a writ of error to the Supreme Court. 


Watts, Junce & Jackson, for plaintiff in error. 


No counsel for defendant. 


CHILTON, J.—The Judge of the Probate Court decided 
this case right. If it had been the intention of the testator to 
have the shares to which his children would be entitled in his 
estate apportioned off upon the marriage of his daughters re- 
spectively, and the attainment of the age of majority of his sons, 
he would hardly have postponed those who were married and 
were of age at the time of making his will, but would have pro- 
vided for their coming into possession of their shares immedi- 
ately, or as soon as the same could have been apportioned off to 
them consistently with tlte proper administration of his estate. 
So far from this, he makes a provision for his married daughter, 
Mrs. McKee; who was of age, in the specific bequest of three 
slaves, and seems to contemplate that these slaves will increase 
before the final division, at which time the three slaves so given, 
but not their increase, are to be returned and appraised. 

Again: he requires that all the property is to be kept to- 
gether in common, and all his landed estate is to be sold when 
his youngest son arrives at the age of twenty-one years. If it 
be true, as contended by the ccunsel for the plaintiff in errror, 
that each heir upon arriving at age, or the dar ghters upon their 
respective marriages, are entitled to their shares, to obtain which 
the whole estate, embracing the land, must be valued, the result 
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would be to throw the youngest child entirely upon the land for 
his share, if it be equal in value to one share, which we are quite 
sure was never contemplated by the testator. Indeed, the will 
expressly provides for the contrary, by requiring the proceeds 
arising from the sale of the land to be divided as the other pro- 
perty. So that, aside from the positive direction that all his 
property shall be kept together in common until his sons arrive 
at the age of twenty-one, &c., other portions of the will suffi- 
ciently indicate an intention to postpone the division until the 
majority of the youngest son. The fact that it would be unrea- 
sonable and impolitic to retain the land after the slaves, whose 
labor may be supposed to have rendered it productive, shall have 
been apportioned off among the distributees, may furnish an addi- 
tional consideration in arriving at the conclusion that the testa- 
tor did not intend to have a division of his slaves before his land 
was sold. We are satisfied, from the whole will, that the plain- 
tiff in error can have no division until the youngest son arrives 
at age and each of the other children of the testator shall have 
received four thousand dollars. ‘Them he may share equally im 
the remainder. 
Decree of the Probate Court affirmed. 


EMANUEL vs. BIRD, Apm’r. 


3. In equity, partnership debts are considered joint and several, and 
the joint creditors have the right to proceed against the estate of a 
deveased partner, if the surviving parties are insolvent and there is 
ne joint fund to which they may resort. 

2. In the administration of partnership assets partnership debts are en- 
titled to priority over the individual debts of the partners. 

3. In the admiuistration of the separate estate of a deceased partner, 
his separate creditors are entitled to priority over the joint creditors, 
so long as there is a joint fund to which the latter may resort. 

4. When the surviving partners are insolvent and there is no joint 
fund to which the partnership creditors. may resort, they are entitled 
to share in the assets of the deceased partner pari passu, with his 
separate creditors. 
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3. Whether a partnership creditor can participate in the administration 
of an insolvent estate, when the surviving partners are solvent, 
Qurre? 


Error to the Court of Probate of Mobile. 


Tue plaintiff in error filed a claim against the estate of Tho. 
Casey, deceased, which had been declared insolvent. Theclaim 
was a partnership debt against the firm of Greene, Casey & 
James, of which Thomas Casey was proved to be a member. {It 
was also proved that Greene and James, the other partners, 
were insolvent. The Court of Probate decreed “ that said claim 
be allowed in the event that the assets of said estate shall be 
deemed sufficient to pay in full the individual liabilities of said 
decedent, and not otherwise.”’ 


Grszons, for plaintiff in error: 

1. A debt due from a partnership is the several debt of each 
co-partner, and each may be separately sued.—Clay’s Dig. 323, 
§ 63; 1 Ala. 235; 5 ib. 216. 

The natural inference from this is specifically asserted, 
(Clay’s Dig. 325, § 67,) on condition certain affidavits are filed 
with the court, which has been done in this case. 

It is true that inasmuch as the assets go to the survivor, at 
common law, the survivor must be first sued; but the last reci- 
ted act has altered that rule even at law in this State, where the 
survivor is shown to be insolvent. 

At equity full effect is given to the notion of debts due by « 
partnership being joint and several, and the creditor is permitted 
at once to proceed against the estate of the deceased partner.— 
Story on Partnership, 515 ; Collyer on Part., 404-5, §4. The 
rule is so at common law because the remedy survives. Here by 
statute the remedy is against either survivor, or the estate. 
The law then is different; ‘“‘ the reason ceasing, the law ceases.”” 
It is admitted that natural justice demands that co-partnership 
ereditors should first resort to the partnership funds for their 
payment, but where there are no partnership funds, there is no 
reason in thus postponing the creditor of the partnership to the 
individual creditors, for he holds a separate claim against the in- 
dividual partner as well as they.—Sce Story on Partnership, 
517, et seq. 
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In this case there is no distinct partnership fund. All the as- 
sets of the co-partnership were received by Casey, and he as- 
sumed to pay the debts of the concern. He has thus made this 
an individual debt of his own, and it should be so treated.— 
See Story, 520 et seq. 

The act of 1843, under which this estate is to be settled, has 
the same object as the bankrupt laws of England, that is, a ra- 
table distribution of the property amang the creditors. ‘There 
ww no solvent living partner, and no joint funds. In such case» 
partnership creditor can come in against the estate pari passu 
with the separate creditors. This is stated by Judge Story to 
be the rule practiced upon by the court in England administering 
the bankrupt law.—Story on Partnership, 517, bot. page, and 
eases there cited. 

And where the transaction shows it to have been the intention 
of the parties to make it a joint and several demand, the part- 
yership creditor has been permitted to claim of the individual 
partner, as if it were simply an individual debt,—3 Ves. jr. 573; 
1 Atkyns R. 106; 5 Serg. & R. 90, opinion of ‘Gibson, J. 

‘fben under the several statutes of this State in relation to 
eopartners, and the statute governing the distribution of inso}- 
vent estates, (Clay’s Dig. 192, § 2,) it is contended that 
b-manuel’s claim makes him such a creditor of Casey as to enti- 
tle him to a ratable distribution of the assets in the hands of the 
administrator.—7 Sm, & Marsh, 280; 1 Ash. R. 347; 6 Ohio 
103, 113; 8 ib. 328; 22 Pick, 450; 5 Cranch 40. 


Wa. G. Jones, contra: 

1, The main point presented by the record in this case is new 
jn this court, and it is one of very great importance in the set- 
tlement of insolvent estates in Alabama. Where a partner ing 
tirm dies, leaving surviving partners, and there are individual 
yTeditors of the decedent, and also ereditors of the partnership, 
and the estate of the decedent is insolvent, shall the individua! 
creditors and the partnership creditors share equally and pari 
passu the individual estate of the decedent, or sha!l the indi- 
vidual creditors be first paid out of the individual assets? This 
is the main question in the case, It is well settled, that on the 
death of a partner, the surviving partners are entitled to all the 


‘assets of the firm, for the purpose of collecting and disposing of 
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them for the payment of the debts of the firm. Hence it is, that 
at law the creditors of the firm can only sue the surviving part- 
ners. Hence, also, partnership debts and obligations were con- 
aidered as joint only, and not joint and several. The creditors 
were creditors of the syrviving partners only; they were not 
creditors of the decedent or of his estate. As to the deceased, 
the debt was extinguished at his death. It is. not necessary to 
cite authorities for principles so. well settled. There is another 
principle of the law of partnership so well settled as not to be 
contested. It is, that partnership creditors have a right to full 
payment of their debts out of the partnership assets, before any 
individual creditor of either partner can subject them to his debt. 
This principle has never, so far as I can find, been departed 
from, and has always been applied in cases of bankruptcy and 
insulvency. The converse of this is equally true, that in cases 
of insolvency the individual creditors of an insolvent partner are 
entitled to priority of payment out of his individual estate over 
the partnership creditors. This is a principle of general equity 
and does not rest on any statutory provisions of the bankrupt or 
insolvent laws, either of England or this country. It has becn 
fully recognized and acted on by the courts and jurists of the 
highest authority, both in this country and in England.—Coll., 
on Part., Perkins’ edit., 526-37; Ib, 687; Cary on Part. 296, 
(5 Law Lib.;) Gray v, Chiswell, 9 Yes, jr. 118; 3 Kent’s Com. 
64-5; Story on Part. 516, § 363; Ib, 519, § 365; McCullough y, 
Dashiell, 1 Har. & Gill, 96; Arnold & Pinckard v. Hamer, 1 
Freeman’s Ch. 509; Oakey & Co. v. Rabb’s Ex’rs, 1 ib. 546. 

According then to long and well settled principles, the decigs- 
ion of the Judge of Probate, giving a priority of payment to Ca- 
sey’s individual creditors out of his individyal estate, was cor- 
rect, But itis contended by the counsel for the plaintiff in 
error, that the supposed insolvency of the surviving partners of* 
Casey will prevent the application of the principle above stated, 
to this case. ‘To this, there are two conclusive answers; first, 
there was no legal proof of the supposed insolvency of Green & 
James in the Probate Court. The only things touching that 
subject are the ex parte affidavits of the claimant himself and of: 
King, which it is obvious were not evidence and could not be re- 
garded by the court. Secondly, the insolvency of the survivors 
aay heve been gonsidered in equity ag a ground on which the 
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creditors of a copartnership may come into equity to subject the 
estate of the deceased partner to their demands, before exhaust- 
ing legal remedies against the surviving partners. But it has 
never, in any case of insolvency, been held to vary the rule that 
the partnership creditors are entitled to priority of payment out 
of the partnership property, and the individual creditors to pri- 
ority of payment out of the individual property. 

It is also urged for the plaintiff in error, that our statutes in 
relation to partnership liabilities and insolvent estates abolish in 
this State the principle we contend for. This is not the proper 
construction or effect of our statutes. The statute of 1818, 
(Clay’s Dig. 323,) only regulates the practice and mode of pro- 
cedure on partnership debts; it does not alter their character 
nor make them joint and several, instead of joint. This is the 
construction put on this statute by this court, in the cases of 
Marr’s Ex’x, v. Southwick, 2 Port. 371, and Trann v. Gorman 
& Chapman, 9 ib. 456; see also, Lucas v. Atwood, 2 Stew. 384. 
In this respect our statute is essentially different from the Mis- 
sissippi statute, on which alone the case, Dahlgern v. Duncan, 7 
Smedes & M. 295, so much relied on for the plaintiff in error, was 
decided. But even the Mississippi statute was held by Chancel- 
lor Buckner, 1 Freem. R. 509-546, and by Chief Justice Shar- 
key, in his dissenting opinion in the case of Dahlgern v. Duncan, 
7 Smedes & M. 295, not to be properly construed, as contended 
for by the counsel for the plaintiff in error. The statute of 1818 
then, can have no such effect as that contended for by the coun- 
sel for the plaintiff in error, unless the decisions of this court 
above cited are overruled. 

The statute in relation to insolvent estates, (Clay’s Dig. 192.) 
was intended to do away with the distinction which previously 
existed between judgment debts, specialty debts, and simple 
contract debts. It puts the creditors of the insolvent estate, 
whether by judgment, specialty or simple contract, on an equal 
footing as between themselves. It obviously was not intended, 
and ought not to be construed, to bring in a new class of cred- 
itors, to make those who were only creditors of the surviving 
partners, and not of the decedent, creditors of the insolvent es- 
tate.—See the cases cited from Freeman’s Rep., above. This 
statute then does not aid the plaintiff’s claim; neither can the 
statute of 1839, (Clay’s Dig. 324,) aid the plaintiff. ‘That ap- 
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‘plies only to actions at law, and applies only to solvent estates, 
for at the-time that act was jpassed no action at law could be 
maintained against the administrator of an insolvent estate. 
Besides, that act requires an aflidavit of the insolvency of the 
surviving partners, at or before the commencement of the pro- 
ceedings against the administrator of the deceased partner. No 
such affidavit was made in this case until long after this claire 
was filed and contested; and if suit were brought without suc): 
previous affidavit, no execution could issue until after there had 
been judgment, execution, and a return of nulla bona against the 
surviving partners. But at most this statute could have no in- 
fluence on the rule as to the prior right of the individual cred- 
itors to payment out of the individual estate, in case of inso!- 
vency. It could have no greater effect than was given to it by 
the probate judge in this case. The injustice, inconvenience 
and hardship of the rule contended for by the plaintiff in error, 
must be apparent to the court on reflection, and should prevent 
the court from adopting it, at the sacrifice of such equitable an? 
well established principles as would be overthrown by its adop- 
ion. If this be established as law, then a man who is a partner 
in a firm may die leaving individual property more than suffi- 
cient to pay all his individual debts, and partnership property 
snore than sufficient to pay all the partnership debts. The part- 
uership property gocs to the surviving partner. The part- 
nership creditors may nevertheless file their claims against the 
estate of the deceased, and thereby render it insolvent, and get 
their pro rata share of the individual estate, to the prejudice of 
the individual creditors, and then make all the balance of their 
claims out of the surviving partners, or the partnership effects. 





DARGAN, C. J.—At common law when a partnership was 
dissolved by the death of one of its membcrs, the creditors of 
the firm had no remedy against the representatives of the de- 
«eased partner, but were compelled to look to the survivors alone 
for the payment of their debts; and it seems that at one pericd 
the same rule prevailed in equity, and that the joint creditors, 
neither at law nor in equity, had any remedy against the sepa- 
rate estate of the deceased partner.—Story on Part., § 362. 
But it is now the well settled doctrine, that in equity all part- 
nership debts are to be considered joint and several, and thus 

39 
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considered, the joint creditors have the right to proceed ‘in equits 
against ‘the estate of the deceased partner, if the survivors arc 
insolvent:—Story on Part., § 362; Coll. on Part., § 580, Note. 
Indeed, it is said, in many cases, and by writers of high autho- 
rity, that’the joint creditors may proceed immediately against 
the estate of the deceased partner, whether the surviving part- 
ners are solvent’ or insolvent.—Story on Part. 362; Coll. § 580. 
But it is not necessary for us to decide in this case, that the 
joint creditors may proceed against’ the estate of the deceased 
partner, if the survivors are entirely solvent, and I’ therefore 
decline to express any opinion upor it; for it will be seen upon 
a close investigation of this question, that it is surrounded wit! 
much difficulty and embarrassment. bit where the surviving 
partners are insolvent, and there is no joint fund against which: 
the joint creditors can proceed; all difficulty is removed, and the 
partnership debt being considered in equity as joint and severa!. 
the creditor may at once proceed’ against the estate of the de- 
eeased partner. Having the right’ thus to proceed’against the 
representative of the deceased partner, the question arises, how 
shall the assets be distributed between a joint creditor and an 
individual creditor of the deceased; when there is not enough to 
pay both? ‘The principle is unquestionably settled, that in the 
udministration of the copartnership asscts, the partnership debts 
xre to be preferred,. and are entitled’to priority over the indi- 
vidual debts of the partners. On account of this preference of 
partnership debts over individual debts, in the administration ot - 
the partnership assets, necessarily, in my opinion, results thv- 

rule, that the separate creditors are to have priority over tix 

joint creditors, in the administration of the separate estate,. st 
long as there is a joint fund to which the joint creditors may 

resort for payment’; for if we were to allow the joint creditors to 

come in and take pari passu with the separate creditors, the: 

fund’may be exhausted,. leaving the separate creditors unpaid, - 
when all the debts could be paid in full by compelling the join: 

creditor first to exhaust’ his remedy against the joint estate,. 
which is primarily liable to pay the partnership debts. The 

general doctrine, .liowever,. whether founded’on this reasoning or 
not, is this, that tle joint creditors have a priority of right to 

payment out of the joint estate,.and'the separate creditors have 

the like right of priority out of the separate estat*.—Story on 
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Part., § 363. But when there is no joint estate, and the sur- 
Fi partners are insolvent, then there can be no reason why 
ithe separate creditors should be entitled to priority over credi- 
tors of the firm ; for the debt, though joint at law, is considere:| 
joint and several in equity; it is therefore a debt that the de- 
ceased partner separately, as well as jointly, owed, and the only 
vround on which such a debt could be postponed must be, 
that there was another fund bound for its payment. But when 
this ground is removed and there is no other fund that can be 
sain by the joint creditors, there can be no reason in allow- 

ig separate creditors priority over them. It appears to be the 
well settled doctrine, that in cases of bahkraptey, where there is 
nO joint estate and no solvent partner, the joint creditors may 
prove their debts against the bankrupt’s estate and receive pay- 
juent pari passu with his individual creditors.—Story on Part., 
$ 363; 14 Ves. 447; Ez parte Janson, 8 Maddox, 299);. 15 Ves. 
52. There can (in my opinion) be no other ground on which thc 
joint creditors can be allowed to prove their demands against the 
estate of a bankrupt and to receive payment pari passu with 
the separate creditors, than this, that in equity the joint de- 
mand must be considered as the separate, as well as the joint 
debt of the bankrupt, and there being no other fund out of whic: 
it can be paid, justice requires it should be paid pro rata with 
all the other debts of the bankrupt. ‘This re: asoning applic~ 
with equal force under our statutes regulating the distribution of 
insolvent estates, for by them all debts are placed on an equal 
footing, and all are entitled to payment pro rata. Whenever,there- 
fore, it is ascertained that the claim constitutes a debt that could 
he enforeed against the estate, if solvent, it must be paid pro 
rata, if insolvent, unless tlicre is a fund to which the particular 
éreditor could resort for its payment, but to which the genera! 
or individual creditors could not. 

Applying these general rules to the case before us, and inde- 
pendent of our statutes that make all partnership debts at law 
several, as well as joint, we think the Orphans’ Court erred ; fer‘ 
the testimony shows that the surviving partners, Green & Senki, 
are insolvent, and that there'is no partnership fund to which the 
piaintiff can resort. 

It miiy not be impropcr'to say, that we have decided this case 
upon its own facts, and upon the gencral principles to which we 
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have adverted, without intending to decide whether a partnership 
creditor could be permitted to participate in the administration 
of an insolvent’s estate and receive his pro rata dividend, if the 
surviving partner was solvent and fully able to pay. 

Let the decree be reversed and the cause remanded. 


, JONES vs. BUCKLEY. 


1. On an appeal from a judgment rendered by a justice of the peace, 
m statement of the cause of action which does not set forth the 
amount sued for is defective. 

2. When the plaintiff sues for the work and Jabor of her mivor son. 
she must aver in the statement of her cause of action, that the fathe: 
of the minor is dead, or that she is entitled to the minor's services, 
as guardian or otherwise. 


~ 


Error to the City Court of Mobile. Tried before tlu 
ITon. Alexander McKinstry. 


». W. Rapier, for plaintiff in error : 

In cases of appeal from justices’ courts, if the amount in con- 
troversy be over twenty dollars, there must be a statement of 
the cause of action, and though such statement is not required 
to be in conformity with technical rules of pleading, yet it shoul 
set forth a substantial cause of action, and contain the material 
facts of a declaration.—4 Por. 509; 1 Ala. 297; 1 Stew. 26. 

No amount is mentioned in the statement in this case, but the 
amount in controversy is ascertained by the recovery.—Cothran 
y. Weir, 3 Ala. 24. 

The statement is defective because it shows not the amount 
sought to be recovered. But particularly and fatally is it de- 
fective, because it shows no right in the plaintiff, who is repre- 
sented as the mother of the minor, to maintain the action. 

In an action by a mother for the services of her minor son, it 
must be averred in the declaration that the father is not living, 
and that she is entitled to the services of the minor as guardian 
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ob: otherwise.—Burk v. Phips, 1 Root, 487; Jones v. Tevis, 
4 Littell 25; 15 Mass. 274; 18 Wend. 637. 


COLEMAN, J.—The plaintiff in the court below recovered a 
verdict and judgment for fifty-three dollars, upon an appeal fron: 
iu justice of the peace. The defendant demurred to the plain 
tiff’s statement or declaration, which is in these words : 

‘** Ann BuckKLey, Plaintiff claims from defendant for the 
¥. work and labor, care and diligence of her 
I’rRancis JONEs, ) minor son, Peter.” 

Although this court has said thatit will not scrutinize proceed- 
ings of this sort by the technical rules of pleading, yet it ha- 
uniformly held that the plaintifi?s statement must set forth « 
substantial e#use of action. The foregoing statement is defec- 
tive in substance, first; in not setting forth the amount claimed 
or sued for ; secondly; in not averring that the father of the minor 
is not living, or that the plaintiff is entitled to the services of 
the minor as guardian or otherwise. 

‘The court erred in overruling the demurrer, and therefore tli 
judgment is reversed and the cause remanded. 


EWING vs. SANFORD. 


f. Tn an action ou the case fora malicious prosecution, tle judgment 
of the justice ordering the commitment of the plaintiff is evidence. 
und inthe absence of countervailing proof, sufficient evidence ot 
the existence of probable cause, but the plaintiff is not thereby cou- 
chuded from introducing proof to show that the prosecution was 
without probable cause and malicious. 

2. Au affidavit made for the purpose of procuring the arrest of the pa:- 
ty accused, which charges that “the said 8. has feloniously taken, 
stolen and carried away from the possession of C., where she wa- 
placed by affiaut, a negro Woman named Eliza, valned at $450, and 
that she is now in the possession of the said 8.” is sufficiently de- 
scriptive of an offence against the criminal laws of the country to 
justify the magistrate in causing the party accused to be apprehend- 
ed and brought before him. 
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An action on the case for a malicions prosecution may be main- 
” ealle although the warrant for the party’s arrest does not describe 
ihe offence with which he was charged, and the affidavit, warrant 
for commitment and recognizance misdescribe it. 

4. When the facts are ascertained and undisputed, the question wheth:- 
er they constituted probable cause is a pure question of law, which 
it would be erroneous for the court to refer to the jury; but where the 
facts are to be ascertained by the jury from evidence which is doubt- 
inl or conflicting, probable cause becomes a question for the jury. 

. If the charge given by the court is legally correct, although the jury, 
from the general terms in which it is expressed, may be misled i: 
upplying it to the particular facts, yet an objection to it canuot be 
sustained. The party objecting should ask a more specific charge 

The owner of personal property being emitled to the present pos- 
<ession of it, when he has been deprived of it, has a right to re-take 
it whenever he can obtain the possession without a breach of the 
qeace, whether he believes his title bona fide or otherwise. 

A charge is erroneous which asserts, that if the facts establish 2 
want of probable cause malice is a necessary implication tndepen- 
ent of the circumstances in proof. 


w 


= 


Error to the Circuit Court of Mobile. Tried before the 
Hton. John Bragg. 


‘[u1s was an action on the case by Sanford v. Ewing, to re. 
cover damages for a malicious prosecution. The affidavit made 
ly Ewing to procure Sanford’s arrest is sufficiently described 
in the opinion of the court. Sanford was committed by the mag- 
istrate, and was afterwards discharged,on habees corpus by Judge 
Bragg. It appears from the bill of exceptions that the negro 
mentioned i in the affidavit was bought by Ewing at sheriff’s wale 
under an execution against T haddeus ‘Sanford, and placed in 
the possession of one ‘Carmelick. James Sanfor d, the plaintiff, 
claimed said negro under a billof sale from said Thad. Sanford. 
und gave notice at the time of sale that the negro was his and 
that he would take her whenever he could do so. The excep- 
tions and charges will be easily understood from the opinion. 


Hfopxins, for plaintiff in error : 

1. There is no statement in the affidavit that Eliza was a 
slave, or the property of Ewing, or any other person, known or 
unknown. Larecny.can be committed only of the personal goods 
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-af some person. The affidavit therefore -makes no: charge of 
larceny. —2 Chitty’s Black. Com., 179, 186. As negroes may 
be either slaves or free, there could be no charge of larceny 
made for taking a negro, if the law made slaves the subject of 
larceny, unless the charge included a statement also that some 
person had property im the slave.—Ib. 189-90. ‘Fo steal and 
carry away a slave is not either grand or petit larceny.—Clay’s 
Dig. 425, §. 57-8. ‘There is no such offence known to the com- 
won law as stealing a slave.—Murray v. State, 18 Ala. 727. 
An indictment for taking r and carrying away a slave, as for a 
lareeny at common law, ‘aes not. lie in.this State.--15 Ala. 259 3 
17 ib. 188; 18 ib. 727. 

The affidavit of Ewing did not charge that the negro taken by 
Sanford was a slave, in the language of the statute which makes 
slave-stealing an offence, and therefore no offence was charged 
wgainst him.—4 Por. 410; 7 ib. 101. The statement that she 
was worth $450, is not equivalent toa charge that she was a 
slave. ‘Those who commit an offence created by statute can only 
lhe procecded against according to the statute, and the offence 
must be charged in:the language of the statutee-—18 Ala. 727 
4+ Por. 410. The lawless mtention required by the statute shoul! 
-also have been charged in the affidavit, to make it a charge of a 
crime against Sanford.—8 Ala. 333, and authorities last cited ; 
} Law Library, Cook’s Law of Defamation, top page, 22. 

2. The warrant for Sanford’s arrest did not charge that he 
had committed any offence. His subsequent commitment by the 
justice for grand larceny created no liebility against Ewing. 
Ewing is no more responsible-for the erroneous judgment, t: an he 

» would have been if the justice had eommitted.S. for robbery and 
murder. If an affidavit states facts which do not constitute an 
offence, and the justice supposing that they do, should issue his 
warrant and commit the party for an offence, the affiant would 
not be liable fer the prosecution.—3 Espinasse R. 165 ; 1 Stew. 
404. 

3. ‘The declanation-contains no cause of action, first, because 

it sets out the affidavit which charges no offence, (see authorities 
last cited,).and second, because it shows that the justice commit- 
ted Sanford.—1 Wilson R. 232; Bull. N. P. 14; 15 Mass. 243. 

4. The‘first charge of the court is erroneous, because it as- 


sumes that the proceeding.of the justice was proper and author- 








608 ALABAMA... 





Ewing v. Sanford. 





ized by the affidavit, and that Ewing is responsible for the war- 
rant and commitment, although his affidavit charged no offence 
which authorized the justice to proceed against Sanford. Ar 
action for malicious prosecution can only arise out of proceedings 

which were authorized by law if the charge on which they were 

founded had been true. Ina criminal prozeeding authorized by 

law, the accused would be punishable for resisting arrest, for es- 
caping from custody, or for breaking prison; but he may do any 

or all of these acts with impunity, if the charge or proceeding 
against him be for something whieh is no offence.—1 Chitty’s. 
Prac. 48. For imprisonment under illegal process, when the 
charge or proceeding against the accused is foran act unknown 
to the law as an offenee, his remedy is an action of trespass.— 
Chitty’s Prac. 49-50; ib. 636-7; Duckworth v. Johnson, 7 
Ala. 578. 

5.. Fhe court erred in charging that Sanford had the right of 
re-capture. Ewing was not the plaintiff in the execution unde 
which the negro was sold, and was therefore no party to the in- 
jury done to Sanford, if any there was, by the seizure and sale 
‘The re-capture by Sanford was an injury both to Ewing and 
Carmelick.—1 Chitty’s Prac. 639-41. ‘Fhe negro at the time 
of the levy, and before it, was in the possession of. Thad. San- 
ford, and after the sale and purchase by Ewing,. the possession 
was transferred to him from the custody of the law and by its 
authority.. Ewing’s possession ought to be protected by law 
against the claims of third persons until they have been adjudi- 
cated.. If Sanford had any claim he should have proceeded to 
enforce it in the manner prescribed by statute, which he refused 
to do, although requested by the sheriff. A purchaser of land 
at a sheriff’s sale is driven to his action of ejectment, or trespass 
to try titles, to recover the possession from any person having it. 
even from the defendant in execution himself.—2 Por. 480; 1). 
Aja. 222. It would seem to follow that the purchaser of any 
kind of property at sheriff’s. sale, the possession having been de-. 
livered to.him-by the sheriff, ought to be protected against: re -. 
caption by a third person. 

6.. Probable cause is a. question: of law, and the court erred 
in. leaving it to. the jury to.decide——2 Chit. Blaek. Com.. 99.. 
note 14; 1 Term R: 809; 1 Wilson R. 232; Bull. N. P. 14. 
‘Che question of probable cause should haye been. submitted to. 
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the jury upon Ewing’s belief of the guilt or innocence of San- 
ford.—114 Ala. 921. The court should have charged the jury 
that probable cause must be inferred from the commitment ot 
Sanford by the justice, unless the plaintiff proved express mal. 
ice.—1 Wilson R. 232; Bull. N. P..14; 4 Munf..469. 





CAMPBELL, contra. 


CHILTON, J.—The first objection taken by the plaintiff in 
error is, that the declaration contains no legal cause of action,. 
first, because it shows that the justice committed the plaintiff 
below, thereby adjudging that there was probable ground for the 
prosecution, and express malice is not averred. To this point 
Reynolds vy. Kennedy,.(1 Wils.. 232) is cited by the counsel for 
the plaintiff inerror. In that case the defendant had exhibite«! 
an information against the plaintiff before the sub-commissioners 
of excise, alleging a violation of the revenue laws, in consequence 
of which certain goods in the plaintiff’s vessel had been seized 
and condemned by the sub-commissioners, but their judgment of 
condemnation was reversed by the commissioners of appeal.. 
Lee, C. J.said, “I shall first premise that although an action 
will lie against one for proceeding wrong fully inan inferior court 
in many cases, yet it is-a kind of action not to be favored ; ani: 
whenever such action is: brought, the express: malice and griev 
ance must be laid in the declaration and proved, and it is not 
enough to say that the defendant brought an action against the 
plaintiff, ex mualitia et sine causa, per quod he put the plaintiff 
to great charges.”? He further proceeds to say in speaking of 
the declaration, ** the plaintiff having laid in his declaration that 
the commissioners condemned the goods, shows a foundation for 
the defendant’s prosecution nage them, so that this pertiof thie 
declaration is plainly felo de se?’ This decision seems to be 
supported by some of the older English cases. Butwe have cx- 
sunined the numerous eases touching this point with much carc.. 
and we have been unable to arrive at the conclusion that when 
the declaration charges, as thissdoes, that the prosecution was 
without probable or reasonable cause, and wrongful and mali- 
eious, the fact that the magistrate committed the plaintiff, unless 
he gave bail to appear at court, should destroy. the right of. ac- 
tion.. In many cases,.this commitment is predicated. alone upem 
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.the information of the prosecutor, which information the declara- 

tion charges to be malicious and unfounded. ‘To hold that the 
_wtion of the magistrate, which the prosecutor thus superinduces 
by his malicious and false charge, should protect him against lia- 
hility to the injured party, would be to allow him to take advan- 
tage of his own wrong. ‘The correct rule upon this subject seems 
to be, that the judgment of the justice ordering the commitment 
is evidence, and in the absence of countervailing proof, sufficient 
cyidence of the existence of probable. cause, but it is not conclu- 
sive.—1 T. R. 505; ib. 545; 4 Wend. 591. The plaintiff is 
not thereby concluded from introducing proof to show that the 
prosecution was without probable cause and malicious. 

But itis urged that the affidavit made by Ewing before the 

_justice does not set forth a criminal charge, and that consequent- 
ly the justice had no authority toissue any warrant as predica- 
ted upon it. We confess we have had some difficulty on this 
point, and have looked into the cases in vain for a satisfactory 
solution of it. ‘There are, however, some decisions of this court. 
which, though not directly in point, are, in the application of the 
principle settled by them, persuasive to show that the court be- 
low properly regarded the affidavit as sufficient to authorize the jus- 
tice in issuing his warrant for the arrest of the defendant in error. 

In Bennett v. Black, (1 Stew. 39,) the warrant. was ‘“‘ to an- 
~wer a charge of robbery, by forcibly taking one negro from and 
«nt of the possession of one Bennett.”? ‘The affidavit on which 
tue warrant issued stated that the parties prosecuted ‘ violentiy 
unl with force.and arms seized upen and took from his possession 
and against his will, a negro slave, his property, &¢.”? ‘The 
court, upon the trial for malicious prosecution, was called upor 
tv instruct the,jury that the warrant did not contain a charge 
of felony, or any crime which would anthorize the action for ima- 
Jicious prosecution, which charge was refused, and this court 
sustained the judgment of the court below on that point. 
Jt was proved in that case as in this, that the prosecutor was 
.itpprised of the character of the warrant. 

In Randall v. Henry, (5 Stew. & Por. 367,) it was said to be 
awt material that the information to the magistrate or the war- 
want thereon should be in the form of technical accuracy. Were 
the law otherwise, the prosecutor could in most cases avoid this 
tion by omitting, ex industria, some averment which is requircd 
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‘in the technical description of the offence. In the case last ci- 
ted, it is said with regard to the party who obtains the issue of 
Jrregular process, “‘ there seems to be no reason why the person 
prejudiced should not be at liberty to support an action on the 
case against him, where there was no cause of action, and the 
proceeding was malicious, as well as irregular, for it would be 
wllowing him to take advantage of his own wrong to suffer him 
to turn the plaintiff round on such objection, after he had in an 
uetion on the case proved the malicious and unfounded conduct 
of the defendant; and it is.also declared that where a party 
maliciously procured a magistrate to issue an illegal warrant 
he was held liable in an action on the case ;”? citing 1 Chitty’s 
*}. 169; 2 Chitty’s R. 304. 

It is certainly true, that the prosecutor is not to be held re- 
sponsible for the mistake of the justice in misdeseribing the of- 
fence in the process which he issues. —Bennett v. Black, 1 Stew. 
494. In the case before us the affidavit is certainly very infor- 
inal. It does not state that the negro Eliza is a slave, or that 
<he was the property of any one, nor does it aver any intent on 
the part of the defendaut to convert her to his own use or to the 
use of any other person, or to enable her to reach some other 
state or country where she may enjoy her freedom, so as to 
bring the offenee technically within the purview of the statutory 
offence of slave stealing.—Clay’s Dig. 419, § 18; Williams y. 
The State, 15 Ala. 259, and case cited; Ham v. The State, 17 
\la. 188; The State v. Weaver ct al. 18 jb. 293. Butit does 
state that Sanford had feloniously taken, stolen and carried 
nway a negro woman of valuc, &c., from the possession of Car- 
inelick, where the prosecutor had placed her, &c. We think 
this is sufficiently descriptive of 2n offence against the criminal 
laws of the country to justify the magistrate in causing the par- 
ty accused to be apprehended and brought before him. The in- 
formation imputes the crime of felony in an informal manner— 
that Sanford feloniously took, that is, with a wicked heart and 
. fixed purpose to commit a crime, a negro woman, prima facic, 
i. slave, of a certain value, from the possession of Carmelick. 
nd that she is now in the possession of the party accused, &c, 
Such a description docs not sufficiently set out the constituents 
of the statutory offence to make a good indictment, but it has 

heen held that an action .of this character may be qnaintained 
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against a party for the malicious prosecution of a bad indict- 
ment; (6 Maule & Selw. 29,) and although the warrant for the 
party’s arrest does not describe the offence, and the warrant for 
the commitment and recognizance for his appearance for further 
examination misdescribe it, yet these are inaccuracies which 
the law, from the necessity of the case, regards with indulgence. 
Hence the statute provides, that no person imprisoned for any 
criminal or supposed criminal offence, shall be discharged fo 
any irregularity in the process, order or warrant of commitment. 
but the court or magistrate granting a habeas corpus, or before 
whom such warrant may be returned, shall inquire into the facts, 
&c., and admit to bail, or remand the prisoner, as the law and 
justice may require.—Clay’s Dig. 469, § 40; State v. Weaver, 
18 Ala. 293, 299. Upon the whole, we conve to the conclusion. 
but, we confess, not without hesitation, that this proceeding, base« 
upon the information of Ewing, if prosecuted maliciously and 
Without any reasonable or probable ground therefor, will sus- 
tain this action. 

Let us next turn tothe charges. The circuit judge instructed 
the jury that they should determine, as reasonable men, from: 
the evidence, whether there was or was not probable cause for 
the prosecution. It is objected to this charge; that the question 
xs to what amounts to probable cause, being # question of law, 
should have been decided by the eourt, instead of being sub- 
mitted to the jury. Were the facets ascertained and undisputed. 
the question whether they eonstituted probable cause would be « 
pure question of law, anc im such ease it would be erroneous for 
the court to refer such question to the jury. But where fact= 
are to be ascertained by the jury ffom the evidence, which i- 
doubtful or conflicting; the most fhat the court can do is to 
charge the jury hypothetically as to what would or would not 
constitute reasonable or probable cause for the présecution ; ani! 
in such case, probable cause becomes a question for the jury. 
So that, in the language ef Lord C.J. Denman, ia the case oi 
James v. Phelps, (11 Ad. & Ellis, 508,) ‘*the question whether 
there be or be not probable cause, may be for the jury or not. 
according to the circumstances of the particular case.”’—See also. 
Blackford v. Dod, 2 B. & Ad. 179, (S. C., 22 Eng. C. L. 53:) 
McDonald v. Rooke, 2 New Cas. 217, (S. C., 29 Eng. C. L..312.)) 
We think the case before us presents a state of facts which war - 
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ranted the judge in submitting the question to the jury, it be- 
ing a mixed question of law and fact. 

But the counsel for the plaintiff in error contends, that if the 
court below was justified in thus submitting the question as to 
whether there was reasonable or probable cause for the prosecu- 
tion, to the jury, they should have been told that if Ewing hon- 
estly believed there was probable ground for instituting the 
prosecution, although none such existed in fact, they should find 
for him. In respect to this latter proposition, we endeavored in 
« recent case (Long vy. Rodgers, at the present term,) to lay down 
the rule in explicit terms, and need not here repeat what we there 
said. It is a sufficient response to the objection here taken, that 
the charge of the court upon this point was correct, as far as 
the judge went; and not being bound to go farther and give 
other charges, unless specially requested, there is no error in his 
vmission to present this feature in the defence, since he was not 
requested todo so. ‘The rule, as established by numerous de- 
cisions of this court, is, that if the charge be legally correct, al- 
though the jury from the general terms in which the court states 
the law may be misled in applying it to the particular facts, yet 
un objection to it cannot be sustained. ‘The party objecting to 
it should ask a more specific charge.—Hodges v. The Br. Bank, 
13 Ala. 455; The State v. Brinyea, 5 ib. 242; 14ib. 151; 9 
ib. 452; 16 ib. 63; 9 ib. 68; 1S. & P. 181. 

The charge of the court with regard to the right of recaption, 
was perhaps too favorable for the plaintiff in error. ‘The charge 
asked for assumed that if the sheriff sold property under an exe- 
cution which was not subject to such sale, yet it converted the 
right of the true owner into a chose in action, which ought to be 
enforced by actionat law. ‘I’his charge was given, but with the 
explanation that ** the party under such circumstanees,”’ that is, 
the true owner whose property has thus wrongfully been sold by 
the sheriff, would not only have a right of action, but it was com- 
petent for him, ¢f he believed he had a bona fide title to the pre- 
perty, to take possession of it peaceably, if he could do so. 
Now it is very clear that if the true owner, being entitled to the 
present possession of his property, can obtain possession of it 
without a breach of the peace, he may do so, and this whether 
he believes his title bona fide or otherwise. So that superadding 
the belief of the plaintiff below, as to the bona fides of his title, to 
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the title itself, as a condition upon which his right to re-captur'- 
his slave depended, was prejudicial to the plaintiff below, and 
riot to Ewing, the defendant. 

The latter portion of the charge must be construed with refer'- 
enee to that which it explains, and thus considered, we have no: 
hesitation in saying that it’ was fully as favorable to the defend — 
wnt as the law would warrant. 

The court below also instructed the jury, that “ malice, as in: 
all such cases, must be determined by the circumstances. Inde 
pendent of these, however, if the jury should be satisfied from 
the evidence that there was a want of probable cause, the lat 
would imply the existence of malice.”? This charge was du! 
excepted to by the defendant below, and constitutes the onl) 
remaining subject’ of inquiry. If we rightly comprehend this 
charge,- it is manifestly erroneous, and was well calculated ti 
thislead the jury. ‘The question as to the existence of probabl.: 
cause, arising upon the evidence spread out in this record, we 
have said; was properly submitted to the jury, though it is fre- 
quently a question solely for the decision of the judge. The 
«question whether the prosecutor acted maliciously, is always on« 
of fact, which the judge has no power legally to ‘withdraw from 
the jury. ‘This charge does in effect forestall the inquiry of the 
jury upon the subject of the existence of malice. T rue, it as- 
serts that “malice must be determined by the circumstances.” 
But then they are told that, independent’ of the circumstances, - 
that is, as we understand it, laying the circuthstances out of 
view, still if the jury believed there was a want of probabl: 
cause, their duty as to any farther inquiry upon the subject of 
thalice would cease, since the law in sttth case implied the malice.- 
‘The want of probable cause is evidence of malice,-and in the 
absence of exculpatory proof, is sufficient evidence, and the legal! 
presumption of malice becomes conclusive. Hence the numer. 
ous cases*which hold that malice may be inferred from the want 
of probable cause ; for if a man prosecute another for a crimin:! 
offence, without any ground sufficient to create in thie mind of 
reasonably cautious and prudent man a belief of his guilt, the 
law attributes his conduct to a‘wicked ahd depraved heart, : ani! 
justifies the jury in “* presuming,” or “‘inferring,” (as the phrase 
usually is,)'that he is actuated by malice; “indeed, requirc’s 
them to do so.—Long v.-Rodgérs, supra. 
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In Mitchell v. Jenkins, 5 B. & A. 588, (S. C., 27 Eng. C. L' - 
151,) the question as*to the existence of malice was withdrawn 
from the jury by'the judge on the trial at the assizes, by in- 
structions not essentially: different from the charge under consid - - 
eration. The court in that case determined that there was « 
want of probable cause,-and told*the jury that there were twt 
kinds of malice—malice in law, atid in fact, arid thatthe defend- 
ant having wrongfully caused the arrest, it resulted'that there 
was malice in law, and the question for them was narrowed:down 
to an inquiry of damages. Upon error to the King’s Bench, 
Parke, J., said, ‘‘he had always understood, since the case of 
Johnson yv. Sutton, (1 T. R.510,) that no point of law was more ° 
clearly settled, than that in every action for a malicious prose 
cution or arrest, the plaintiff must prove what is averred in the 
dselaration, namely, that the prosecution or arrest was maliciou~ 
znd without reasonable or probable cause; * * that when there ' 
is no reasonable cr probable cause; it is for the’ jury to infer 
malice from the facts proved. That is a question in all cases 
for their consideration.”? He then proceeds to enumerate in- 
stances where there may exist a want of probable ground for 
the prosecution, and yet no malice; as if the party caused the 
arrest, acting under a wrong notion of the law and pursuant tu 
idgal advice; or if he entertain a bona fide belief that the cause 
for the arrest existed. Denman, C. J.,-and Patteson, J., werv 
of the same opinion,-and T'aunton, J., who presided at the trial] 
below, acknowledged his error, and also coincided with the other 
judges in their opinion.. Professor Greenleaf thinks the opinion 
just quoted of Justice Parke, a clear illustration of the law of 
malice. 2 Greenl. -Ev.-(2¢ edit.) 431; .N.-1.- 

The effect of the charge was to authorize the jury, if they 
found there was a want of probable cause, to shut out from their 
consideration the cireumstances which tended to show (however 
weak they may have been);that the prosecutor was actuated by 
‘wn honest belief that the plaintiff was guilty of the offence charged 
xgainist’him:- Whether Ewing took the proper steps and used 
the necessary precaution to inform himself, so as to avoid the in- 
ference of malice which might arise from temerity or a reckless 
disregard of the rights of the plaintiff; or whether, having taken 
such steps, -he entertained an honest belief of his guilt, are ques-- 
tions of'faet upon which we are not- allowed te express an opin-- 
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ion. | These are inquiries for the jury, from a survey of all thie 
proof. It is sufficient for the purpose of this trial, that there 
was some evidence directed to those points, and that an entire 
absence of malice may consist with a want of probable cause, as 
was decided in Chandler v. McPherson, 11 Ala. 916, and which 
we have subsequently affirmed in Long v. Rodgers, supra. It 
results then that the charge, which asserts that if the facts make 
«ut a want of probable cause, malice is a necessary implication 
andependent of the circumstances in proof, is erroneous. 
Let the judgment be reversed and the cause remanded. 


COLLINS e¢ al. vs. RUDOLPH. 


%. An acknowledgment in writing by a married woman that an ac- 
count for medical services, which is made out against her indi- 
vidually, is just and correct, is tantamount to an express promise iti 
whiting to pay, and creates a charge upon her separate estate. 


Error to the Chancery Court of Lowndes. Tried before 
the Hon. J. W. Lesesne. 


Juper, for plaintiffs in error. 
STONE, contra. 


DARGAN, C. J.—The only difference between this case 
and the case of Lovenbury & Co. v. Collins, decided at the pre- 
sent term, consists in this, in that case the bill sought to subject 
the separate estate of Mrs. Collins to the payment of a promis- 
sory note; whilst in this, the complainant’s demand consists of a 
medical account made out against Mrs. Collins, which she under 
her hand acknowledged to be just and correct. In this State, 
we have followed the English rule, that a married woman is to 
be considered as a feme sole as respects her separate estate, and 
may dispose of it as she pleases, unless the instrument through 
which she claims imposes limitations or restrictions upon her 
power of disposition.—Bradford v. Greenway et al., 17 Ala. 
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797; Forrest v. Robinson, 4 Por. 44. It would seem to me to 
follow as a necessary consequence from this rule, that all the 
debts of a married woman should create a charge upon her sep- 
arate estate, as well those where the promise to pay is implied 
by law, as those evinced by bend, note, or bill of exchange; 
and this seems to be the tendency of the modern English :do7- 
4rine.—Owen v. Dickinson, 1 Craig & Phillips, 48, and also 
Prater’s Law of Hus. & Wife, 109. 

It is not, however, necessary to decide in this case, that the 
vontracts of the wife where the promise to pay is to be implied 
by law, would create a charge on her separate property, for we 
consider the acknowledgment by Mrs. Collins under her signa- 
ture, that the account was just and correct, tantamount to ai 
express promise in writing to pay, and consequently as creating 
2 proper charge upon her separate estate. In the case of Mur- 
ray v. Barlee, 3 My. & Keene, 209, a solicitor was employed 
by a married woman to attend to various transactions, and she 
by letter promised to pay, but made no reference to her separate 
estate, yet it was held that her separate estate was liable to pay 
the bill. Now, in the case before us, the account was made out 
against Mrs. Collins, thus: ‘‘ Mrs. Louisa Collins Dr. to B. Bb. 
Rudolph, for medical services during the year 1845”’—then 
stating the amount. At the foot of this account Mrs. Collins 
writes, ‘‘this account is just and correct,’’ and subscribes her 
name. She therefore acknowledged her indebtedness, and of 
course her liability to pay, so far as-a married woman can erc- 
ate a liability, and as she enly has capacity to bind her separate 
estate, we must infer that she so intended just as fully as 
if she had executed her promissory note for the amount. In- 
deed, I think no distinction can be drawn between this demand 
and a promissory note; that is, no good reason can be shown 
why the promissory note of a married woman should create a 
charge on her separate estate, and yet that this demand should 
not. We think they must stand on the same footing, and 
all the English authorities, as well as the decisions of our own 
court, show that the promissory note of a married woman will 
constitute a charge upon her separate estate, although no refer- 
ence be made in the instrument itself to her separate property.— 
See Roper on Hus. & Wife, 235-38; 2Story’s Eq. 840, § 1398, 
and cases referred to in the Note; Clancy on Mar. Women, 349. 

Let the decree be reversed and the cause remanded. 


40 
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1. When two declarations are set‘out in the record, and the clerk cer 
tifies that the last one was filed after the adjournment of the court a 
which a judgment on demurrer was rendered in favor of the de- 
#endant, the appellate court can only look to the first declaration as 
properly a part of the record. 

2. A feme covert cannot sue at law by her next friend. 

3. When the declaration discloses that a sole plaintiff is a feme covert, & 
demurrer will lie to it. 


Error to the Cireuit Court of Tallapoosa. Tried before 
the Hon. John J. Woodward. 


DetinveE for a slave by Sealy Jordan, wife of Elijah Jordan, 
who sues by her next friend, Charles Jordan, against Gray. A 
demurrer to the declaration was sustained by the court below. 
‘T'wo declarations are set out in the record,.to the second of 
which the following certificate of the clerk is prefixed: ‘‘ After 
the adjournment of the court plaintiff proposed to file the fo! 
lowing as the amended declaration under the leave given to amend, 
and to which the second demurrer was sustained, it then being 
considered by the court filed though not actually done, but de 
fendant objecting because it was not filed within the term, plain- 
tiff was not allowed by the clerk to file the same as a part of the 
record in the case, but at his instance it is sent up with the 
record and certified with the above facts.”? The record does not 
otherwise show that leave was given to amend after the judg- 
ment on demurrer, and but one demurrer and judgment thereon 


are set out. 


Fatxner and J. E. Bexser, for plaintiff in error, cited 1 
Chitty’s Pleadings, 387; 9 Ala. 855. 


Barnes & ALuison, contra, cited 1 Black. Com. 347-8; 2 
Kent’s Com, 154-5; Clancy on Hus. & Wife, 54; 1 Chitty’s 
Pl. 28; Dan. Ch. Pr. 189; Story’s Eq. Pl. 61-2; 14 Ala. 740. 


COLEMAN, J.—Two declarations appear to have been copicd 
in the record filed in this case. The clerk certifies that the last 
declaration was filed after the judgment on the demurrer in fa 
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vor of the defendant, and after the adjournment of the court, 
consequently this court can only notice the first as properly a 
part of the record. 

The declaration commences in these words, ‘Sealy Jordan, 
wife of Elijah Jordan, who sues by her next friend, Charles Jor- 
dan, plaintiff,”’ &c., and then proceeds with the usual count in 
detinue for a negro man slave, and does not aver any legal 
title to, or separate property im the slave, to be in the wife. 

It is agreed by all the elementary writers on the subject, that 
a feme covert cannot in any case sue alone, unless her husband 
be civiliter mortuus, &c. But if she improperly sue alone, hay- 
ing no legal right of action, she will be non-suited.—1 Chitty, 
23; 9 Ala. 855. We think it only becomes necessary to plead 
the coverture in abatement, when it does not appear in the plead- 
ings in the case, but when the fact is fully disclosed by the decla- 
ration, as in this ease, the objection is good on demurrer. Again, 
if a non-suit will be ordered, when it is disclosed by the testi- 
wony that a plaintiff is a feme covert and has no legal right of 
action, then we think a demurrer should be sustained to a decla- 
ration disclosing the same facts. 

There is no law authorizing @ married woman to sue by her 
next friend at common law, and we think the declaration defec- 
five in that particular. Let the judgment below be affirmed. 


KIDD vs. MONTAGUE, 


». The Act of 1848, (Pamphlet Acts, 63,) “seeuring to married women 
their separate estates,” &c., does uot affect the husband's right to 
reduce to possession his wife’s choses in action, which vested in him 
on his marriage prior to the passage of the act. 

A decree of the Orphans’ Court, in favor of husband and wife for 
the wife's distributive share of an estate, cannot be amended at a 
subsequent term nunc pro tunc, in favor of husband and wife for the 
separate use of the wife, when the record does not disclose the name 
of the wife, and show that her interest in the estate accrued after the 
passage of the Act of 1348. 
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Error to the Court of Probate of Marengo. 

On the final settlement of the estate of Reuben Vaughan, de- 
ceased, at the June Term, 1849, of the Court of Probate of 
Marengo county, a decree was rendcred in favor of R. V. Mon- 
tague and wife, A. J. Kidd and Wife, Henry Dugger and wife. 
Gaskett and wife, and White and wife, for the respective dis- 
tributive shares of the wife. At the September Term of the 
court, on motion of Montague’s attorney, it was ordered, that 
the decree be so amended nunc pro tunc, that the distributive 
share in each case should stand decreed to husband and wife for 
the separate use of the wife, and the decree was amended ac- 
cordingly. 


Hentey, for plaintiff in error: 

I. It is clearly settled, by a long and unbroken chain of au- 
thorities, that marriage is an absolute gift to the husband of al! 
the personal property of the wife in her possession at the time of 
the marriage, and also of such of her choses in action as he may 
reduce to his possession during the coverture.—Legg v. Legg, 8 
Mass. 99-101; Howe v. Bigelow, 13 Mass. 384; Cl. on H. & 
W. 1-2-3-4. 

A legacy to the wife vests absolutely in the husband, and 
he may release it either before or after it becomes payable.— 
Commonwealth v. Manly, 12 Pick. 173-5. So of the wife’s dis- 
tributive share of an estate.—Ib.; 2 Bro. C. C.589; 1 Anstr. 63. 

. So a share of personal estate accruing in right of the wife during 
coverture, vests even before distribution made absolutely in thc 
husband, and does not, in the event of the death of the husband, 
survive to the wife-—Griswold vy. Perriman, 3 Conn. 564; Lee 
v. Wheeler, 4 Ga. 541; 8 Mass. 229-30; Cary v. Taylor, 2 
Ver. 302. So he has control of a legacy given to his wife gene- 
rally, and may rclease or assign it by a deed to which his wife 
is not a party.—Tucker v. Gordon, 5 New H. 564. So the 
husband may sue in his own right after the death of his wife, for 
a legacy accruing to the wife during coverture.—Goddard y. 
Johnson 15 Pick. 352-3; 3 Rawle, 199. 

II. To enable the husband to secure and enjoy the benefit of 
these rights, the law has placed within his reach and under his 
control all the requisite means. 
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1. He may sue for and recover her choses in action without 
her consent.—Clan. on H. & W. 4. Some of the authorities 
hold that such suit must be in the joint names of the husband 
and wife.—Ib. Yet it is held in some respectable authorities, 
that he may sue in his own name alone.—14 Pick. 353; Shuttle- 
worth v. Noyes & Downs, 8 Mass. 229; Tucker v. Gordon, 5 
New H. 564. 

2. He may not only sue and recover judgment for his wife’s 
choses in action, but may also proceed to enforce by execution 
or otherwise the collection of such judgments to his own use and 
benefit.—1 Dan. Ab. 342; 10 Mod. 160-66; 3 Salk. 63. So 
where a judgment has been obtained by both husband and wife, 
it has been held that he alone may sue out a scire facias for the 
damages and costs.—Clan. on H. & W. 4-5. So the wife’s 
right of survivorship to her choses in action may be barred by a 
judgment recovered for them during the coverture, in the joint 
names of husband and wife——Clan. on H. & W. 112-13; Mc. 
Gee v. Ford, 5 Smedes & M. 769. 

2. There seems to be no limit to this right to prosecute to judg- 
ment and enforce the collection of the wife’s choses in action, so 
far as the action of the courts of law is concerned, and whatever 
exceptions er limitations there may be to the right, they are 
found exclusively in the jurisdiction and actions of the courts of 
equity. At law the rights of the husband are uncontrolled. If 
the wife wishes to recover such choses to her sole and separate 
use, she must resort to a court of equity.—Clan. on H. & W. 
440-1-2. 

4. But itis insisted that even equity would not interpose for 
the benefit of the wife, except on a proper case shown. And 
even then equity would only require that the husband should 
settle a part of the property or money collected to the separate 
use of the wife, leaving the husband to the uncontrolled enjoy- 
ment of the remainder. 

Ilf. If the foregoing positions be correct, it seems to result as 
1 necessary consequence, that the husband is and must be clothe: 
with the legal title to his wife’s choses in action. Without this 
le could not sue for and recover possession of such choses in ac- 
tion. It is only by being invested with such legal title as a 
means, that he can secure the end of possession and enjoyment 
of such choses. 
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1. It may be assumed then, that the husband’s legal title 
vests whenever the wife’s right accrues. 

2. That such legal title cannot be divested by any power or 
authority, other than that of the husband himself, or by his 
consent. 

IV. If the foregoing points be well taken, it results that long 
before the passage of the act of 1848, Kidd, the husband, was 
invested with the legal title to his wife’s share in her father’s 
estate; and the statute itself would be inoperative to the extent 
of such share, even if in express terms it embraced this case. 
‘The act could not affect the legal title to property which had be- 
come vested prior to the passage of the act; and so it has been 
held in a similar case in Mississippi—McGee v. Ford, 5 
‘Smedes & M. 769. 

V. But it is contended, lastly, that the act of 1848 does not. 
cither in letter or spirit, embrace such a case as this. The act 
is evidently prospective. There is not a term init that seems 
to refer to the past. Its language is, ‘‘ When a descent, gift, 
demise or otherwise, shall accrue to any woman,” &c., refer- 
ring very evidently to the future, and not to the past. 

In the case of R. Vaughan’s estate, all the rights of the sev- 
eral distributees had accrued long before the act was passed. 
Kidd’s right to his wife’s share had become a vested right in 
him, and he was in the prosecution of his legal rights, by the 
means the law had given him, to reduce it into possession, whey 
the act of 1848 was passed, 

In neither of the cases of Fagan v. Fagan, 15 Ala. 341, and 
Key’s Adm’r v. Vaughan, ib. 500, was the question in relation 
to the application of the act of 1848 raised by the counsel en- 
gaged in the case, nor did the facts of the case necessarily re- 
«quive the decision. 


MannineG, contra: 

1. Under the act of Mareh 1848, “ securing to married wo- 
men their separate estates,’’ &c., the decree of an Orphans’ 
Court upon the settlement of an estate of which a married wo- 
man is distributee, should be in favor of the husband and wife, 
for the separate use of the wife——Fagan’s Adm’r v. Fagan’s 
Dist., 15 Ala. 341; Key’s Adm’r v. Vaughan et al., ib. 500, 
And if the decree be rendered differently, the error is a clerical 
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*misprision, and may be amended accordingly.—Same cases, and 
Parks vy. Stonum, 8 Ala. 752. Upon the marriage of a man to 
a woman having a right to personal property, or a chose in ac- 
tion, he did not become entitled to it by contract; but it went to 
him by operation of law, (the common law,) which did not, in re- 
spect of such things, recognize her separate existence. Her ex- 
istence was merged in that of her husband; and when, there- 
fore, the property came to her possession, it was by the law re- 
garded as in his possession, and by operation thereof, and not by 
the direct contract of the parties, became his. Hence it was 
that courts of chancery, even before the act of 1848, exercised 
their powers so.as to secure such choses in action to the use of 
the wife, which they could not have done if the husband had ac- 
quired them by contract. And now by the act referred to, the 

‘Orphans’ Courts are required, in such cases as the present, to du 
what the courts of chancery did before this enactment. 

2. Amendment of a judgment nuc pro tunc, may in a proper 
case, where the error is apparent from the record, be made at 
any time, and without notice.—Bentley v. Wright, 3 Ala. 609. 
Nay, this. court itself will correct such apparent errors at the 
costs of the plaintiff in error ; and it would be very strange that 
this court should now, because the plaintiff in error had not no- 
tice of the.motion to amend below, restore the error then exist~- 
ing by the misprision of the clerk, when it would immediately 
turn round and restore the amendment by its own act here.— 
Smith v. Robinson, 11 Ala. 271; Loomis v. Allen, 7 ib. 706; 
Mason v. Smith, 1 Stew. 275; Wilkerson v. Goldthwaite, 1S. & 
P. 159; Moody v. Keener, 9 Por. 252; 6 ib, 844.- 


CHILTON, J.—The estate here distributed was in process 
of administration several years anterior to the passage of the.act 
of the 1st March, 1848, for ‘‘Securing to married women their 
separate estates,’? &c. And it seems to be conceded, as thie 
record persuasively shows, that the plaintiff in error married one 
of the distributees before the enactment of the law. The ques- 
tion then comes up, whether this act was intended to secure tu 
the wife choses in action which accrued anterior to its passage, 
hut which the husband had not assigned or reduced into his pos- 
session. 

The act provides, ‘That if any woman, before -and at thc 
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time of marriage, shall have and own any property, or estate. 
whether the same be real, personal, or mixed, in possession, re- 
mainder or reversion, or if any such estate shall, after marriage, 
by descent, gift, demise or otherwise, accrue to any woman; al! 
such estate, or other property, shall be taken, held and esteemed 
in law as the separate estate of such woman, and for her sole 
and separate use, notwithstanding her coverture: And no hus- 
band shall by his marriage acquire a right to the property whicli 
his wife had upon his marriage, or which she may after acquire 
by descent, gift, demise or otherwise,’’ &c. 

There is nothing in tle language of this act to indicate that it 
was intended to have a retroactive effect. On the contrary, the 
terms in which it is couched seem to limit its operation to after 
acquired property. The general rule, says Mr. Dwarris, is, 
that no statute is to have a retrospect beyond the time of its 
commencement, and he adds, that this is not only the doctrine of 
the English law, but it is also founded on the principles of genc- 
ral jurisprudence.—Dwar. on St. 680. 

In Gilmore v. Shuter, 2 Lev. 227, a verbal promise was mad¢ 
to give or bequeath a sum of money in consideration of marriage. 
An action was brought against the executors on this promise, 
and the question made upon the special verdict was, whether 
this promise, which was made before the 24th day of June, 1677: 
the day on which the statute 29 Car., 2 ch. 3, was passed, was 
within that statute. The court held that it could not be pre- 
sumed that the statute was to have a retrospect, so as to take 
away aright of action which the plaintiff was entitled to before the 
time of its commencement. But we lately had occasion to ex- 
amine this question, in the case of Gould v. Hayes, at the pre- 
sent term, which sustains the view here taken, and renders it 
unnecessary to elaborate this point. 

If in this case the husband, at the time of the passage of this 
law, had the right to reduce the share of the estate of Reuben 
Vaughan to which the wife was entitled, into possession, by pro- 
ceedings in the Orphans’ Court, whereby his absolute right would 
have attached as husband, this right remained unaffected by the 
the act. It was a right which vested in him by virtue of the 
marriage, and of which the Legislature did not attempt to de- 
prive him. 


The case of McGee & Wife y. Forde et al., 5 Smedes & M. 
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769, upon the statute of Mississippi for the protection of mar- 
ried women, (H. & H. 332,) also supports the view we have ta- 
ken of this statute. 

The fact that the court of chancery will make the husband do 
equity, by requiring him to make a suitable provision for the 
wife, before it will. enable him to recover the wife’s choses in ac- 
tion, does not militate against our construction of the statute. 
The wife has the same equity notwithstanding the statute; that 
is, her equity with respect to property, or rights of property, 
which accrued to her before the statute, and which had not been 
reduced to possession by the husband, as husband, remains un- 
affected by the act, and their respective rights are to be deter- 
mined without regard to the act.. 

2. With respect to the amendment, we need only say, that in 
a proper case, did it appear from the record that the share to be 
decreed was subject to the statute above referred to, and who 
the wife was, so as to render the decree in favor of the husband 
and wife for the use of the wife,.there would be no doubt but that 
the court could have amended the decree so as to have made it con- 
form to the law. But, in the case before us, there was nothing to 
amend by, so far as the record diseloses. The cases in 15 Ala., of 
Greene v. Fagan’s Dist’s, 335, in which I did not sit, having been 
consulted as counsel before I came upon the bench, and Key vy. 
Vaughan & Wife, 497, only show how the judgment should be 
rendered, according to the statute; but nothing is decided in 
either of them, nor was any point raised in them, as to the effect 
of the statute upon the rights of the parties, which had accrued 
before its passage. 

A construction which gives to.a. statute a retrospective effect,. 
has always been esteemed odious, and will never be indulged un- 
less the language employed requires it. Such statutes are justly 
considered as violative of every sound principle.—Dwar. on Stat.. 
681, and cases there cited ; 9 Law Lib. 35. 

Let the decree be reversed and the cause remanded. 
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CHAPMAN, ‘Governor, &c. vs) WEAVER Et Ats. 


1. The statute (Aikin’s Dig. 319, 3 4,) which gives to paymasters a 
right to commence a suit against sheriffs and constables for a failure 
to collect and pay over militia fines, is not repealed by the Act of 
December 30, 1837, which givesa summary mode of proceeding 
against such officers for such failure. 

‘2. Iv an action of debt against a sheriff and his sureties, for a failure 
on the part of the sheriff to collect and pay over militia fines, the 
declaration must set forth the names of the persons against whom 
the fines were assessed, and the several amounts of the fines, as 
stated in the certificate of the President of the Court Martial. 


a 
~ 


Error to the Circuit Court of Coosa. Tried before the 
Hon. Geo. D. Shortridge. 


L Tuts was an action of debt, instituted in the name of the 


Governor, for the use of Reuben A. Mitchell, paymaster of the 
sixty-eighth regiment of Alabama Militia, against the sheriff of 
Coosa county and his sureties on his official bond. The breach 
of duty assigned is, that the sheriff failed to collect and pay 
aver, as by law required, the amount of fines mentioned in divers 
eertificates issued by the President of divers Courts Martial in 
Coosa county. The declaration alleges that the sheriff had re- 
ceived a list of fines assessed by a certain regimental Court Mar- 
tial, which list contained the names of the persons against whom 
fines were assessed, and the amount of the fine assessed against 
cach placed opposite his name, the aggregate amount being one 


oo ~S 
hundred and seventy-seven dollars, and that he wholly failed to 


collect and pay over said fines or any part thereof. ' “he declar- 


ation does not state the names of the persons against whom 
these fines were assessed, nor the amount of each fine. A de- 
murrer to the declaration was sustained by the court below, and 
this is assigned as error. 


Rice & Morean, for plaintiff in error: 

1. To sustain the declaration in this case we refer to Aikin’s 
Digest, 319, § 4; Meek’s Supplement, 164-5, §§ 1,4; ib. 166-7, 
9§ 6, 15 ib. 172, § 2. 

2. The act (Aikin’s Dig. § 4,) gives the general remedy against 
.2 defaulting officer, an action in proper form and in a court of 
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competent jurisdiction. The provisions of the Military Code, 
approved December 30, 1837, are not in conflict with this gen- 
cral remedy, but only cumulative. The general remedy is still 
available, as it is in the case of sheriffs, who fail to return pro- 
cess, or to collect or pay over money. 

The objection to the declaration that no proeess was in the 
hands of the sheriff upon which he could make a levy, is answer- 
ed by the 4th section of the act of 1837. 

4. There is nothing which prohibits the sherifffrom executing 
the process of the military eourt, whether the amount is over or 
under fifty dollars. The statute merely prescribes that the 
mode of executing the process shall be controlled by the fact 
whether the amount is over or under fifty dollars. 








White & Parsons, contra: 

1. The declaration is fatally defective in cach breach, in not 
setting out the names of the parties contained in each list. This 
seems to be an indispensable requisite, so that the party may 
come prepared > show they were not solvent.—Harrison v. Da- 
vis, 2 Stew. 352 ; Chamberlain v. Gorham, 20 John. 144; 5 
Term R. 112; § 8 Sti arkie on Ev. 1457, 1461. 

2. The last breach § is for a failure toreturn. ‘The act has 
heen repealed which made the sheriff liable for this cause, and 
10 recovery can now be had on that account.—Broughton v. Mo- 
hile Branch Bank, 17 Ala. 828. 

3. The sheriff was not bound to execute this process for an- 
other reason. It is not shown by the declaration that any one 
of the fines on each list was for a greater sum than a constable 
is authorized to collect. There are several fines above that; 
these the sheriff must collect. This is.evidently the meaning of the 
fourth section of the act, where the paymaster may place it in the 
«onstable’s hands or the sheriff’s. On page 166, section 4th, it 
is provided that ‘‘in any case of levy such proceedings shall be 
had thereon in every respect, as are required upon executions 
from a justice of the peace, or the circuit courts, according as 
the amount of the fines in the particular case, shal} be over cr 
under fifty dollars.” 

The remedy by action of debt arises in favor of any person 
who is injured or damaged by the failure of the sheriff to dis. 
charge the duties required of him by law. In this case, how: 
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ever, the paymaster can only employ the remedy given him by 
law, because individually he has no right of action whatever, nei- 
ther has he sustained damage or injury as Reuben A. Mitchell. 
The statute says he may recover by motion. This is something 
more than cumulative; it is the only remedy which the law 
gives him.—Meck’s Sup. 166, § 6. 








COLEMAN, J +The 6th section of the 13th chapter of the 
Military Code, approved December 30, 1837, which gives a 
summary mode of proceeding against sheriffs and constables for 
failing to collect and pay over, &c., militia fines to the proper 
paymaster, does not repeal the act giving the paymaster a right 
to commence a suit against said officers for failing to collect such 
fines, &c., before any court having jurisdiction thereof. We 
consider the summary remedy given by the act referred to, as 
merely cumulative, and not in conflict with the provisions of the 
law giving the general remedy. The objection, therefore, to the 
mode of suing here is not well taken. 

We think, however, that the declaration is defective in not set- 
ting forth the names of the persons against whom the fines were 
assessed, and the several amounts thereof, as stated in the cer- 
tificate of the President of the Court Martial. This certificate 
is made by the statute to eperate as a several writ of execution 
against each of the persons named therein. 

The general rule of pleading requires that the cause of action 
be stated with sufficient certainty, clearness and precision to ena- 

le the defendant to prepare to defend himself against the action. 
and to plead a judgment thereon in bar of another recovery, &c. 
—1Chitty’s Pl. 255. We believe the rule is without exception. 
that. whenever it is necessary to produce the process of any court,. 
either to show the inducement to the cause of action or to sus- 
tain the action itself, the declaration must substantially deseril- 
such process.—2 Chitty 291. As this view of the case shows 
that the demurrer ought to have been sustained, we have net 
thought it necessary to notice the other objections. 

Let the judgment be affirmed. 
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i. An equitable title to land cannot be sold under execution atlaw, but 
resort must be had to a court of equity. 

. When mortgaged lands have been sold under a decree of foreclo- 
sure rendered by the Chancery Court, and afterwards redeemed un- 
der the statute by the mortgagor, and a conveyance taken in the 
trame of a trustee for the use and benefit of his wife, the mortga- 
gor has not such an iuterest in the redeemed lands as can be the sub- 
ject of a levy and sale under execution at law. 


1S 


Error to the Circuit Court of Dallas. Tried before the 
4fon. E. Pickens. 


G. W. Gays, for plaintiffin error : 

1. The statute of redemption suspended McNair’s title for 
two years after the register’s sale, and upon his paying the 
morey and 10 per cent., he fell back on his old title from Cal- 
houn. ‘There are many reasons why this construction should be 
ziven to the act. 

Unless the act operated a suspension of title, the purchase at 
register’s sale would give an indefeasible title to the purchaser. 

If upon MecNair’s paying the money and per cent. King had 
refused to make a deed, would McNair have had to file a bill for 
title? No. ‘To carry out the spirit and intent of the statute, 
unlawful detainer would have been allowed, to let other creditors 
redeem from McNair. The statute contemplates no long and 
tedieus action ef ejectment, or bill in equity, and McNair could 
not “ reconvey”’ without possession.—Sce Clay’s Dig. 502, § 3. 

The provision of the statute requiring King to reconvey is un- 
constitutional and void as operating to diyest vested rights, un- 
less the act suspends the title. Otherwise the register’s deed 
would give the fec. If suspended, then, no reconveyance is ne- 
cessary~ 

The statute might properly be considered as making the debt- 
or the mortgagor, and the purchaser the mortgagee. If so, up- 
on payment of mortgage debt, no reconveyance is necessary. 

If the analogy is good, as mortgagor and mortgagee, the mon- 
«y here was paid befere the law day passed, and no reconvey- 
ance was necessary. 
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2. This case differs from Elmore y. Harris, 13 Ala. 360, and 
from Hogan v. Smith, 16 Ala-600. Im these cases bonds for 
title were outstanding. Here there was none. This distinetion 
is taken in Hopkins v. Stump, 2 Harris & Johnson 301. 

3. But the error of the court below is demonstrable by anoth- 
er view. The title was fraudulently put in the wife’s trustee and 
ereated a resulting trust liable to be sold under exeeution.—See 
Guthrie vy. Gardner, 19 Wend. 444; Davis v. McKinnie, 5 Ala. 
719. 


Lapstey & Hunter, contra: 

The only question in this case is whether the plaintiff acquired 
any title to the lands in question by his purchase at sheriff’s 
sale. It is clear that he acquired no title, because the defend - 
wnt in execution had no legal title to the land.—Doe ex dem. Da- 
vis v. McKinney; 5 Ala. 719, Elmore & Willis v. Harris, 15: 
ib. 360; Hogan vy. Smith, 16 ib. 600. 

The title was in King, the purchaser at the register’s sale, 
and could be transferred only by making a deed as directed by thi 
statute.—Clay’s Dig. 502, § 2. 

If the deed from King to McClanahan was fraudulent as con- 
tended by the plaintiff, if would be void and could be set aside. 
and this being done, would leave the legal title in King, and of 
course not subject to sale under execution against McNair. 


CHILTON, J.—The defendant was sued in an action of 
trespass to try title and recover damages, for certain lands de- 
scribed in the declaration. The plaintiff claimed the land under 
a purchase at sheriff’s sale, made by virtue of an execution against 
one McNair, and proved that McNair had purchased the land 
from James M. Calhoun, and had exeeuted his notes and a mort- 
gage on the premises to Calhoun, to secure the payment; that 
Calhoun foreclosed the mortgage by decree in chancery, and the 
land was sold by the Register in obedience to the decree and pur- 
_ chased by one King; that McNair applied to King to redeem 

the land under the statute (Clay’s ‘Dig. 502) and paid him the 
redemption money; but requested King to make the title to J. 
M. McClanahan, the trustee for the wife of McNair, which was 
done to prevent the land from being liable to certain judgments 
which had been rendered against McNair, and which he protest- 
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ed he did not intend to pay;. that King thereupon executed the 
conveyance to said McClanahan. Under these circumstances 
the land was sold, and the Circuit Judge instructed the jury in 
effect, that notwithstanding the deed from King to McClanahan 
was made to defraud the creditors of McNair, still it operated to 
vest the legal title in McClanahan, and left the equitable title 
only in McNair, which could not be sold under execution at law. 
This charge,.it is insisted by the plaintiff in error, is erroneous,,- 
first, because the title of McNair was merely suspended by the 
operation of the act allowing him to redeem, and that when he 
paid the money required to make the redemption, he was remit- 
ted to his original title derived from Calhoun; secondly, that if 
such is not the operation of the redemption, still MoNair had 
such title as was subject to sale under execution, namely, a re- 
sulting trust in his favor. 

It is a proposition too well settled by the decisions of this 
eourt now to be controverted, that an equitable title to land can- 
not be sold under an execution at law,-but resort must be had tu 
e quity for its sale, after exhausting the legal remedy.—Doe ex 
dem. Davis v. McKinney, 5 Ala. 719; E eaisiod W illis v. Har- 
ris, 13 ib. 860; Hogany. Smith, 16 ib. 600; Clay’s Digest, 

350, § 31. 

Was the interest of McNair legal or equitable? Suppose the 
deed to McClanahan were held void for fraud, where would the 
title then be? Most unquestionably in King. ‘This shows that 
the alleged fraud in making the deed to McClanahan instead of 
MeNair, cannot have the effect of vesting the legal title in. the 
latter. It is wholly unlike the case of a ‘fraudulent conveyance 
by a debtor of his estate to delay, hinder, or defraud creditors,. 
upon which the statute operates and declares void as to the cred- 
itors whose debts are delayed, &c.—Clay’s Dig. 254, § 2. 
Here the legal title is in King, who purchased under the doce ec 
of foreclosure, and who, but for the statute authorizing a re- 
demption or re-purchase by McNair, would have taken an inde- 
feasible title. It is too plain, wé think, for argument,-that afte: 
the mortgage has been regularly foreclosed, or a sale Suet by 
a proper proceeding ina court of equity, and the land is sold 
and a title executed to: the purchaser by the direction of the 
Chancery Court, or in conformity to the decree, the title, which: 
the parties to the suit had, vests in the purchaser. The mort 
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gagor is thrown upon the statute to re-purchase, by paying the 
amounts thereby prescribed, and upon such payment, is entitle:| 
toa re-conveyance. If the party against whom the statute au- 
thorizes the redemption, refuses to convey, a court of equity in « 
proper case will compel him to do so, and thus re-vest the mort- 
gagor with the title. But we have seen no case which holds that 
the payment of the money operates to vest any title at law in 
the absence of a deed under the circumstances here presented. 
This is not the case of the mortgagor paying the money duc 
upon the mortgage to the mortgagee, or his assigns, whereby the 
mortgage becomes defeated and released after satisfaction enter- 
ed according to the provisions of the statute.-—Clay’s Dig. 156, 
§ 32. The right of redemption, so far as secured by the mort- 
gage, is taken away and barred by the foreclosure, and can only 
be asserted under the statute, and we see no more reason for 
holding that the payment by the original mortgagor shall re-vest 
the title without any conveyance, thanif such payment had beer 
made by any one else entitled to redeem under the statute. 

The counsel says this is a resulting trust in favor of McNair. 
Grant this proposition, still it by no means follows that it confers 
a legal right upon McNair. On the contrary, the fact that « 
trust does result from the payment and the execution of the deel 
to McClanahan, is conclusive to show that the right of McNair 
is equitable. If the conveyance to McClanahan was made in 
fraud of the rights of McNair’s creditors, a court of equity 
would most unquestionably imply a trust in favor of McNair, so 
as to subject it for the payment of his debts. Whether this 
would be done in favor of McNair himself, the claims of credit: 
ors aside, is another question, and one upon which we are not 
called upon to express an opinion. [tis clear, we think, that if 
the creditors of McNair would subject his interest, they must 
resort to a court of equity, which alone can enforce the trust for 
their benefit. 

The cases in New York, which militate against this view, arose 
under statutes very different from ours, {1 Rev. Stat., ed. of 
1829, 727,) and cannot therefore be regarded as authorities in 
point. ‘There is certainly as strong reason for holding a result- 
ing trust beyond the reach of legal process, as an equity con- 
ferred by bond for title. The statute makes no distinction be- 
tween equitable titles, whether by bond or by parol. _ Whether 
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the trust is expressly declared in writing or is left to be implied 
from the nature of the transaction, so long as it confers but an 
equity, that equity cannot be sold under legal process. The 
‘ease of Doe ex dem. Davis v. McKinney, supra, we think is de- 
cisive of this case, and aside from that decision, were the ques- 
tion now for the first time presented, we should feel constrained 
to hold that McNair had not such interest under the facts pre- 
sented as could be sold under execution at law. 


Judgment affirmed. 


Ne ee a ee 


PETTY ef als. vs. BOOTHE e¢ als. 


An ante-nuptial contract was entered into between B. and M., in 
the following language: ‘‘ Whereas a marriage is about to be sol- 
emnized between B. aud M., and the said M. is likely to bring into 
the marriage property of some value, and it being desirable that pro- 
vision should be made for her maintenance and support, it is there. 
fore agreed and stipulated, that the real estate and negroes which 
were devised to the said M. by her father, and all other property 
which she may otherwise hereafter inherit, shall be held and remain 
the separate aud distinct property of the said M., not subject to any 
other disposition save by the joint consent of herself and one of the 
trustees hereinafter named. The said property, however, to be and 
remain in the possession of the said B., for the benefit of the parties. 
't is further stipulated, that said property shall descend and be in- 
herited by the children of the said M., if she has any; but if none, 
or in case of their death before marriage or arriving at the age of 
twenty-one years, then said property to goto said B.” Trustees are 
also appointed “for the said M. to protect her interest and to attend 
to the due execution” of the instrument; and by another provision. 
one of the trustees “shall have full power to sell and dispose of the 
real estate of said M. whenever he may see proper to do so, and ap- 
propriate the funds in such way as he may think best for her inte- 
rest.” It was held, 

1. That the contract gives to the wife such a separate estate in the 
slaves conveyed by ii, as entitles her exclusively to their labor and 
profits; and which cannot be defeated by her husband, or sub- 
jected to the payment of his debts. 
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2. The possession of the husbard “ for the benefit of the parties,” must 
be construed to mean for the use of the wife during her life, and 
at her death, for. those who might be entitled to the remainder ac- 
cording to the provisions of the deed. 

2. In the construction of deeds, if there are two clauses which are in - 
consistent aud irreconcilable with each other, the last must give way 
to the first. 

3. When subsequent words in a deed are of doubtful. import, they 
will not be so construed as to contradict preceding words which 
are Certain, 


Error to the Chancery Court of Barbour. Tried before 
the Hon. J. W. Lesesne. 


Sayre, for plaintiffs in error: 

1. Under the marriage settlement, Boothe, the husband, re 
tained an interest for life in the property, therein mentioned 
The deed recites that the property is to be and remain in pos- 
session of Boothe, for the benefit of the parties.—15 Ala. 169. 
The property was to be held by Boothe, for the “ benefit of the 
parties ;”’ that is, for the benefit of the parties to the deed. In 
law, the husband and wife are one person, and when property is - 
vested in husband and wife, it is held by the husband in his own 
right.—15 Ala. 176; 17 ib. 644, The deed does not specify in 
what that benefit should consist ; it is therefore a general use, 
and can be subjected to the payment of debts.—10 Ala. 743. 
The deed specifies that the property should be the separate and 
distinct property of Mrs. Boothe; that is, that the legal title 
should be in her, or vested in trustees for her, but it nowhere 
reserves for her a separate and distinct interest in the proceeds 
of the property. This brings it within the principle of the case, . 
(Pollard et al. v. Merrill et al.,.15 Ala. 169,) where the pro- 
perty was to be secured for the use and exclusive benefit of the 
intended: wife; but the profits were to be held for the joint main- 
tenance and support of the husband and wife. Such also was 
the intention in the case of Moss v. McCall, 12 Ala. 630. The 
object in all these cases was, to prevent the legal title from vest- 
ing in the husband ; to vest in husband and wife the proceeds of 
the property ; to place both the property and the proceeds there- 
of beyond the reach of creditors. Such being the case, the pro- 
perty was subjected to the payment of debts. The beneficial! 
interest in property, or its produce, whether the legal estate be 
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vested in a trustee or not, may be charged with the payment of 
the debts of the proprietor. No one can have a legal or equita- 
ble right to property, which is not subject to the payment of his 
debts, either at law or by a proceeding in equity. Whenever a 
debtor can claim a general use, benefit or interest in the pro- 
perty, it may be reached by his creditors.—Rugely & Harrison 
v. Robinson, 10 Ala. 740. In the case at bar, there seems to 
have been no attempt to exclude creditors; the sole object seems 
to have been to exclude Boothe’s children by a former marriage. 
The intention to exclude the husband must appear unequivocally 
on the face of the instrument.—12 Ala. 47; 15 Ala. 173-4; 12 
ib. 635. The court cannot look to the context to discover the 
intention of the parties.—Bell on Hus. & Wife, 304. <A deed 
must, if possible, be so construed that all of its parts may stand. 
There are but four stipulations in this deed, and no one of them 
is inconsistent with another. The intention seems to have been, 
that Boothe should have had some benefit from the property af- 
ter the marriage. To exclude him from all benefit, would not only 
violate the express terms of the deed, but also the intention ap- 
pearing on its face. There is no evidence that Boothe would have 
consented to the execution of any deed, by which he would have 
been excluded from all benefit of the property. If the intention 
was to allow Boothe some benefit, and also to exclude creditors 
from subjecting that “‘ benefit,”” it was an intention which this 
court will not countenance ; for it is attempting to do that which 
the law will not tolerate.—12 Ala. 47. 

2. In order to give the court jurisdiction to reform a deed, the 
ground upon which the reformation is sought must be established 
by clear and satisfactory proof.—1 Story’s Com. on Eq. 164, 
§ 152; 11 Ala. 190; 1ib. 171. The mistake must be mutual, 
if there is no fraud.—1 Story’s Eq. 167, §.155. This court 
has already decided, that the decree of the chancellor in this par- 
ticular case operated only as a deed of settlement by the hus- 
band on the wife, and cannot affect a judgment creditor, except 
it be sustained by extrinsic proof.—12 Ala. 123. So that it 
was the duty of the defendants in error to establish all the facts 
upon which the decree of the chancellor was based. 

The bill filed to reform the marriage contract alleges, that it 
was agreed between the parties, that after the marriage the pro- 
p erty was to remain in the possession of Boothe, for the sole and, 
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separate use and benefit of Mrs. Boothe; that Boothe repre- 
sented that the contract, afterwards drawn up, contained said 
contract; that Mrs. Boothe executed said contract under the 
belief that such was the fact; that before the execution of said 
contract, Boothe read over to his intended wife the contract, but 
misread it, in this, that instead of reading the words, “ after 
said marriage, for the benefit of the parties,’ as written in the 
deed, he read, ‘‘ after said marriage, for the benefit of said Mar- 
tha ;’’ and that he then read the instrument actually drawn up, 
as securing to Mrs. Boothe not only the legal title, but also the 
profits thereof. All these things constitute the consideration of 
that decree, and must be proved in order to give that decree any 
effect against creditors. ‘The consideration stated must be proven, 
and not a different one.—16 Ala.94. But not one of the above 
facts is established by the proof in this case, 

Creditors may join in filing a bill.—10 Ala. 432. 

The excuse of ignorance is not favored by courts of equity ; 
and the mistake must be clearly and satisfactorily established. 
Boothe and wife rested perfectly contented under the deed, for 
years, and it is not until judgments are obtained that the mis- 
take was discovered,—Stone v. Hale, 17 Ala 561. 

Fraud or mistake are the only grounds upon which a court of 
chancery has jurisdiction to reform written contracts.-1 Ala. 165. 

The facts which constitute the fraud or mistake, must be al- 
leged in the bill and proven on the trial.—6 Har. & Johns. 28. 

A court of equity will not interfere to alter or reform written 
contracts, unless the proof be clear beyond a doubt, because it is 
better that a doubtful written instrument should stand, than that 
a doubtful provision should be substituted by parol testimony.— 
2 How. Miss. 718. 


Burorp, contra; 

I. Upon the theory that the legal effect of the deed gives the 
husband an interest— 

1. The witnesses, Mrs. Harrison and Mrs. Pease, show the 
intention of the parties was different, and it would be a fraud in 
Boothe or his creditors to give the marriage contract a different 
effect ; and in case of such a fraud attempted, in reference to a 
deed intended for a mortgage, equity would interpose—(see au- 
thorities cited by defendant, in Bryan & McPhail v. Cowart, at 
this term)—and marriage settlements being of greater public 
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concernment and more liable to misapprehensions, are, at least, 
equally entitled to be classed as exceptions to the general rule 
against parol evidence. 

2. Boothe’s interest (if any he had) was not separable from 
his wife and children’s, and so not liable to his debts.—Rugely 
v. Robinson, 10 Ala. 702; and see opinion of C. 4. Collier im 
that case; Lavender v. Lee, 14 ib. 692-3-4. Especially as 
trustees’ assent was necessary to charging the property. —Rugely 
v. Robinson, 10 Ala. 722-3, supra. ‘‘'The benefit of the par- 
ties,’’ as per deed, required the property “ to remain in Boothe’s 
possession ;”? and so it was not liable, even by dissenting opinion 
of C. J. Dargan, in 14 Ala., supra. 

3. The deed was reformed, and the evidence vindicates that 
reformation, and shows mistake of fact. 

1. Mrs. Harrison, says, Mrs. Boothe, on account of B.’s 
gaming propensity, would not marry without “‘a marriage con- 
tract.”? Witness suggested to B. the difficulty, a day or two be- 
fore the marriage, and in a few minutes the contract was drawn 
and signed. Didn’t hear it read, but Boothe called it ‘a mar. 
riage contract.” 

2. Mr. Pease. Before the marriage, Boothe said the con. 
tract settled the property on Mrs. B.; Boothe was in debt 
and reputed insolvent; Mrs. B. postponed the marriage once or 
twice in consequence ; she was often at witness’ house ; his wife 
(the subscribing witness) her only adviser ; both incapable of un- 
derstanding legal instruments; her relatives opposed the marriage. 

3. Mrs. Pease, (subscribing witness)—Mrs. Boothe near 
seventeen, modest and retiring, and inexperienced; guardian 
transacted her business affairs, and opposed to her marriage ; 
contract one or two days before marriage; not ccrtain if contract 
was read, or if so, by whom; “ before it was signed, it was ex- 
plained to Mrs. B. as securing her property to herself, free from 
Judge Boothe’s debts and contracts;’’ “this was the under- 
standing of its effect by all present at its execution ;’’ Mrs. B. 
was apprised of B.’s embarrassment; she often conversed witli 
witness about her intended marriage, &c. 

Deed reformable against creditor, with fi. fa. levied.—Stone 
v. Hale, 17 Ala. 557-62-3; 1 Story’s Com. 131-2. And laches 
not imputable till after discovery of the mistake.—17 Ala., 
supra; see 1 ib. 170; 8 ib. 553; 9 ib. 578. 
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4. Such deeds will be reformed without proof of mistake, in 
fact, but “‘ where the only evidence is that arising from the gen- 
eral circumstances and ignorance of the parties.”’—Ball v. Storie, 
1 Eng. Ch. 219, (there the deed was drawn by attorney, as in 
17 Ala., supra,) and see note; Lavender v. Lee, 14 Ala. 692- 
3-4, and 17 Ala., supra. 

iI. But the marriage contract gives Mrs. Boothe the exclu- 
sive interest. 

1. If a separate estate is expressly, or by just implication, 
intended, equity will give that intent effect.—Clancy on H. & 
W., book 3, ch. 1, p. 251; Story’s Com. Eq. 128-9-131-2-3-4- 
5-6-7-149-157, and 2 ib., § 1881; Cruis. Dig., tit. Deed, 293- 
96; 2 Ala. 255, and Br. Bank Mobile v. Dunn & Wife, 2 ib. 155. 

2. In settlements made in contemplation of marriage, the pre- 
sumption is in favor of separate interest.—Lamb vy. Wragg, 8 
Por. 82; 4 Dess. 447; Chauncey’s Rights of, &c., 262; 7 Vin. 
Ab. 95. 

3. The proviso, if repugnant, is void ; its “‘ sotto voce’’ whis- 
pers of fraud.—1 Steph. Com. 464, § 7. If falsely read, deed 
is void, (1 Steph. Com. 456,) and repugnant condition is void.— 
2 Bac. Ab. 301. So of statutes even.—1 Kent’s Com. 462. 

4. Boothe’s custody is a mere naked custody, “‘ for the bene- 
fit of the parties’’ swb modo the deed.— Williams y. Claiborne, 
7 Smedes & M. 488. 

III. Boothe had possession at and three years after judgment. 
Remedy exists at law, or if lost by laches, equity will not re- 
lieve.-—French v. Garner, 7 Por. 49; Mock v. Cundiff, 6 ib. 24. 


DARGAN, C. J.—John P. Boothe and Martha R. W. 
Hodges, just before their intermarriage, entered into a contract 
respecting her property, which is in the following language: 
** Whereas a marriage is about to be solemnized between John 
P. Boothe and Martha R. W. Hodges, and the said Martha is 
likely to bring into the marriage property of some value, and it 
hei.y desitatie that provision slouid be made tor her maintain- 
ance and support, the said Boothe having children by a former 
marriage, it is therefore agreed and stipulated, that the real es- 
tate and negroes that were devised to the said Martha by her 
father, Richard Hodges, of the State of Georgia, also all other 
property which she may otherwise hereafter inherit, shal] be held 
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and remain the separate and distinct property of said Martha. 
not subject to any other disposition, save by the joint consent of 
herself and one of the trustees hereinafter named and appointed : 
the said property, however, to be and remain in the possession 
-of the said John P. Boothe, for the benefit of the parties. It is 
further stipulated, that said property shall descend and be in- 
herited by the children of the said Martha, if she has any; but if 
none, or in case of their death before marriage, or arriving at the 
age of twenty-one years, then said property to go to said Boothe. 
It is further agreed, that George C. Hodges, one of the trus- 
tees hereinafter named, shall have full power ‘to sell and dispose 
of the real estate of said Martha, whenever he may see proper to 
-do so, and appropriate the funds in such way as he may think 
best for her interest. It is also stipulated and agreed, that 
«George C. Hodges and James W. Exum be, and they are here- 
by appointed trustees for the said Martha, to protect her inte- 
rest and to attend to the due execution of this instrument.” 
The marriage was consummated, and some of the slaves were 
hired, and the notes for the hire were taken in the name of 
George C. Hodges as trustee. Previous to the hiring, however. 
the slaves had been in the possession and under the control of 
Boothe. The complainants having obtained a judgment at lax 
against Boothe, who is insolvent, have filed this bill to subjec: 
the money due for the hire of said slaves to the satisfaction 
of their debts. Upon these facts, the question arises, whether 
the contract gives to Mrs. Boothe such a separate estate in the 
slaves as entitles her exclusively to them labor and profits. ‘The 
reciting part of the deed clearly shows that the inducement to 
its execution was to provide a support and maintenance for Mrs. 
Boothe; and the first clause of the granting part (if it may be 
so termed) fully executes the intention of the parties, The lan- 
guage is, ‘‘it is therefore agreed and stipulated, that the real 
cstate and negroes that were devised to the said Martha, by her 
father, Richard Hodges, of the State of Georgia, also all other 
property whieh she may hereafter otherwise inherit, shall be held 
and remain the separate and distinct property of the said Mar- 
tha, not subject to any other disposition, save by the joint con- 
sent of herself and one of the trustees hereinafter named and ap- 
pointed.’’ ‘This clause-clearly secures the property to her, and 
gives her a separate estate that could not be defeated by her 
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husband, nor subjected to the payment of his debts. It is the 
next succeeding clause that throws doubt upon the subject, which 
is as follows: ‘* The said property, however, to be and remain 
in the possession of the said John P. Boothe, for the benefit of 
the parties.” From this elause, it is argued that | oothe, the 
intended husband, was not only entitled to the possession, but 
also to the profits, for the joint benefit of himself and wife. If 
this is the proper construction, then it is clear that the husband 
would take the entire profits; for it is the settled law in this 
State, that personal estate cannot be limited to the joint use of 
husband and wife; and when it is attempted so to convey per- 
sonal estate, the husband will take the whole, to the exclusion of 
the wife.—Allen & Wife v. White, adm’r, 16 Ala. 181; Moss 
v. McCall, 12 Ala. 630; Bender v. Reynolds, ib. 446; Pollard v. 
Merrill & Eximer, 15 Ala. 169. But I cannot give to this 
elause such a construction; it would not only defeat the object 
of the deed, as gathered from the reciting part, but it would de- 
stroy the estate of the wife in the slaves, which is secured te her 
by the preceding clause ; for if the husband is entitled to the 
profits of the slaves under this clause, then there is no contin- 
gency in the deed that will divest his interest, save the death of 
the wife, leaving children surviving her, who should attain the 
age of twenty-one years, and thus the wife would be excluded 
from all interest in them. It is one of the rules in the construe 

tion of deeds, that if there be two clauses which are utterly in- 
consistent with each other, and which cannot Le reconciled, or 
made to stand together, the last shall give way to the first, the 
maxim being, “ the first clause in a deed, and the last in a will 
shall prevail.’ —2 Greenl. Cr., tit. Deed, ch. 2, p. 300. Even 
by this rule, (which should never be resorted to until all efforts 
to reconcile the conflicting parts have failed,)-we should have to 
protect the estate secured to Mrs. Boothe by the first clause, at 
the expense of the latter. But if upon a view of the whole instru- 
ment, effect can be given to the subsequent clause or meaning to 
the subsequent words, consistent with the preceding clause, it is 
then the duty of the court soto construe them. Let us see if mean. 
ing and effect cannot be given to the subsequent clause in this case, 
consistent with the separate estate secured to Mrs. Boothe by the 
first clause. ‘The manifest intention, in the first place, was to 
make a provision for Mrs..Boothe, and by a subsequent part of the 
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deed, it is provided, that the property should descend and be inher- 
ited by her children. ‘This limits her interest to an estate for life, 
and creates a remainder in favor of her children. Itis then further 
provided, that if she should have none, or if they should die be- 
fore arriving at the age of twenty-one, then the property should 
go to the husband. The children, therefore, of Mrs. Boothe, as 
well as Boothe himself, have a contingent interest in the slaves,. 
and it may be supposed that Boothe, on their account, as well as. 
on account of his wife and himself, would feel an interest in the 
preservation and increase of the slaves. For this reason the 
stipulation may have been inserted, that he should have the pos- 
session of the slaves, for the benefit of the parties; meaning by 
the term parties, those who took an interest in the slaves, accord- 
ing to the provisions of the deed ; that is, that Boothe should 
have the possession of the slaves, for the separate use of his 
wife during her life, and after her death, for himself or her chil- 

dren, as the contingency might happen. ‘This construction 
would give him the possession of the slaves, not for his own use,. 
but for the use of all that took an interest in the deed, according 
to its provisions ; that is, for the separate use of his wife during 
her life, and then for her children, if she had any, and if not, for 
himself. This construction would give meaning and effect to the 
words used in the latter clause, and would not be repugnant te 
the preceding one; and this, I think, is the proper construction 
to be given to the second clause. It may, however, be said, that 
it is dou»tful whether such was the intention of the parties. But 
to this it may be answered, that when the subsequent words are 
of doubtful import, they should not be so construed as to con- 
tradict the preceding words, which are certain; but if any effect 
can be given to them, consistent with the preceding part of the 
deed, they should be so construed. In any point of view that 
we are able to take of this case, we think the decd gives Mrs. 
Boothe a separate estate in the slaves, and also in their hire o1 

profits, during her life ; for if I have failed to show that the sec - 
ond clause can be construed consistently with the first, then it ix- 
evident that the second is inconsistent with the first, as well as 
repugnant to the object of the deed, as evinced by its recitals ; 
and this inconsistency, instead of destroying the precedent es - 
tate, would render void the subsequent clause~ 

Let the decree be affirmed. 
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2. When the official bond of a county treasurer is defective as a statu- 
tory bond, but good as a common law bond, suit can ouly be brough: 
upon it in the name of the obligee. 

An official bond of a county treasurer, the condition of which is in 

the precise words and form prescribed by the Act of 1839, (Clay’s 

Dig. 577, 3 11.) and refers specially to the act by virtue of which the 

bond was executed, aud ou which is endorsed the oath prescribed 

by the act, subscribed by the treasurer, is a good statutory bond, al- 
though it does not recite that the principal obligor is the county 
treasurer, or that he was elected as such. 

. The eighteenth section of the act of 1839, (Clay’s Dig. 580, 2 27,) 
which inflicts a penalty on a couuty treasurer fora breach of duty, 
does not deprive a party, who is injured by such breach of duty, 
of his right to bring an action on his official boud against the treas- 
urer and his sureties. 

4. In an action of debt against a county treasurer and his sureties on 
his official bond, a recovery can only be had for injuries necessarily 
affecting the rights of the party for whose use the suit is brought. 

. In debt on bond, a demurrer will not lie to a whole count which as- 
signs several breaches, some of which are good. 


nw 


“ 


or 


Error to the Circuit Court of Benton. Tried before the 
Hon. L. P. Walker. 


J. B. Martin, for plaintiff in error : 

There can be no valid objection to this as astatutory bond. It 
is a literal transcript of the form prescribed by the statute in every 
particular. True, the term treasurer does not immediately follow 
the name of the obligor, nor does it appear in the form laid down in 
the statute But the bond aflirms on its face that it was a trea- 
surer’s bond. It imposes duties required of no other officer. 
The act requiring the bond and prescribing the duties of county 
treasurers is referred to by title and date in the body of the bond 
itself, and upon the back of the bond, .and of thesame date, is 
the sworn obligation of the obligor to discharge the duties of 
treasurer, &c.—Clay’s Dig. 577, §11. The absence of the ti- 
tle“ treasurer,”’ if even strictly proper, which is doubted, is a 
mere clerical omission which will not affect the instrument sued 
expon.as a statutory bond, especially when taken in connection 
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with the averments of the declaration.—Bagby, Gov. v. Chan- 
dler et al., 8 Ala. 230; ib. 9 ib. 770; Anderson v. Rhea, 7 
ib. 104; Sanders & Fenwick v. Rives, 3 Stew. 109; Robins et 
al. v. The Governor, use, &c., 8 Ala, 839; Boring et al. v. 
Williams, Treas., 17 ib. 510. 

2. But it is insisted, that whether this bond is good as a stat- 
utory bond, is utterly immaterial, as no statutory or summary 
remedy is sought upon it, and the declaration, if its averments 
be true, presents a perfect cause of action according to the com- 
mon law.—Whitsett v. Womack, use, &c., 8 Ala. 466; Mer- 
edith v. Richardson & O’Neal, 10 ib. 828 ; Robins et al. v. The 
Governor, use, &c., 6 ib. 839; Hodson v. Morse, 5 Mass. 314; 
10 ib. 21; 18 Pick. 257. 

3. The bond was voluntarily executed, was founded upon a 
sufficient consideration, and is not declared illegal by the com- 
mon or statute law.—Clap, Adm’r., &c., v. Cofran, 7 Mass. 
98, and authorities cited above. 

4. It is perfectly competent for us to aver and prove by parol 
that the bond was intended and given as treasurer. To do s0, 
will nether add to, contradict, nor vary the instrument, but sim- 
ply supply that which was omitted, but which the bond itself 
shows was intended to be inserted.—Bennehan v. Webb et al. 
6 Iredell’s N. C. R. 57; Kincannon v. Carroll, Gov., &e., 9 
Yerger’s R. 11; Commissioners v. McCalmont, 3 Pennsylvania 
122; Penniman v. Banymore, 6 Martin La., 494; Nicholas 
v. Krebs, Ex’r., 11 Ala. 230; Mundine v. Crenshaw et al. 3 
Stew. 87; Meade v. Steger, 5 Por. 498; Baldwin v. Carter, 17 
Conn. 201. 

5. Some, at least, of the breaches being good, a general de- 
murrer will not reach even those which may be bad.—Watts, 
Ex’r, v. Sheppard, 2 Ala. 425; ‘Taylor vy. Pope, 3 ib. 190; 
Botts v. Bridges, 4 Por. 274. 

6. The suitis properly brought in the name of the judge of 
the county court.—Governor, use, &c. v. Gantt, 1 Stew. 388: 
Bagby v. Chandler, 8 Ala. 250; Polk v. Plumer et al. 2 Humph. 
500. The suit is properly brought for the use of the county 
treasurer. He is entitled to all monies and effects belonging to 
the county, and it is expressly made his duty to prosecute suits 
for the collection of the same.—Clay’s Dig. 578, § 153; ib, 
580, § 26. 
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Joun Foster, contra: 

1. The bond declared on is not drawn in compliance with the 
provisions of the statute. It was not executed as a treasurer’s 
bond.—Clay’s Dig. 576. 

2. If the bond cannot be considered as a statutory bond, though 
it might be valid at common law, the obligee or his personal rep- 
resentatives are the only parties entitled to sue, and the present 
plaintiff cannot maintain the action.—Justices of Cumberland 
v. Armstrong, 3 Dev. 286; Jones v. Wiley, 4 Humph. 146; 
Hibbats v. Canada, et al. 10 Yerger 465. 

There is a misjoinder of causes of action. The breaches as- 
signed, are, 1. For not paying claims on the county presented 
by Robinson Dothard et al. For this breach the persons holding 
the claims should sue.—Clay’s Dig. 479, § 24. 2. For not ac- 
counting with commissioners’ court when required sotodo. For 
this breach any person might sue and recover the penalty, one 
half of which only goes to the county.—Clay’s Dig. 580, § 27. 
3. For not paying over money to his successor, Woodward. It 
is clear that the last breach is the only one for which the present 
plaintiff could sue, even if the obligation is to be considered a 
statutory bond. In all official bonds the obligee holds a mere 
naked trust for the benefit of all persons interested, who only 
have a right of action, and must in the deelaration show them- 
selves to have been damnified. 

The declaration alleges that the county of Benton has been dam- 
nified, not Woodward, the treasurer, for whose use suit is brought- 

If the bond sued on is a statutory bond, there is no authority 
given to Woodward, the successor of Cantrell, to put it in suit 
in name of Judge of County Court.—Judge of Benton County 
Court v. Price et al. 6 Ala. 38. 

If Woodward, as treasurer, can sue at all, the action must be 
brought in his own name for the use of the county, for by oper- 
ation of law, he is vested with the legal interest in the bond.— 
Clay’s Digest, 578, § 15; ‘Fhe Auditor v. Woodruff, 2 Ark- 
74; Taylor et al. v. The Auditor, 2 Ark. 186. 

After demurrer for misjoinder, it cannot be cured by with. 
drawing or nol. pros. one count.—1 Chitty’s Pl. 436. 


COLEMAN, J.—This action was brought to recover dama- 
ges for alleged breaches of the official bond given by Aaron Can - 
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trell, as the treasurer of Benton County. ‘The first count in 
the declaration having been withdrawn by the plaintiff by per- 
mission of the court, the demurrers to the remaining counts sep- 
aratcly, and to the whole declaration, were sustained. 

The bond is made payable to James L. Lewis, as Judge of the 
County Court of Benton County, and his successors in office, 
and the suit is brought in the name of Robert L. Wilson, as 
his successor. We think it very clear that if the bond is not a 
good statutory bond, the suit was improperly brought in the 
name of Wilson. For if it is good merely as a common law 
bond, the right to sue thereon would be in Lewis, the obligee. 

The question, therefore, presented for our consideration is 
whether the writing obligatory sued on is a good statutory bond. 
It is insisted by the defendant’s counsel that the bond is defec- 
tive according to the statute, in not stating that the obligor, Can- 
trell was the treasurer of Benton County, and that it does not 
appear in the bond that he had been elected as such. 

The first section of the act of 1839, in relation to county treas- 
urers, (Clay’s Digest, 577,) after directing that the county 
treasurer shall give bond in double the amount of the estimated 
revenue of the county, payable to the Judge of the County Court 
and his successors in office, prescribes the form in which the con- 
dition to the bond shall be written. 

We find the condition to the bond sued on precisely in the 
words and form prescribed by the statute, and the condition re- 
fers specially to the act by virtue of which the bond was execu- 
ted. We also find endorsed on the bond an oath subscribed by 
the defendant Cantrell, as prescribed by the statute, in which he 
swears to perform the duties of county treasurer. 

The condition to the bond setting forth all the duties required 
of the obligee as treasurer of Benton County, and referring spe- 
cially to the act under which it was given, as clearly indicates 
the character of the bond and the purpose for which it was given, 
as if the word treasurer had been affixed to the name of the obli- 
gor wherever it occurs in the bond. We have therefore no hesi- 
tation in declaring it a good statutory bond. 

By the 18th section of the act referred to, it is declared that 
if any county treasurer shall fail to comply with the duties re- 
quired of him by this act, he shall forfeit not less than one hun- 
dred, nor more than two hundred dollars, to be recovered before 
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any court of competent jurisdiction ; one half to the use of the 
proper county, and the other half to the person suing for the: 
same. 

It is contended that the recovery given by this section takes 
away the general remedy as pursued in this case, and that the 
declaration therefore improperly alleges as a breach that the de- 
fendant failed and refused to account, &c. We think that it 
was intended by the foregoing section, to inflict a penalty for a 
breach of duty of an officer, and not deprive a party aggrieved by 
such breach of duty, of the right to sue the treasurer and his se- 
curities. To hold otherwise, would make it a superfluous act to 
take bond and security of the treasurer, and the aggrieved par- 
ty might find the penalty of two hundred dollars very inade- 
quate compensation for the injury sustained. 

It is alleged, as one of the breaches in the declaration, that 
Cantrell refused to pay certain claims due to individuals therein 
specified. We do not think that arecovery can properly be had 
in this suit for any injury to a third person. A recovery can 
only be had here for an injury necessarily affecting the rights of 
the party for whose use the suit is brought. The plaintiff had 
no right, as treasurer, to demand of Cantrell the amount of an. 
mdividual’s claim on him as former treasurer, and therefore could 
not sue for it. But as there are good breaches laid in the same 
count, and there is a demurrer only to the whole count, and not 
to the breaches separately, the demurrer must be overruled. 

We think the court erred in sustaining the demurrers to the 
separate counts and to the whole declaration. The judgment is 
therefore reversed and the cause remanded. 




















JUNE TERM, 1851. 647: 





BLANN vs. CROCHERON. 


The mere recovery of a judgment against one of several joint tres» 
passers will not preelude the plaintiff from proceeding to judgment 
against the others. 

2. Whether suing out execution on his judgment will be a kar to 2 
subsequent suit against others. QuErE? 


Error to the Circuit Court of Dallas. Tried before the 
Hon. Geo. Goldthwaite. 


G..W. Gay te, for plaintiffin error: 

1. When joint trespassers are sued jointly and plead separ- 
ately, or are sued separately, plaintiff may. recover against botb,- 
but can have but one satisfaction.—Knickerbocker v. Colver,-8 
Cow. 111; Livingston v. Bishop, 1 J. R. 290; Lansing v.- 
Montgomery, 2 ib. 382 ;: Layman et als.. v. Hendrick, 1 Ala.. 
212. 


CAMPBELL, contra. 


DARGAN, C. J.—This was an action of trespass against 
the defendant, for causing an attachment to be levied on one hun- 
dred bushels of corn belonging to the plaintiff, which was exempt 
hy law fromlevy and sale. The defendant pleaded the recovery 
of a judgment against the constable for levying the attachment, 
but did not aver in his plea that the judgment had been satisfied. 
The plaintiff demurred to the plea, but his demurrer was over- 
ruled. The plaintiff then replied that the judgment against the 
constable had not been satisfied. To this replication there was 
« demurrer, which was sustained, and judgment was rendered foi 
the defendant. ‘The English authorities,.it is true, seem to hold 
that a recovery against one joint trespasser is a bar as to the 
others, although there be no satisfaction of the judgment recov- 
ered.—See 1 Chitty’s P].-88,.and cases cited in note. But all 
the authorities agree in this, that the plaintiff is not compelled to: 
sue all jointly ; he may do so if he chooses, and if he does, he is 
entitled to a joint judgment against all.—Layman et al. v. Hen 
drick, 1 Ala. 212. But he may sue any one separately without 
joining the others, and this to my mind is conclusive to show 
that their liability is joint and several, for all or any one may be 
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sued at the election of the plaintiff. If their liability is joint and 
several, the liability of all must continue until there has been a 
satisfaction, and judgment without payment cannot be a satisfac- 
tion. 

In the case of Livingston v. Bishop, (1 Johns. R. 290,) it was 
held that separate actions might be brought against several joint 
trespassers, in each of which the plaintiff might proceed to judg- 
ment, and then elect de melioribus damnis, and issue his execu - 
tion against one, which is a determination of his right to elect, 
and precludes him from proceeding against the others, except for 
his costs. The principle decided in this case was again recog- 
nized in the case of Osterhout v. Roberts, (8 Cow. 43,) and the 
Supreme Court of Massachusetts admitted the same rule in the 
case of Campbell v. Phelps, (1 Pick. 62.) So it was said by 
this court, in the case of Layman v. Hendrick, supra, that the 
injured party may proceed against the trespassers jointly as well 
as severally, but he cannet have several satisfactions for the 
same trespass. This I take to be the correct rule, for the tres- 
passers being severally as well as jointly liable, they cannot be 
discharged from their liability until there is a satisfaction of it, 
and the mere rendition of judgment, without more, against one 
joint trespasser, will not preclude the plaintiff from proceeding to 
judgment against the others. Whether his suing out an execu- 
tion against the one against whom the recovery was had, will be 
considered as determining his election, and bar a subsequent, or 
another suit against the other joint trespassers, it is not necessary 
to decide, for there was no execution in this case; but it would 
seem from principle, that nothing but satisfaction could be relied 
am by one who is jointly and severally liable. 

Let the judgment be reversed and the cause remanded. 
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CHAUDRON vt. FITZPATRICK, Gov’r, &c: 


“1, Ademurrer toa plea opens the previous pleadings and reaches back 
to the declaration. 
2. A bond taken by the justice of the peace fromm 9 party charged with 
the paternity of a bastard, conditioned for his appearance at court 
&c., as’ required by the statute, (Clay’s Dig. 134, 3 2,) is properly 
made payable to the Governor of the State for the time being and his 
successors in office. 

. An action of debt on a bond ‘payable to the Governor for the time 
being and his successors in office cannot be maintained in the name 
of the obligee, as Governor, after he has gone out of office, unless 
the suit is brought for the use of a third person who may be respon- 
sible fur the costs and entitled to the recovery. 


— 


‘Error to the County ‘Coutt of Mobile. 


Percy Waker and Campst11, for plaintiff in error: 

The declaration is bad—I1st. Because it should have been in 
‘the name of the successor of Fitzpatrick:i—4 Wend. 406. 

2. Because there is no averment that the defendant, Hoskins, 
was called to appear according to the tenor of the bond.—4 N. 
Hamp. 366. 

The ruling of the court below on the second plea was errone- 
“ous, as the judgment thereon was not rendered upon a default of 
the defendant, Hoskins, to appear, but upon his not abiding the 
order of the court. ‘The replication to that plea is the only part 
of the record averring @ny breach. 

The judgment below is erroneous. There should have been « 
jury, or a suggestion on'the roll of breaches, &e.—Clay’s Dig. 
230; 1 Saund. Pl. & Ev. 319-20. 

‘The judgment is improperly entered, in being rendered to the 
use of Mary Shea, the mother of the bastard.—Trawick v. Da- 
‘vis, 4 Ala. 833. 

The bond is larger than the statute and requires duties not 
‘én joined by it, and is therefore void.—Clay’s D. 134; 2 Mar. 63. 

The statute simply requires the reputed father to appear in 
‘court, and if he does so; his securities are discharged. 

The bill of exceptions in the original cause against the puta- 
‘tive father, and which forms a part of the record, shows that he 
‘did appear. That appearance absolved ‘his surety, and it was 

42 
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the duty of the County Court to require a new bond. The con- 
‘inuance of the cause at his instance may have kept the bond in 
force as to himself, but not as to the security. 


PHILLIPS, contra: 

The defendant was liable to an action on the bond, for failing 
to appear, though no conviction was had against him ; and it was 
competent to render the judgment for the statutory penalty, 
without the intervention of a jury,—Lake & Barron v. Govern- 
or, 2 Stew. 395; Trawick v. Davis, 4 Ala. 331; Jordan y. Love- 
joy, 20 Pick. 86. 

The bond required by the statute continues in force until the 
case is disposed of, or the sureties are discharged by an order for 
that purpose.—Trawick v. Davis, 4 Ala. 331; Taylor v. Hughes, 
% Green. 453; Blood v. Merrill, 17 Vera. 508. 

The plaintiff, who sues on a penal bond, may frame his decla 
zation on the penal part, without assigning breaches.—Herndor 
vy. Forney, 4 Ala. 243. _ 

The continuance was within the diseretion of the court, and 
could be set aside by order for that’ purpose.—Innerarity y. 
#rowner, 2 Ala. 150. 

The conditions of the hond not_required by the statute, do net 
vitiate the bond.—Polk vy. Plummer, 2 Humph. 500; McCaraher 
y. Commonwealth, 5 Watts & S. 21; Ring v. Gibbs, 26 Wend 
502; Dixon y. United States, 1 Brock, 177-195; Sanders: y 
Rives, 8 Stew. 109; Whitted v. Governor, 6 Por. 335: :. 

A bond, though not taken in the manner prescribed: by th 

statute, may be good as a voluntary deed.—State v. MeAlpin, 
4 Tred. 140; Howard vy. Brown, 8 Shep. 385; Seawell v. Frank 
ling 2 Por. 493. 

A judgment in a bastardy proceeding will not besreversed be- 
cause the judgment entry omits to state in whose favor the judg- 
ment was rendered.—Yarborough v. Judge County Court, 15 
Ala. 556. 

There is no error in the judgment, which asserts, that it was 
tor the use of Mary Shea.—State v. Dorsey, 3 Gill & J. 74. 
And, again, there is no such error assigned 5 and is a matter of 
whieh defendant cannot complain. 

The bond is paya ble to the Governor of the State, and the 
name of Fitzpatrick might taal struck out.—Governor y. Allen & 

YeMurdie, 8 Humph, 18; 
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CHILTON, J.—This was an action of debt, upon-the pen- 
alty of a bond executed by the plaintiff in error as surety for 
one Henry Hoskins, payable to Benjamin Fitzpatrick, Governor 
of the State of Alabama, and his successors in office. The writ 
and declaration are in the name of Benjamin Fitzpatrick, de- 
seribing him as Governor of this State, whereas the suit was in- 
stituted on the 8th day of June, 1847, after Fitzpatrick had 
zone out of office. 

It appears by the condition of the bond, which is set out on 
oyér in the subsequent pleadings, that the principal obligor was 
brought before one Kemball, a justice of the peace, charged with 
beitig the father of a bastard child, born of orie Mary Shea, and 
said justice being of opinion that the’ offence should be farther 
inquired of} it was thereupori stipulated in the said condition, 
‘‘ that if the said Henry ‘Hoskins should make his personal ap- 
pearance at the next term of the County Court to be holden for 
Mobile county, on the 2d Monday in February, 1845, then 
and there to be dealt with as the law directs, and shall abide 
the order and judgment of said court and not depart without li- 
vense, and shall, in the mean time, keep the peace towards all 
persons, and especially towards Mary Shea, then the bond to be 
void,’’ &e. . 

The record shows a’demurrer to the declaration,’ but’it does 
not appear what disposition was made of it. It however ap- 
pears that the plaintiff below filed his demurrers to several pleas 
of the defendant, and according to the settled practice, this 
opéned the pleading, and the demurrer reaches back to the dee- 
laration. 

The view we take of this case renders it unnecessary that we 
should examine but the question, whether the action was properly 
brought in the name of Benjamin Fitzpatrick? The statute 
(Clay’s Dig. 134, § 2,) which requires the justice of the peace, 
if sufficient cause appears, upon a preliminary examination of 
the female, touching the paternity of the child born or to be born 
of her, to bind the supposed father in a bond with good security, 
to be and appear at the next County Court to be holden for the 
county, and in the meantime to keep the peace, &e., does not 
designate the person to whom the bond shall. be made payable, 
nor does it provide how it shall be proceeded upon in case of 
forfeiture. It was, however, decided at’an early day, that such 
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bond should be made payable to the Governor, (Lake v. The 
Governor, 2 Stew: 395,) and we are of the opinion that the de- 
cision in that case should be adhered to upon that point. But 
the question arises, how shall the parties be proceeded against 
upon the bond for a breach of its condition? 

It has been held, that official bonds payable to the Governor 
eo nomine, and his successors in office, are, in legal effect, obli- 
gations to the Governor as the chief executive officer of the State, 
and may be sued and declared on without noticing the obligee’s 
name; and that where a suit is brought in the obligee’s name, 
(describing him officially,) who was superseded in office before 
its commencement, it will be regarded as an action by the Gov- 
ernor, and the name of the individual will be regarded as sur- 
plusage.—Bagby, Governor, use &c. v. Chandler & Chandler, 
8 Ala. 230. Now we are not disposed to question the propriety 
of this decision, in holding that the name of the individual suing 
may be regarded as surplusage, in cases where the suit is brough 
for the use of a third party who has the right to put the bond in 
suit, to recover damages as a compensation for some official mal- 
versation, which has injuriously affected him ; but we do not feel 
authorized, upon established legal principle or precedent, to hold 
that when naone appears on the record as the beneficiary or 
usee, any one may put the bond in suit, describing himself as 
Governor, and recover, upon the ground that the Governor, and 
not the individual, is suing. Jn such cases as this, which are 
not brought for the use of any one, some one having by law au- 
thority to move in the matter of recovering upon the bend, must 
appear upon the record. We may concede that the suit may be 
brought, describing the plaintifi—‘‘ The Governor of the State 
of Alabama’’—or in the name of the individual who for the 
time being may fill the office, describing him as sueh Governor, 
and averring that he is the successor, &c. of the obligee, which 
would certainly be the more regular mode of conducting the ac- 
tion; but where one, who, at the time she suit was commenced 
was not Governor, sues for the use of no one, how can we judj- 
cially know that the suit is not in the individual right of the party 
who describes himself as Governor. Ordinarily, the additien of 
“' Governor, &c,,”” would be regarded as descriptive of the per- 
son, and the description, instead of the name of the person, might 
be rejected as surplusage. 
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We are willing to adhere to the former decisions, to the ex- 
tent to whivh they have gone, but are unwilling to extend them 
to cases where it does not appear that the person suing as Gov- 
ernor is a mere nominal party, suing for the use of some one 
named upon the record. Where a named individual is a party, 
describing himself by a wrong designation, as Governor, without 
suing for the use of some one else, the result must be to have no 
one responsible for the cost. Jt is not a suit by the State, nor 
yet, if the construction contended for be the correct one, is it 
suit by an individual, but a nondescript, for which neither the 
statute nor the common law makes provision. 

We conclude, therefore, that it is not competent for one to sue 
-apon such bonds, describing himself as Governor, when in fact 
he was not, at the time the suit was instituted, the Governor of 
the State, unless the suit is brought for the use of some one, 
who under the statute would be responsible for the cost and en- 
titled to the recovery. The declaration being defective, the de- 
murrer should have been visited upon it. 

Let the judgment be reversed and the cause remanded. 


YARBROUGH vs. HUDSON. 


¥. A recital in the bill of exceptions that the defendant offered evidence 
to which “the plaintiff objected, but his objection was overruled and 
plaintiff excepted,” sufficiently shows that the evidence was actually 
given to the jury. 

2. In an action for maliciously suing out an attachment, evidence that 
another attachment against the plaintiff was inthe hands-of the sher- 
iff aud was levied on the same property at the same time that the de- 
fendant’s was levied, is inadmissible for the defendant. 

. But the defendant may prove the issuance of another attachment 
and notice thereof to himself previous to the issuance of his own at- 
tachment, as tending to rebut the presumption of malice. 

4. A deed of trust executed by the plaintiff priorto the issuance of the 

attachment is admissible evidence for the defendant in such an ac- 
tion; and also any proof tending to show that it was fraudulent ; or 


we 
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that it was. part of a plan to enable the plaintiff to dispose of his-pro- 
perty frandulently ; or that he was in embarrassed circumstances at 
the time of its execution; or that the property conveyed by it was 
subsequently run off by the beneficiary to another State. 
5. The contents of a bill of sale cannot be proved by parol until the 
_ instrnment itself is produced or its absence accounted for. 
6. Previous to the Act of 1850, (Pamphlet Acts, 45) an attachment 
could not be sued out on account of a fraudulent disposition of his 
, property by the.defeudant, consummated prior to the issuance of the 
- attachment. 


Error to the Circuit. Court of Talladega. Tried.before the 
Hon: E. Pickens. ft 


1 Tus was an action to recover damages for the. wrongfal and 
vexatious suing out.of an attachment by. Hudson against Yar- 
brough. ‘I'he attachment was issued on 2d February, 1848. 
At the trial the defendant offered in evidence, after proving its 
execution, a deed of trust executed by plaintiff, dated January 
18, 1848, to secure a debt due to his brother,_L. Yarbrough. 
The plaintiff objected to its introduction, but the court admitted 
it. ‘The defendant offered to prove by one Wilson, that L. 
Yarbrough, the beneficiary in the deed, in November, after it« 


_ execution, went to the hcuse of witness and wanted witness to 


give up to him some of the negroes which had been conveyed in 


. the deed of trust and which witness had in his possession, and 


said he had a bill of sale for them from the plaintiff.” The 
plaintiff objected to this evidence, but the court admitted it. 
The other evidence in the case may be gathered from the opinion 
of the court. 


- Woopwarp, for plaintiff in error. 


“Rice & Moreay, contra. 


COLEMAN, J.—The suit was brought in this case to recover. 


damages for the alleged wrongful and malicious suing out of an 
attachment. j 

The bill of exceptions contains this statement: ‘* The defen- 
dant. offered to prove by the sheriff that another attachment 
against the plaintiff was in his hands at the same time that he 
levied Hudson’s, (the defendant,) in favor of Hardie & Co., 
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which was also levied on the same property. Plaintiff objected. 
but his objection was overruled and plaintiff excepted.”’ © The 
defendant insists that we should not notice this exception, be- 
cause it does not appear that the evidence objected to was aciu- 
ally given to the jury. We think thatareasonable construction 
of the bill of exceptions authorizes the conclusion that the testi- 
mony was given tothe jury. If the defendant did not introduce 
the evidence after the court permitted it, we see no possible rea- 
son for the plaintiff’s tendering or the court’s signing the bill of 
exceptions. We think the court erréd in permitting proof of the 
levy of the other attachment on the same’ property; we cannot 
perceive how it was pertinent proof under the issue. To show thai 
others were liable as well as the defendant, would not lessen the 
damages for which he might be liable. We think it was compe- 
tent for the defendant to show the issuance of Hardie & Co.'s 
attachment and notice thereof to him, previous to the issuance of 
his own, as tending to rebut the presttmption of malice. If it 
appeared that the defendant acted on the information of others. 
such as the affidavit in Hardie & Co.’s case might afford, it was 
% circumstance going to show that he acted without malice.—- 
Chandler v. McPherson, 11 Ala. 916. 

We think it was clearly proper to introduce the deed in evi- 
dence and also any proof going to show that it was fraudulent. 
such as the evidence that it contained all plaintiff’s property. 
The several judgments mentioned in the bill of exceptions wer: 
wlso competent evidence, as going to show the embarrassed cou- 
dition of the plaintiff, and a motive for fraudulently disposing of 
his property. Although the deed was made some time previous 
to the issuance of the attachment, it authorizes conditionally « 
further sale of the property which had been left in the posses- 
sion of the plaintiff. ‘The deed may have been part only of « 
vlan to enable the plaintiff thereafter to dispose of his property 

Ficaudutently, &c. It was competent to show the subsequent 
running off of the property to Georgia, and that it was in the 
possession of Littleton Yarbrough, the beneficiary in the deed. 
as circumstantial evidence going to show that the execution \«/ 
he deed was not intended as the only act to be done towards thu: 
fraudulent disposition of the property. 

The declaration of Littleton Yarbrough as to the bill of sale. 
{as proven by the witness Wilson,) was inadmissible. “Yavr- 











058 ALABAMA. 





Watts v. Steele, trustee. 








brough was a competent witness, and the bill of sale ought to 
have been prodyced or its absence accounted for before evidence 
of its contents could be given, 

The plaintiff asked the judge to charge, “‘ that if the deed in 
trust had been executed previpus to the issuance of the attach- 
ment, and no other act intended to be done by the plaintiff in 
purpose of fraud, then as the act had been consummated, the 
after sping out of the attachment would be wrongful.”? The 
judge declined so to charge, but charged “that if the deed had 
been recently executed, and only heard of by the defendant 
shortly before the attachment, the fact that it may have been 
consummated and nothing more intended, would not make the is- 
suance of the attachment wrongful.” 

At the date of this attachment the statute authorized the is- 
suance thereof, when affidavit should be made “that the party 
is about to dispose of his property fraudulently, with the intent 
to evade the payment of the debt-suedfor.”? It is obvious, there- 
fore, that a fraudulent disposition of the party’s property, con- 
summated previous to the issuance of the attachment, did not. 
justify the suing out of the same, and that the court erred in ru 
ling to the contrary. 

Let the judgment be reversed and the cause remanded. 


WATTS vs. STEELE, Trvustec. 


1. A father, who by reason of his poverty and bodily infirmity has be- 
come unable to support his infant danghter, has a right to resort to 
the court of equity which has appointed a trustee of her estate, to 
have an allowauce for her support-and education decreed tu be paid 
by such trustee ont of the annual income of_her estate. 

3. The infant is not an, indispensable party to a bill filed by, her father 
against the trustee of her estate, to have an allowance for her support 
and education decreed to be paid by the trustee out of her annual 
meome. . 
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Error to the Chancery Qourt of the Second. District, holden 
at Monroeville... Tried befoye the Hon. J.1W. Lésesne. . 


Warts, .Joupee & Jackson, for plaintiff in error : 

1. Where a father has not the means or ability to maintain 
and educate his child, and when such child.has a large separate 
estate, yielding a handsome income, a portion of that income 
should be allowed to the father to pay the expenses of educating 
the child.—2 Story’s Eq. Juris. § 1354, 1354 (a); 3 Dan. Ch. 
Pr. 2088-9-90 and note 8; McPherson on Infants, Law Lib. . 
vol. 16, p. 146-50 ; Wilkes & Wife v. Rogers et al., 6 John. - 
566; 5 Vesey, jr-, 194; Stewart, guardian, v. Lewis, 16 Ala. 
734. 

2. The infant need not necessarily be made a party in this 
proceeding for an allowance, the father having the custody of 
the person of the child, was the proper party to file the bill._— 
6 Paige Ch. R. 136; McPherson on Infants, (16 Law Library) - 
marg. p. 218, 


No counsel for defendant. 


CHILTON, J.—The question in this case is, whether a fa- 
ther who by reason of his poverty and bodily infirmity has be- 
come unable to support his infant daughter, has a right to:resort 
to the court of equity which has appointed a trustee for the es- 
tate of the daughter, to have an allowance for her support and 
education decreed to be paid by such trustee out of the yearly 
income of her estate. ‘—he billis filed by the father, with whom 
the daughter lives, (the mother being dead,) against the trustee. . 
The chancellor dismissed the bill. 

We are unable to see any reason why the court should repudi- 
ate this jurisdiction over the infant and her estate. There is 
nothing in the nature of the settlement by which the property 
was. secured to the mother of the daughter, forbidding an allow- 
ance for maintenance. The ward has an absolute interest, and 
the rule is, that where funds are thus situated, the court will al- 
low maintenance in the absence of any direction to that effect, 
and even in disregard of a direction for accumulation; and if an 
insufficient sum js given for maintenance, the court will increase 
it.—McPher. on Inf. 241. 

As it is the daty of the father toa maintain his child when hé,. 
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gan do so, he is ‘held liable to account as guardian for the profits 
of the child’s estate which eome to his possession during the child’s 
minority. Such being his duty, the courts of chancery originally 
refused to allow ary re-imbursement to the father for past main. 
tenance.—Hughes ¥. Hughes; t Bro. C. C. 887; 2 iv. 281; 3 
ib. 60; Reeves v. l'rymer, 6 Ves. 424; McP. on Inf. 247, where 
the cases are collated. But-itis said that in special cases, the 
gourt may direct an inquiry in favor of thefather for past main- 
tenance. He cannot insist-on it as a matter of course.—Ex 
parte Bond, 2 M. & K. 439. 

' The case before us is for future maintenance and education of 
the daughter. There can be no question as to the jurisdiction of 
the chancellor in setting apart a fund for this purpose out of the 
meome of the daughter’s estate, if the:father be unable to pro- 
vide for her. When the father%s:utterly unable to support his 
children, the law weuld be inhuman in the: extreme to cast therm 
‘spon the charity of strangers for support, while their own prop- 
erty is adequate for their maintenance. But such provision does 
not depend upon the father’s insolvency only, but is made when- 
ever he is unable to give the child aia education suited to the for- 
tune which she enjoys or expects.—Buckworth vy. Buckworth, 1 
- Cox 80, cited in McPh. on Inf. 220. It is said the father’s 

ability is to be estimated comparatively. ‘The amount of his in- 
come, the size of the family dependent on him for support, and 
-we might add, his physical inability from disease, &c., to exert 
himself in providing for them, should be taken into the estimate; 
‘and if, in view of the circumstances, it should appear to be rea- 
sonable to make an allowance, and for the benefit of the infant, 
the court should order it. And to this end, it is proper that the 
question of the ability of the father, the amount of the ward’s 
come, and the sum required for her support and education, 
should be referred to the master, if the chancellor is in doubt upon 
these questions, so that the proper allowance can be made. 

« We do not think there is any valid objection on the score of 

parties. The father is a party interested in being provided as 

tae guardian by nature and nurture, with the means of support- 
ing and educating. his child, and is certainly the proper person 
to superintend her education, unless there be objections to him, 
and none are pretended to exist in the present case. The  trus- 
- ee who holds the property represents the ward im respect to 
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that.- It is not indispensable-that the child should be made a 
party. The court will see to. it that her interest is not preju- 
diced. We find a similar application was heard:at the suit of the 
mother, and a liberal allowance made, in South Carolina, (Mrs. 
Heyward v. Cuthbert, Ex’r. of Heyward, 4 Des. Eq. R. 446,)} 
and the principle seems to be sanctioned by several authorities 
in the brief of counsel. 
Let the decree be reversed and the cause remanded. 


DCUGLASS & EASTON vs. .THE. BRANCH BANK 
AT MOBILE. 


1. In an action on a lease for years to recover the.rent thereby reserved, 
it is not necessary to aver in the declaration that the defendant en- 
tered upon or took possession of the premises. 

2. A strauger cannotsue upon a deed-which only contains covenants 
between the parties, although it may contain an express coveuat 
for his benefit 

3. When a corporation is a party to.a deed, a mistake in setting out its 

name will not vitiate the deed, if it.is appareut from the face of it 

that the corporation was intended thereby. ‘ 

. The courts in this State are bound to take judicial notice that the as- 

sets of the State Bank and Branches are placed in the hands of com- 

missioners who are authorized to sell or lease its real estate, and 
to appoint assistant commissioners to aid in the adjustment and set- 
ulement of its affairs. 

5. Wihrersa lease of real estate belonging to the Bank is executed in the 
name of the assistant commissioner, and the rent due thereby is ta 


be paid to the Bank, equity will decree a reformation of the contract 


> 


and a specific performance against the Bauk. 

The Bank may sue in its own name on a lease of its real estate. 
when by the terms of the lease the rent is reserved to it, although 
the demise is in the name of the assistant commissioner. 


4. 


> 


Error to the Cireuit Court of Mobile. ‘Tried before the 
Hon. John Bragg. 
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Tuis-was an action of covenant on a lease of real estate be- 
ng to the Bank, to recover the rent thereby reserved. Judg-. 
ment by default was taken against the defendants. 


Stewart, for plaintiffs in error : 

The appellants contend—1.:That the declaration is insuffi- 
cient to swpport the judgment. It contains no averment of per- 
formance by the plaintiff; noaverment of the delivery of posses- 
sion of the demised premises to defendants, nor of their entry, - 
nor enjoyment of the use ofthe property. The lease was pros- 
pective, and was to commence after the date of the indenture. 
The obligation to pay rent depends on the use and enjoyment.— 
See the forms of declarationson covenant for rent, or debt. This 
averment is always made.—See Arch. on Land. & Tenant, 146; 
53 Law’ Lib. 148-141. 

2. The declaration sets forth a lease made by the defendant, in 
which the plaintiff contracts by the name and description of 
Henry B. Holcombe, assistant comm’r of the Branch Bank of 
the State of Alabama at Mobile.- ‘This shows a lease made by 
Holcombe, and would support an action by Holcombe, but not 
by the Bank. The Bank has no authority by law to use any 
other name than its corporate one to make contracts. 

An obligation to a: corporation, -in which the corporation is 
misdescribed, may be:helped by averment, but only where the 
misdescription is such that the corporation can:still be recognized 
and distinguished from all others; but not where a covenant is 

‘to another party or person.. The deed cannot be contradicted. - 

The legal effect of this lease is. to create a right and obliga- 
tion in Henry B.:Holcombe and his executors, &c., individually;, 
the addition to his name is mere description of person, &¢.— 
Culpepper Society v. Digges, 6 Rand. 165; Mayor & Burgesses 
Lynne, 10 Coke’s.R. vol. 5, 122-25; Ang. on:Corp. 170-1; Tiles- 
ton v. Newell, 13 Mass. 406; ‘Taft.v: Brewster.et al. 9 Johns. 334.. 


No counsel for: defendant. . 


DARGAN, C.’.J.—The first‘objection to the declaration is, 
that it does not aver that the defendants entered upon or: took 
possession of the land. The precedents, it is true, all contain 
thid averment; but I have found no case that holds such an aver- 
went indispensably necessary,,except in the case of a tenancy at 
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will, ‘In actions on leases for years, the declaration is good 
without the averment that the defendant entered upon or took 
possession of the land. The reason-of this distinction is, that in 
the latter case, the rent is due by the contract, but in the for- 
mer it is due by the occupation. In cases of leases for years, 
the tenant has the right to enter by:virtue of his contract, and 
the law will presume that he exercised that right,.or could have 
done so at his pleastre. He must therefore pay ‘rent, unless he 
can show that he was prevented from:taking possession by some 

-act or fault of the lessor.—1 Saun. 208, Note 1; Bellasis v. Bur- 
brick, 1 Salk. 208 ; 2 Chitty, 551, ‘Note. 

The next objection is, that the declaration shows a lease from 
Henry B. Holcombe to the defendants, and a covenant on their 
part to pay rent to.the plaintiff; consequently that the suit 
should have been in the name of Holcombe, and not in the name 
of the Bank. The substance of the allegation is, that the defend- 
ants.covenanted with the plaintiff in the name and by the de- 
scription of Henry B. Holcombe, assistant commissioner of the 
Branch of the Bank of:the State of Alabama at Mobile, whereby 
the said plaintiff demised, &c., the defendants agreeing to 
pay therefor .to the plaintiff the sum of;four hundred dollars, &c. 
The judgment was by default, and the question is whether ac- 
cording to this averment the plaintiffs have the legal right to sue 
for the rent. ‘I admit the rule to be, that when a deed is inter 
partes, a stranger to the deed cannot sue upon it, although it 
contain an express covenant for his benefit. Thus, if A. of the 
‘one part and B. of the other, enter into a covenant, and B. binds 
himself to do something for C.’s benefit; C., not being a party 
to the instrument, cannot sue in his own name on this covenant, 
although he is to be exclusively benefitted by its performance. 
Chitty’s Pl. 2-3, and cases there cited; 3 Bos. & Pull. 149, 
Note A. But I cannot believe that we should, according to this 
declaration, construe the covenant to be between Holcombe and 
the defendants, with an undertaking on their part to pay rent to 
the plaintiff; on the contrary, the covenant is alleged to be the 
act of the plaintiff, in the name of Henry B: Holcombe, assist- 
ant.commissioner of the Bank, and the rent is to be paid to the 
plaintiff. This, at the most, can be said to be only a misnomer 
of the corporation in the contract of lease. Can the defendants 
*vail themselves of it to avoid their contract? The authorities 
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allagree in this, that slight mistakes in the name of corpora- 
tions’ will not avoid their deeds or grants.—See the cases of The 
Mayor & Burgesses of Lynne, 10 Coke, vol. 5, 122-25; Angell 
on Corp. 170-71, and cases there cited. And in the case of 
The Culpepper Society v. Digges, 6 Rand. 165, it was said, that 
mistakes in the letters or syllables of the name of the corpora- 
tion shall not vitiate the deed. «I am not able to extract any 
other principle from these cases than this, if it be apparent up- 
on the face of the deed that the corporation was intended there- 
by, either to take or to grant, a*mistake in the true name will 
not vitiate the instrument. Thus, in the case of The President, 
Managers & Company of the Berks & Dauphin ‘Turn. Road v. 
Myers, 6S. & R. 12, the instrumerit produced on trial con- 
tained a‘covenant with the Berks & Dauphin 'Furn. Company. 
C. J. Gibson said, “‘I take the law of the present day to be, 
that a departure from the strict style of the corporation will not 
avoid its contracts, if it substantially appear*that the particule: 
corporation was intended; and a latent ambiguity may, under 
proper averments, be explained by parol evidence in this, as in 
other cases, to show the intention.’?. Again, in the case of The 
New York African Society for Mutual Relief v. Varick, 1% 
Johus. 38, the count stated, that the defendants by their certain 
writing obligatory acknowledged ‘themselves held and firmly 
bound unto the’ plaintiffs, by the description of The Standing 
Committee of the New York African Society for Mutual Relied. 
To this declaration there was a demurrer, which was overruled, 
on the ground that the obligation was to the corporation, though 
by an improper names ‘These authorities, I think, establish the 
principle I have stated, that if it appear from the deed itself that 
the corporation was’ intended, then its ‘misdescription will not 
avoid it. ‘According to this declaration, the lease‘is under the 
corporate sealof the Bank, and the mojfey is to $e paid to the 
Bank; but the demise is in the name of Ifenry B.'Holcombe, as- 
sistant commissioner.» We are bound to Know, that by law the as- 
séts of this Bank are placed in the hands of commissioners who arc 
“authorized to sell or lease its real estate, and who have authority 
"to appoint an assistant commissioncr to aid in the settlement and 
adjustment of its affairs; snd taking into consideration these 
facts, which we must know as matter of law, I think it sufficiently 
appears thatthe Bank wag intended te be bound by the lease: /, 
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however, will tiot rest my+judgment solely on that ground, for 
there is another which is more satisfactory. ‘The demise is al- 
leged to have made been by the plaintiff, in thé name of Holcombe, 
assistant commissioner of the Bank ; the solvendum is alleged to 
he to the plaintiff, that is, to the Branch of the Bank of the State 
of Alabama at Mobile. Now, if it were admitted that the lease 
could not bind the plaintiff at law, yet I entertain .no doubt but 
it could be reformed in equity and the plaintiff decreed specifically 
to perform the contract. Tlien the rent being reserved to the 
plaintiff by its proper name, there can be no reasom why the suit 
stiould not be sustained in the name of the Bank, for its recovery. 

We have looked into the supposed irregularity in the rendi- 
tion of the judgment, but we discover none that can avail the 
plaintiffs in error, 

Let the judgment be affirmed. 


GILLIS, usr,-&c. vs. HOLLY. 


i. Fhe attoruey of the successful party is entitled to the tax fee ina 
suit, and mot-the party himself. 


Error to the Circuit Court of Covington. ‘Tried before the 
Hon. E, Pickens. 


Tis was an action of assumpsit by the plaintiff in. error 
against the defendant, to recover on the common counts, for ser- 
vices rendered as an attorney and counsclloratlaw. The plain 
tifi’s witnesses testified that his services were worth one hundred 
dollars, exclusive of the tax fees, which amounted to one hun- 
dred and thirty-five, and which the plaintiff had received. The 
court charged the jury, that the tax fee allowed in a suit does 
not belong to the attorney in the case, but tothe successful par- 
ty, aad that the attorney has noright to reccive it and appropri- 
ate it to his own use without the consent of his client. ‘The 


r oa . ? Sacihdade_ alae aaa st ae oy 
plaintiff excepted to this charge, and now ecsignsit as error. ~ 
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Warts, Jupcr & Jackson, for plaintiff in error. 
Henry, contra. 


COLEMAN, J.—The question raised for our decision in this 

- ease is, who is entitled to the fee, usually called the tax fee, col- 

lected of the unsuccessful party on the final decision of a cause 
in @ court of record. 

The-act of 1812 declares, “that the clerks, sheriffs and other 
officers and persons hereinafter named, shall be entitled to de- 
mand. and receive for the services hereinafter mentioned, the fees 
thereto respectively annexed,”’ &c., anid in the same act coun- 
sellors and attorneys at l@w are allowed the fees therein named 
for prosecuting or defending suits. 

By the act of 1815, it is declared ““that the party prevailing 
in any suit, which may be brought in‘any of the courts of this 
State, shall be considered as entitled to the tax fee allowed the 
attorney, and recover the same against the party cast in the 
suit.” 

There was no provision in the first att, saying from whom and 
in whose name the attorney’s fees should be collected, and we 
think the last act was intended to remedy this defect and not re- 
peal the first act. If there was any doubt about this construc- 
‘tion of the acts, we ought, certainly, to consider it as fully set- 
‘tled by the continued practice of the courts of this State for the 
last thirty years, to give the tax fees to the attorney, and not to 
‘the client. 

The court: below erred in ruling to the contrary, and the judg- 
“ment must be.reversed and the cause remanded. 
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SALTMARSH vs. BIRD, Apm’r. 


1. When a claim against an insolvent estate has been rejected by the 
Judge of the Orphans’ Court, the claim cannot be re-investigated by 
the succeeding Judge of Probate, if any of the creditors object. 

2. A judgment cannot be amended aune pro tunc, at a subsequent term, 
unless there is some matter of record to amend by. 

-3. The refusal of a Judge of Probate to admit a person elaiming to be 
a creditor of an insolvent estate, to renew the litigation after a final 
judgmeut rejecting his claim, is not such a judgment as will author: 
ize a writ of error. 


Error io the Court of Probate of Mobile County. 


Tue plaintiff in error filed in the Orphans’ Court a claim 
against the estate of Thomas Casey, deceased, which had been 
declared insolvent, but the claim on final hearing was _ rejected 
by the court. Ata subsequent term of the Court of Probate, 
the plaintiff moved the court for an allowance of his claim and 
his distributive share of the estate, but on the objection of some 
of the ercditors, the claim wasagain rejected. It appears from 
the bill ci exceptions that this motion was predicated on a mem- 
orandum on the back of the claim in the handwriting of the Judge . 
of the Orphans’ Court, showing that it had been rejected be- 
cause the affidavit of the claimant was zade before a justice of 
the peace, and the plaintiff moved to amend the former judg- 
ment nunc pro func from this memorandum, so as to make the 
record show the reason of the rejection of his claim, which mo- 
tion the court refused and the plaintiff excepted. 


Hamriton, for plaintiff in error. 
JoNnEs, contra. 


CHILTON, J.—A final judgment rejecting the claim of the © 
plaintiff in error having been rendered by the Orphans’ Court, 
it was not competent for the Probate Judge who succeeded to the 
powers of the Orphans’ Court Judge, to treat the decree of his 
predecessor as 2 nnllity, and re-investigate the claim, if any of 
the creditors objected; for they, and not the administrator, were 
the persons whose interest was to be affected by its allowance, 


we 
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the estate being insolvent. We must presume the record of the 
former judgment correctly sets forth what was considered and 
decided by the eourt. This rejects the claim in imine, and it 
was not competent for the judge at a subsequent term, from the 
memoranda in the handwriting of Judge Cuthbert, endorsed 
on the back of the note, to interpolate by amendment nunc pro: 
tune the reason for the former judgment, soas to destroy its ef- 
fect asa bar. If such amendment were allowable in any case, 
it is well settled there must be some matter of record to amend 
by, and here none exists. ‘The plaintiff in error had no stand- 
ing in the court below, and the refusal of the court to admit him 
to renew the litigation after a final judgment rejecting his claim,. 
is not such a judgment as authorizes a writ of error. The writ 
must consequently be dismissed. 


GARDNER ez at. vs. GANTT er ar. 


i. The distributees or next of kin can maintain no suit either at law or’ 
in equity, for the mere purpose of distribution, until letters of admin- 
istration have been granted on the estate of the decedent. 

2. The statutes of this State have changed the common law with re - 
spect to the rights of executors, and an executor here is not entitled 
to exercise any power as such, until he has been duly qualified in 
the manner pointed out by the statutes. 

3. Hence, if an executor assents to a legacy before letters testamentary 
have issued to him, his assent will not pass the legal title, nor bind 
the estate which he represents. 


Error to the Chancery Court of Dallas. Tried before the 
Hon. W. W. Mason. 


Tue bill alleges that Robert Gantt, the father of eomplain- 
ants, duly executed his last will and testament, whieh, after his 
death, was admitted to probate in the proper county. By said 
will the testator bequeathed certain slaves to his wife during her 
life or widowhood, with remainder to complainants. ‘The widow 
sold, and otherwise disposed of, the slaves, and some of them 
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are alleged to be in the possession of Gardner, who is made a 
defendant. The bill also alleges the death of the widow, and 
that all the debts against the decedent were fully paid. ‘The 
chancellor sustained bill, and granted the relief prayed, and the 
defendants are now plaintiffs in error. 


Larstey & Honter, for plaintiffs in error: 

1. The legatees or distributees of Robert Gantt cannot main- 
tain this suit. His administrator is the only proper party com- 
plainant.—Farley v. Farley, 1 McCord’s Ch. R. 506; Hall vy. 
Andrews, 17 Ala. 40; Kelly v. Kelly, 9 ib. 908; Upchurch v. 
Nosworthy, 12 ib. 532; Cleveland v. Chandler, 3 Stew. 489; 
2 Williams on Executors, 843. 

2. A decree in this case would be no protection to the defen- 
dants against another suit by the administrator, in whom the le- 
gal title is vested. The averment that there are no outstanding 
debts cannot cure the defect, for the defendants here are not the 
proper parties to contest that. 


Wixurams & CampBELL, contra: 

1. Therule that an executor must assent to a legacy is inten- 
ded for the protection of the executor himself and the creditors 
of theestate. But in this case the debts are shown to be paid, 
and there is no use for an administration, unless for the purpose 
of making distribution; and that is also unnecessary, because 
distribution is made by the will itself. In Andrews v. Hunne- 
man, (6 Pick. R. 126,) it is laid down that a legatee cannot main- 
tain an action for a legacy, until it appears that there are assets 
sufficient to pay the debts, unless the executor assents to the 
legacy. The plain inference from this is, that when it is affirm- 
atively shown that the assets are sufficient to pay the debts, an 
action may be maintained, although the executor does not assent 
to the legacy. Evenif it were true that anexecutor can main- 
tain trespass or trover against a legatee, who takes or retains 
property specially bequeathed to him, without the executor’s as- 
sent, it does not follow that any one else can make the same ob- 
jection. ‘The cases of Upchurch v. Norsworthy, 12 Ala. 582, 
and Farley v. Farley, 1 McCord’s Ch. R. 506, were contests be- 
tween the legatee and the personal representative. 

2. The assent of the executor will be presumed from circum- 
stances, because the law will presume that he has done his duty ; 
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as when an executor dies after the debts are paid, but before the 
legacies are satisfied ; or when a legatee possesses himself of the 
property, and retains it without complaint from the exeeutor.— 
2 Williams on Executors, 1180. A person who is appointeé 
executor may assent toa legacy before he proves the will.—1] 
ib. 240; 2ib. 1182. Even if he should afterwards die without 
proving the will, his assent willbe effeetual.—-1 ib. 241; 8 Sim. 
67. Assent will be presumed from long acquiescence, or from 
any other act in the course of administration from which it may 
be inferred.—2 Williams on Ex. 1183-4. In this case the ex- 
ecutrix took possession of the property, and enjoyed the life es- 
tate. Acquiescence by the executor in the possession of one 
who has a specific legacy at the testator’s death vests the lega- 
cy without a formal assent, if the assets are sufficient for the 
payment of the debts.—See 6 Pick. R. 126; 2 Hill’s (S. C.} 
R. 422; 1 Dev. & Bat. 72. In this case some of the legatees 
had possession before the death of the executrix, and this is suf- 
ficient evidence of assent. 

3. Was the widow in fact so far executrix as to enable her to 
give an assent that would be binding? She did not disclaim or 
renounce the trust, but simply failed to qualify. With respect 
to the acts which will be sufficient to compel the exceutor to 
take probate, the authorities lay down two gencral rules: 1. 
Whatever acts show an intention on his part to take upon him- 
self the executorship will amount to an administration. 2. 
Whatever acts will make a man executor de son tort, will also 
be deemed an election of the executorship.—1 Will. on Ex. 228. 
If the executrix acted in such a way that a court of chancery 
would compel her to execute the will, then will her assent be 
presumed for the protection of the legatees. 





DARGAN, C. J.—The distributees or next of kin ean main- 
tain no suit, either at law or in equity, for the mere purpose of 
distribution, until letters of administration have been duly gran- 
ted upon the estate of the deccased. ‘This principle is well set- 
tled by authority, but even without decided cases, no other rule 
could obtain, for the reason that the law casts the title to all the 
petsonal estate of the decedent upon his personal representative. 
It is true that he holds the title as trustee to pay the debts, in 
the first instance, and then to make distribution according to the 
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statute amongst those entitled. But until letters of administra- 
tion have been granted, the legal title cannot be brought before 
the court, and therefore it cannot be bound by a decree; nor can 
the court see that the trusts have been executed. For instance, 
if the next of kin should file their bill for distribution and a de- 
cree should be rendered, it could not bind the administrator. who 
might be afterwards appointed; nor would such a decree afford 
the slightest protection to those against whom it might be ren- 
dered, as against the claims of the administrator. In the case 
of Bradford v. Felder, (2 McCord’s Ch. R. 168,) the question 
was, whether the next of kin could file a bill in equity for the re- 
covery of property, no administration having been granted on 
the estate of the deceased. The Court of Appeals of South 
Carolina held that they could not. In the case of Taylor vy. 
Brooks (3 Dev. & Bat. 139,) the question was, whether the next 
of kin, before final distribution, could maintain detinue for a 
slave, the administrator having died before the full and com- 
plete administration of the estate. The Supreme Court of North 
Carolina held that they could not. In the case of Alexander vy. 
Stewart et al., (8 Gill & John. 226,) the question was, whether 
property remaining in specie, and which was left unadministered 
by the executor who had died, could be recovered by the distrib- 
utees by bill in equity, it appearing that there were no debts 
against the estate of the testator. The Court of Appeals of 
Maryland held that it could not. 

With these decisions Iam entirely satisfied ; for it is the ob- 
ject of all courts, especially courts of equity, to put an end to 
litigation, and to protect those who may be compelled to obey 
their decrees ; but if the legal title is not before the court, no de- 
cree can be rendered that will bind it, nor will the performance of 
tne decree by the defendant afford him any protection. Instead, 
therefore, of ending litigation and binding the rights of the par- 
ties, if courts of equity were to proceed at the suit of the dis- 
tributees, without having the title of the administrator before 
them, their judgments might become the sources of litigation 
and injustice. 

But itis argued that this rule will not apply to legatees, al- 
though no letters testamentary have been granted to the execu- 
tor, nor letters of administration with the will annexed to any 
other person, because the executor may assent to the legacy be- 
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fore the probate of the will or the grant of letters testamentary 
to him, and that this assent will give the legatee a perfect title to 
the legacy, and he may sue in respect to it, either at law or in 
equity, as the case may require. In England it is true that the 
executor derives his title and authority from the will, and there- 
fore if he assent to a legacy even before probate, and should die 
without taking out letters testamentary, nevertheless his assent 
shall stand firm, and the legatee’s title will be perfect.—1 Will. 
on Ex. 160. But in this State it has been long settled, that our 
statutes have changed the common law in this respect, and the 
executor here is not entitled to exercise any power as such, until 
he has been qualified to act in the mode pointed out by the stat- 
utes.—Cleavland v. Chandler, 3 Stew. 489. Hence it follows 
that until letters testamentary have issued to him, he can give no 
assent to a legacy that will pass the legal title, nor bind the es- 
tate which he represents ; for his authority is not with us, as in 
England, derived solely from the will, but from his letters testa - 
mentary. Applying these general rules to the bill and the proof, 
it is clear that the complainants, whatever may be their ultimate 
rights, cannot recover in this suit. 

The bill alleges the making of the will, and shows the charac- 
ter of the legacies. It also is averred that the will was admit- 
ted to probate, but the bill does not allege that letters testamen- 
tary were ever taken out by the executrix, or that letters of ad- 
ministration were ever granted to any one; nor, indeed, that the 
execntrix ever assented to thelegacy. ‘The proof too wholly fails 
to show that letters testamentary or of administration were ever 
granted upon the estate of the testator. Under such allega- 
tions and proof no relief can be had, for the legal title to the 
property is not before the court, and no binding decree can be 
rendered in reference to it. Nor is the view we have taken of 
this case inconsistent with the case of Vanderveer v. Alston et 
al. (16 Ala. 494.) In that case the legal title was before the 
court, and the decrce was binding on the administrator as well as 
the distributees. We are entirely satisfied, that according to 
the well settled principles of equity, no relief can be granted in 
this suit, neither according to the bill, nor the proof. 

The decree must therefore be reversed and the bill here dis- 
missed ; but it will be without prejudice to another suit properly 
brought. 
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‘McCLELLAN vs. ALLISON. 


1. When a judgment is rendered by a justice of the peace and the case 
is taken by certiorari to the Circuit Court, the certiorari should not be 
dismissed because the penalty of the bond is less than the amount 
prescribed by the order of the judge by whom the writ was granted 


Error to the Circuit Court of Talladega. Tried before the 
‘Hon. Nathan Cook. 


‘Woopwarp, for plaintiff in error. 
‘SHELLY, contra. 


COLEMAN, J.—Allison recovered a judgment against Mc- 
‘«Clellan, before a justice of the peace, and the latter carried the 
case by certiorari into the Circuit Court. The certiorari was 

dismissed by the court on the motion of Allison, by his counsel, 
as the judgment recites, “ for irregularities.” 

In Carter v. Pickard, 11 Ala. 673, it was decided that an ap- 
peal from a justice of the peace should not be quashed for a de- 
fect in-the bond, unless the appellant, upon being required by 
the court, fails or refuses to execute a perfect one. The only 
irregularity we have been enabled to detect in the case, is, that 

-the penalty: of the bond is for a less amount than was required 
-by the order of the judge granting the certiorari. It does not 
appear that McClellan failed or refused to give a perfect bond, 
and consequently the court erred in dismissing the case, and the 
_ judgment is reversed and the cause remanded. 
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JONES vs. DAWSON et ais. 


1. Expenses properly incurred by a trustee in the execution of his du- 
ties as suc’: are a charge or lien upou the trust estate, and the cestu’s 
que trust, or their assigns, caunot compel him to convey in equity 
until mis demands against the estate are satisfied. 

2. But persons who are employed by the trustee, in and about the bu- 
siness of the trust property, must look to him personally for payment 
and canuot proceed directly against the trust fund. 

(Daraay, C. J., disseuted from the second point of this case, and ad- 
hered to the decision in Coopwood etal. v. Wallace, 12 Ala. 790.) 
3. Cestuis que trust for life, who are in possession of the trust estate, are 
liable for all curreut expenses attending the enjoymeut of the pro- 
perty, and such expenses constitute no charge upon the corpus of 

the trust. 


Error to the Chancery Court of Dallas. Tried before the 
Hon. W. W. Mason. 


Tue bill alleges substantially, that Lawrence E. Dawson and 
Mary W. his wife, executed an ante-nuptial agreement in 1826, 
in the State of South Carolina where they then resided, by which 
the property of the wife was conveyed to trustees for the joint 
use and benefit of the husband and wife during their joint lives,. 
and then for the use and benefit of the survivor during his or 
her life, with remainder to the issue of the margriage. The 
property, however, was not to be subject to the husband’s debts, 
and if any of his creditors attempted to subject it to the satis- 
faction of their debts, his interest was to cease immediately. 
The bill further alleges that the control of the trustees was 
merely nominal, and they permitted Dawson to have the entire 
management of the whole trust property; that in 1842 Dawson 
and his wife removed to Alabama, and brought the whole pro- 
perty with them, which they invested in a plantation in Lowndes 
county, and negroes and other personal property ; that Dawson 
continued to exercise the entire control of the property, and 
made all contracts relating to its business ; that he employed the 
complainant as overseer of the plantation during the years 1845, 
1846 and 1847; that the trustees remained in South Carolina. 
and in 1847, on the application of Dawson and wife, Dawson 
and one Hamilton were appointed trustees in their stead by the 
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Circuit Court of Lowndes county. The death of Dawson and 
the insolvency of Hamilton are also averred. It is insisted 
in the bill, either that Dawson had such an interest in the trust 
property under the deed as authorized him to emp!oy persons to 
perform services necessary for the protection and interest of the 
estate, or that he was the agent of the trustees. Mrs. Dawson 
and her three children, the issue of the marriage, are made de- 
fendants, and the prayer of the bill is that the complainant’s 
demand for services rendered as overseer may be declared a 
charge on the trust estate, and the trust property condemned for 
the satisfaction thereof, and for this purpose that a portion of 
the property may either be sold, or placed in the hands of a re- 
eeiver and the rents and profits applied to its satisfaction. It is 
unnecessary to notice the answers or evidence, as the bill was 
dismissed for want of equity. 

The death of Mrs. Dawson does not anywhere appear in the 
record, but it was admitted by the counsel who argued the case 
in the appellate court that she died pendente lite. 


Lapstey & Hunter, for p‘aintiff in error: 

1. The liability of the trust property to these debts in equity 
must be determined by the laws of Alabama, there being no proof 
on that point as to the law of South Carolina.—Bender v. Rey- 
nolds, 12 Ala. 446; Inge v. Murphy, 10 ib. 885. 

2. Complainants have no remedy at law. Dawson, the hus- 
band, had no interest in the trust property subject to execution; 
besides, he was insolvent, without property, and so died. 

3. It is clear that there was no such contracting of these debts 
by thezhusband and father, (who was the sole agent,) upon his 
own exclusive credit, as would preclude recourse on the trust 
property.—-See 2 Smith’s Lead. Cases, 212, m.; Ib. 296, T, 
and Notes of Hare & Wall. to the last case; Raymond v. Crown 
& Eagle Mills, 2 Mete. 319; Upton v. Gray, 2 Greenl. R. 884; 
Thompson v. Davenport, 9 Barn. & Cress. 78; Coopwood v. 
Wallace, 12 Ala. 791; Cleveland v. Walker, 11 ib. 1058. 

4. Both on principle and authority, it is clear that the trust 
property is liable for these debts.—Clancy on Rights, &c., from 
p- 331 to 337; Bell on Hus. & Wife, 513 to 522; 2 Story’s Eq. 
Ju., from 1396 to 1492 ; Jaques v.. Methodist Church, 17 Johns. 
548; Dyett v. N. A. Coal Co., 20 Wend. 570; Davis y. May- 
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nard, 9 Mass. 242; Dunham v. Day, 15 Johns. 555; Story on 
Ag- 126, § 162, and Notes; Clark’s Ex’r v. Ramsoyk, 9 
Cranch, 153; Greening v. Sheffield, Minor R. 276; McEldery v. 
McKinzie, 2 Por. 33; Forest & Wife v. Robinson, 4 ib. 44; 
Sadler v. Houston, 4 ib. 204; Hoot v. Sorell, 11 Ala. 386; Coop- 
wood v. Wallace, 12 ib. 791; Cruchfield v. Haynes, 14 ib. 49; 
Montandin & Co. v. Deas, 14 ib. 33; Bradford v. Greenway, 17 
ib. 797; 2 Sup. U. S. Dig. 484, § 206; Bracken v. March, 4 
Miss. 74. 





GayLe & Evans, contra: 

1. The construction and interpretation of a contract, as weil 
as its validity, must be governed by the law of the place where 
it was made.—10 Ala. 885; 17 ib. 636. And the modification 
of the common law by the judicial decisions of a sister State 
may be proved by the reports of adjudicated cases, and by the 
testimony of men learned in her laws.—10 ib. 885. 

2. A married woman cannot charge her separate estate with 
the payment of debts, even if contracted for the use of herself 
and of her separate property, unless in the mode prescribed in 
the settlement.—7 Paige, 9; 2 Strob. Eq. 235; 3 Eq. (S.C.) R. 
455; 3 Richardson, 463; 17 Ala. 656; 12 ib. 798; 2 Story’s Ey. 
Ju., § 1401. The cases cited from the South Carolina Report: 
are proof of themselves ef the laws of that State. 

3. The wife’s separate estate generally is not liable for the 
expenses of herself and family. ‘The husband, if able, is boun! 
to support his family, and if debts are contracted by him for 
himself and family, and the credit given to him, neither the sep- 
arate estate of the wife, nor the remainder to the childrep, is lia- 
ble for such debts, even though the husband prove insolvent.— 
Hill’s Ch. R. 234. 

4. Persons who deal with a trustee must do so on his own in- 
dividual eredit, and not on the credit of the trust estate. They 
are the ercditors of the trustee, and not of the estate.—2 Hill’s 
Ch. R. 234. The equity of a creditor to render a trust estate 
liable for his debt is that he has advanced his money or given 
his credit to effect the objects of the trusts.—Ib. 

5. The terms of the deed vest the use in the husband during 
coverture.—Bender v. Reynolds, 12 Ala. 446; Ib. 42; Ib. 630. 

6. Each estate, or term in the property, must bear its own 
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charges.—1 Hill’s Ch. R. 232. Mrs. Dawson has died sinee 
the institution of this suit, and the property has passed under 
the deed to her children. 


CHILTON, J.—We may concede, for the purposes of this 
decision, that Col. Dawson was the agent of the trustees to take 
charge of this property, after. its removal to this State from 
South Carolina, and that. Mrs. Dawson had bound herself for 
the payment of the demand due to the plaintiff in error, as wages 
for overseeing the property for three years, under the contract 
of employment entered into between him and Dawson; and yet 
we are of opinion that under the circumstances of this case, ax 
presented by the record, tlie plaintiff in error is not entitled to 
the relief which he seeks. 

The bill prays that relief may be granted from the corpus of 
the trust; that the property be hired out, or enough of it soll 
to satisfy the plaintiff’s demand. Without stopping to inquire 
whether the services rendered by the plaintiff in error would, if 
rendered by the trustees themselves, have constituted a vali 
charge in their favor against the property, let us inquire, upon 
the hypothesis that it would, whether the employment by the 
trustees could confer upon the plaintiff a right to go into a court 
of equity for satisfaction out of the trust fund. ‘This is a highly 
important question, and although we do not conceive it one of 
any difficulty, we have, nevertheless, given it a very mature 
consideration, both as to the principle upon which it turns, anc 
the authorities in support of the view we have felt constraine«| 
to take of it. 

We may safely lay. it down as the general rule, that expenses 
properly incurred by a trustee in the execution of his office as 
such, are treated by the court as a charge or lien upon the es- 
tate, and the cestuis que trust, or their assigns, cannot compe! 
the trustee to convey in equity without a previous satisfaction of 
all the trustce’s just demands. Does this equitable right ex- 
tend to the agents of the trustecs? In the event of the deati: 
or insolvency of such trustee, can those employed by him go im- 
inediately upon the trust fund for payment ? 

In Worrall v. Harford, 8 Ves. 4, the question now under con- 
sideration appears for the first, and, so far as I have been ena- 
bled to discover, the only time directly presented to the English 
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Court’ of Chancery. ‘That was a bill by a solicitor, claiming 
802.98. 34., for a balance due to him for services rendered as 
such, in the matter of the trust estate upon the retainer of the 
trustees. The plaintiff insisted that his demand should not be 
considered a simple contract debt, as by the deed creating the 
trust it was provided, that the trustees should, out of the mo- 
nies to come to their hands, pay and discharge the expenses of 
the commission of bankruptcy which was sued out, and all costs 
and charges of the deed, and also all other incidental charges 
and expenses relating to the execution of the trusts thereof; and 
that the trustees should pay and re-imburse themselves all their 
costs and charges relative thereto; and that therefore his de- 
mand ought to be considered as a specialty debt; and that he 
had a lien on the trust estate for his costs and charges. The 
bill further charged, that one of the trustees had died, the others 
had never made a final settlement and dividend of the trust fund, 
and had refused to pay the plaintiff. The plaintiff prayed to be 
declared a creditor under the trust deed, for the amount of his 
bills of fees, and for an account of the trust fund in the hands ot 
the trustees, and that they be decreed to pay the suin demanded 
to the plaintiff. It was admitted by the counsel on both sides, 
that this was the first instance of an attempt to assert such an 
equity. The Lord Chancellor, (Eldon,) after stating that it was 
admitted that the bill was a perfect novelty, and that it was im- 
plied in every instrument creating a trust, that the trustee should 
be re-imbursed all charges and expenses incurred in the execu- 
tion of the trust, proceeded to remark, “‘ That it would be strange 
from that implication to conclude that the persons employed by 
them are therefore creditors of the trust fund. I doubt very 
much,” says he, ‘Sand desire not to be understood to admit, 
that, even if the trustees are charged not to be solvent, those 
persons may come upon the trust fund.”? He concludes by say- 
ing, that it did not follow because the trustees were indemnified 
by the deed from the charges and expenses, that the persons 
having a personal demand against them for those charges ani 
expenses should be creditors upon the fund; but that such a 
determination would be most mischievous. This case seems to 
be regarded by the elementary writers as settling the law upon 
this point. Mr. Lewin says, ‘Although the trustees themselves 
are’ creditors upon the trust fund for the amount of their expen- 
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ses, the persons who are employed by them as solicitors, survey - 
ors, &c., have no such lien, except it may be in some special 
case.”’—Lewin on Trusts & Trustees, 454-5. The only case 
cited by the author as an exception to the settled rule, is Law- 
less v. Shaw, Lloyd & Goold, 154. In that case, however, the 
testator by his will expressed his particular desire that the plain- 
tiff should be continued by his executors and the person who was to 
he entitled to the perception of the rents and profits of certain real 
state, in the receipt and management thereof, and that they should 
employ and retain him in the receipt, agency and management 
of all such other lands as should be purchased in pursuance of 
the provisions of the will, at the usual fees allowed to agents, 
said Lawless having acted for the testator in that capacity from 
the time the estate was acquired by him. So that it is manifest, 
in that case it became a grave question whethér Lawless was 
not entitled to such agency and the consequent fees under the 
will, which of course would have given him a right to proceed 
against the fund for compensation, instead of looking to the trus- 
tees. ‘he Lord Chancellor of Ireland (Plunket) at “first decided 
that this constituted but a recommendation for the continuance 
or employment of Lawless, and being precatory, conferred. no 
right upon him, except at the pleasure of the party recommended 
to employ him.—Lloyd & © Gr., 165, N. Upon a re-hearing, 
Lord Chancellor Sugden made a different deerce, (Ib. 170,) but 
the House of Lords reversed the latter, and decreed in accord- 
wnee with the views of Lord Plunket.—5 Ciark & Finn. 120. 
So that this case could hardly be regarded as an exception to 
the rule. 

Mr. Lewin, (p. 455,) upon the authority of Lord Eldon, in 
Worrall v. Harford, supra, asserts the proposition broadly, that 
although there be an express declaration by the settler, that the 
trustee shall in the first place pay the expenses of the trust, and 
although the trustees themselves be cl.arged to be insolvent, the 
agent or solicitor of the trustee has no equity as against the trust 
fund, and that it would be a mischievous principle to hold that 
every person, with whom the trustees had incurred a just and 
fair demand, mighit sue the trustees and come for an account cf 
the whole administration. 

Speaking of the lien which the trustee has for expenses in- 
curred upon the trust cstate in their hands, Mr. Hill, in his work 
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on Trustees, (p. 567,) says, ‘* This privilege does not in general 
extend to solicitors or other persons employed by the trustees ; 
and such persons will be confined to their personal remedy against 
the trustee by whom they were employed.”? It appears, how- 
ever, that any part of the estate which may be actually realized 
or recovered by the suit in which the solicitor was employed, will 
be subject to his lien for the costs of the suit.—Sce also, 10 En. 
Ch. R. 454; Bozon v. Bolland, 4 M. & Cr. 854; Hall v. Laver, 
1 Hare, 578, cited by Hill on Trustees, 567. These authorities 
way suffice to show that the agent has no equity against the 
estate, but must go against his employer. But we are told that 
the case of Coopwood et al. v. Wallace, 12 Ala. 790, is opposed 
to this view. We haye examined that case with much care, and 
a majority of the court, although very reluctant to depart from 
decisions which fnay be supposed to have influenced the institu- 
tion of subsequent suits analogous to it in their facts, are nev- 
ertheless constrained from their views of the law, and the evil 
consequences to which the doctrine asserted in the second head 
note of that case would lead, distinctly to declare their disappro- 
bation of it. To hold that persons employed by an administra- 
tor or trustee, may, if such trustee is insolvent, proceed at once 
in equity to recover their fees out of the trust fund or estate, al- 
thoitgh such fees may not have been allowed the trustee in the 
settlement, would be most mischievous in its tendency, as in- 
volving estates in much embarrassment and cost, requiring as 
many accountings between the estate and the trustee as there 
are demands created by him for the supposed benefit of the es- 
tate, and which he fails to pay. We say nothing of the right of 
she party, after he has exhausted his legal remedy against the 
trusteé, to proceed in equity to subject an equitable demand which 
the trustee may have against the estate. Neither the case of 
Coopwood v. Wallace, nor the case at bar requires us to express 
an opinion on this point. All we now decide is, that those em- 
ployed by the trustee must look to the trustee, and cannot pro- 
ceed at once against the trust fund for payment. Such expenses 
mast be settled between the estate and the trustee, which settle- 
ment, if it must be made in equity, can be effected by one suit, 
whereas the contrary doctrine would exhaust many estates in 
cost and expenses, in litigating demands asserted against them 
which require in each case an accounting between the estate and 
the trustee, so as to eviscerate a fund for their satisfaction. 
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There are numerous cases of our own court holding that where 
af administrator makes a contract as administrator, he binds 
himself and not the estate, when the contract is attempted to be 
enforced at law, and the judgment, upon a declaration averring 
that the defendant made the contract as administrator, is that 
the same be levied de bonis propriis. How then can the plaintiff 
proceed in equity upon such judgment against the esate, unless 
upon the idea of subjecting an equitable demand after exhaust- 
ing his legal remedy ? 

2. But if we were mistaken, either in the principle above sta- 
ted, or in its application to the case made by the record, there is 
another ground upon which relief must be denied. 

The fund, or property against which the bill is aimed, is dis- 
tinctly asserted to be the corpus of the trust. Mr. and Mrs. 
Dawson had a joint estate for life, his interest, however, to cease 
when his creditors should attempt to subject his property for his 
debts. The expense here sought to be charged upon the fund 
was incurred in the management and employment of the proper- 
ty pending the life estate, and evidently for the benefit of the 
cestuis que trust for life, who reaped the profits which acerued 
from it. It is well settled in such cases, that the cestuis que 
trust for life, who are in possession of the trust estate, are liable 
for all current expenses attending the enjoyment of the proper- 
ty, and that such expenses constitute no charge upon the general 
fund, or corpus of the trust.—Hill on Trustees, 571, and cases 
cited in note L. 

Were the law otherwise, the estate in remainder would be ut- 
terly destroyed in many cases, for the benefit and protection of 
those entitled for life. So that conceding this bill to have been 
properly filed, and that the interest of Mrs. Dawson might have 
been subjected, yet she having departed this life, as is conceded 
by the counsel in this court, her interest ceased, and consequent- 
ly no decree affecting the property can be made. The record 
does not show that there are any issues or profits due her, and 
none are sought to be subjected. 

It results that the decree of the chancellor was correct, and it 


is therefore affirmed. 


DARGAN, C. J.—I cannot join in overruling the case of 
Coopwood v. Wallace, (12 Ala. 790.) In that case the admin- 
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istrators who employed the attorney had resigned, after having 
come to a final settlement with the Orphans’ Court. They were 
not indebted to the estate, nor had they charged the estate with 
the fees due the attorney. Under these circumstances, I think 
it must be admitted, that the estate was ultimately bound for the 
attorney’s fees, and the administrators being insolvent, and with- 
out the right then to charge the estate, unless it could be done by 
bill, I can see no reason why we should not, in that case, let the 
attorney go directly against the estate. ‘The debt due him the 
estate owed, not indeed directly to the attorney, but to the ad- 
ministrators who owed the same debt to the attorney. In such 
a case, when the administrator is removed, and a suit in equity 
is indispensable to the settlement of the debt, no good reason in 
my judgment can be given, why we should drive the attorney te 
a fruitless suit at law, before he can go directly against the es- 
tate in the hands of the administrator de bonis non. 


we ees 


FREDERICK vs. YOUNGBLOOD. 


1. When the purchaser of land files a bill seeking tobe relieved against 
the payment of a part of the purchase money ou the ground of a 
deficieucy in the quantity of laud, aud does not allege in his bill tha: 
there was any fraud or mistake iu the execution of the deed, or that 
any language uot truly expressive of the contract had been inserted 
therein, or auy part of the contract omitted, the deed of conveyance 
must be taken as conclusive evidence of the terms of the coutract, 

2. The words “be the same more or less,” when used in a deed in sta- 
ting the quantity of laud conveyed by it, niean that the parties shal! 
run the risk of gain or loss, and that if the quantity prove greater or 
less than that stated, they shall nevertheless abide by their bargaiv. 


Error to the Chancery Court of Dallas. Tried before the 
Hon. W. W. Mason. 


Lapstey & Hunter for plaintiff in error. 


Sreve and Jupce contra. 
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COLEMAN, J.—The bill in this case alleges that on the 25th 
December, 1837, the defendant sold to complainant a tract of 
land at twenty-four dollars per acre; that defendant represented 
to complainant at the time of sale that the tract contained five 
hundred and five acres, but that he would estimate it at five hun- 
dred acres, which, at twenty-four dollars per acre, made the to- 
tal consideration of the sale amount to $12,000. One third of 
this complainant paid in cash, and gave his notes for the balance; 
that a title to forty acres, part of said tract had been previously 
vested in complainant, and on the day of sale he received of de- 
fendant a deed for four hundred and sixty-five acres, the re- 
mainder of the tract; that about years after the sale, com- 
plainant discovered that there was a deficiency of thirty °° 
acres in the quantity of land so conveyed to him ; ; that on the 
20th January, 1842, complainant gave his note for a balance due 
of the purchase money, upon which he hasbeen sued, and prays 
an injunction for_so much as is claimed, for said deficiency. 

The defendant denies that he represented the quantity of land 
as above stated, or that he sold it for twenty-four dollars per 
acre, and avers that it was a sale im gross for $12,000, and that 
the deed for said land which describes the same according to the 
government surveys, and after stating the number of acres, con- 
tains the words ‘‘ be the same more or less,’’ shows truly the 
agreement between the parties as to the quantity of land sold; 
that complainant had lived adjoining said land for many years, 
had owned a part of it and had a better opportunity than de- 
fendant of knowing the number of acres. The defendant in- 
sists that the complainant has shown so great a want of diligence, 
in suffering nearly ten years to clapse before he set up the defi- 
ciency, that he ought not now to be peranittes to do it, &e. 

We think the testimony authorizes the conclusion, that at the 
sale of saidland, the parties supposed there were five hundred 
acres in the tract, and that they rated the same at twenty-four 
dollars per acre, but that there was no stipulation on the part of 
the defendant as to the quantity of the land. The deed ‘of con- 
veyance in this case must be taken as conclusive evidence of the 
terms of thesale. ‘There is no allegation of fraud, or that any 
language not tr uly expressive of the contract had been inserted 
in the deed, or that any mistake whatever had been made in wri- 
ting the same. In such a case parol preef contradicting the 
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deed would net: be admissible even in equity. We think that the - 


obvious common sense meaning of the words in the deed, “‘be the 


same more or less,’’ is, that the parties should run the risk of — 


gain or loss, and if the quantity proved greater or less than the 
quantity sold, the parties should abide by their bargain. In Jo- 
liffe v. Hite, (1 Call. 301,) it was held that if the vendor sells a 
tract of land so many acres, “‘more or less,’ and it turns out 
on a survey, that there is less than the estimated quantity, the 
buyer shall not be relieved inequity. In Young v.. Craig, (2 
Bibb,) it was decided that the words “‘more or less”’ ina deed were 
evidences that the parties risked a gain or loss in the estimated 


yuantity, though it is admitted that equity would relieve against - 


fraud or palpable and*gross mistake. In both of these cases, the 
deficiency. in the quantity of land greatly exceeded the deficien- 
ey in this case.. 

In Dozier v. Duffie, (1 Ala. 320,) in a bond for title, the ven- 
dor described the land by its appropriate designation in the land 
office (as in the deed in this case,) containing so many acres more 
or less... The sale embraced a number of tracts sold, and there 


was no statement at the close of the entire number of acres sold; : 


held,. that there was no stipulation or covenant on the part of the 
vendor of the quantity of acres sold; that it was a-sale by 
metes and bounds, .and that no reduction of the price could be 
had,.there being no fraud, for a deficiency in the quantity. The 


correctness of this decision was fully recognized in the case of. 


Minge v. Smith, (1 Ala. 419.) 
Let. the decree be affirmed. * 


COLLINS: e¢‘als. vs. LAVENBERG & CO. 


1. The wife’s separate estate is bound for the payment of a promissory 
note executed by her for goods, wares and merchandize furnished 
to her and her family.. 

2. A fact oceurring subsequently to the filing of the original bill must 
be averred by way of supplemental bill, and cannot be brought to 
the knowledge of the court by amendment. 
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¥. Husband, by deed, couveyed his entire property, consisting of ne- 
groes and other personalty, to a trustee, in trust, after the payment of 
all the debts which he then owed, “for the sole and exclusive use, 
benefit, maintenance and support of his wife and children, free from 
all debts and liabilities afterwards to be contracted by himself, to be 
held, used and enjoyed witlrout division or distribution until his 

death, and after his death the said estate to'vest absolutely, discharged . 

from the trust, in his said wife and children in equal parts, share and 

share alike.” L. & Co. filed a bill against the trustee and cestuis que 

trust, to enforce the collection, out of the wife’s separate estate, of a 

promissory note executed by her for necessaries furnished to her 

and her family. The death of the husband pendente lite was brought 
to the kuowledge of the court by an amended bill. Jt was held, 

1. That at the filing of the original bill, the corpus of the trust could 
not have been sold in satisfaction of the complainants’ demand, 
bat the wife’s share in the profits might have been separated and’ 
sibjected. 

2. That it was erroneous to decree that the property should be hired! 
out for the purpose of raising a fund, since this violated the rights: 
of the children. 

3. That the death of the husband, and consequent change in the char- 
acter of the trust property, should have been averred by way of 
supplemental bill. 

4. That a partition of the estate should have been made, for the pur- 
pose of separating the wife’s interest. 


Error to the Chancery Court of Lowndes. Tried before the 
Hon. J. W. Lesesne- 


LavenBere & Co. filed this bill against Mrs. Louisa L. Col- 
lins et als. for the purpose of enforcing out of her separate es- 
tate the collection of a promissory note which she had executed for 
goods, wares and merchandize furnished by eomplainants to her 
and her family. Wiley Collins,the husband of Mrs. Louisa Collins, 
had conveyed his entire property, consisting of negroes and other 
personal property; to a trustee, in trust, after the payment of 
all the debts which he then owed, “for the sole and exclusive 
use, benefit, maintenance and support”’ of his said wife and such 
children as they then had or might afterwards have, “and to the 
survivor or survivors of them for and during the natural life of 
him, the said Wiley Collins, (the said trust estate, or proceeds 
therein provided for the said Louisa Collins, to be held to and 
for her sole and separate use, free and discharged from all con- 
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tracts, engagements, debts and liabilities of the said Wiley,) to 
be held, used and enjoyed without division or distribution until 
the death of the said Wiley ;” and after the death of the said 
Wiley, the said estate and the whole of it to vest absolutely, 
free and discharged from all further trusts, in the said Louisa 
and such of their children as should then be living, in equal 
parts, share and share alike. 

Mrs, Collins and her husband, and the trustee, were made de- 
fendants to the original bill. An amended bill was afterwards 
filed, alleging the death of the husband after the filing of the 
original bill, and making the children parties defendants. The 
answers of Mrs. Collins and the trustee deny that the trust es- 
tate is bound for the payment of the note, and contain several 
demurrers to the bill. 1. Because the original bill contained no 
equity. 2. Because the bill, as amended, contained no equity. 
3. Because the amendments make a new and entirely different 
case from that made by the original bill. 4. Because the origi- 
nal bill and the amendments thereto are incongruous and incon- 
sistent. 

The chancellor granted the relief prayed, and directed the 
appointment of a receiver “‘to take charge of the property men- 
tioned in said trust deed; and from the proceeds or profits of that 
portion belonging to Louisa L. Collins to pay the amount due 
complainants, and the costs of suit.” 


Stone & Junee, for plaintiffs in error : 

1. At the filing of the original bill, Mrs. Collins had no sepa- 
rate estate in the property which could be subjected to the pay- 
ment of the note, except, perhaps, her proportion of the proceeds 
and profits of the property. 

2. On the death of her husband, Mrs. Collins’ interest be- 
came an absolute estate, in and to one share, she and her chil- 
ven sharing equally. Her interest, then, could only be sub- 
jected by her creditors, by a bill for pariition, or with appro- 
priate allesations to separate her interest from that of her chil- 
dren, and subject it to the payment of her debts. 

3. The death of Wiley Collins and the consequent change in 
the character of the trust property ought to have been brought 
before the court by supplemental bill. ‘The demurrer to the bill, 
ag amended, should have been sustained. 
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4. The appointment of a receiver for an indefinite period of 
time works an injury to the rights of the children. 


J. M. Bottrne, contra: 

1. The separate estate of a married woman is liable for all 
the debts, charges, incumbrances, and other engagements which 
she does, expressly or by implication, charge upon it.—2 Story’s 

-Eq. Jur., §§ 1898-9-1400; 17 Ala. 797. 

2. The rule that requires all legal remedies to be exhausted 
hefore a resort can be had to a court of equity, does not apply 
to a case like the one at bar, for here the remedy exists in equity, 
independent of that at law.—17 Ala. 797. When this bill was 
filed the husband was living. It was not necessary to proceed 
to judgment against the husband, and the wife could not have 
been sued at law. When the husband died, the suit could pro- 
perly abate as to him, and proceed against the other parties, 
without making his representative a party. The property is 
not yet divided, and there is yet no remedy at law. 

3. When property is given toa feme covert and her children, 
to be enjoyed jointly or collectively, the creditor’s only remedy 
is in a court of equity, where the interest of the mother may be 
separated and subjected to the payment of her debts.—9 Ala. 
1002; 10ib. 328; Ib. 702. 

4. The amendment of the bill was properly allowed before the 
chancellor.—Story’s Eq. Pl. 887; Mitford’s Ch. Pr. 325. <A 
supplemental bill is never resorted to, when the same end can be 
obtained by an amendment.—Story’s Eq. Pl., § 614; 3 Paige’s 
Ch, 505; 3 Atk, 111-371; 2 ib. 15. 


CHILTON, J.—The case of Bradford v. Greenway et al., 
17 Ala. 797, is in point to show that the separate estate of Mrs. 
Collins is bound for the payment of this note. But it is very 
clear, that the case made by the pleadings does not warrant thie 
relief which was granted by the chancellor. The bill was filed 
at a time when the corpus of the trust, according to the provis- 
ions of the deed, could not have been sold in satisfaction of the 
uemand, but the wife’s share in the profits might well have been 
separated. Since that time, however, the grantor has died, and 
the deed provides that upon his death the property shall vest 
absolutely in Mrs, Collins and the children, discharged of the 
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‘ srust, share and share alike to each. It was erroneous, there- 
fore, to hire the property out to raise a fund, since this violated 
the rights of the ehildren, but the change in the character of the 
estate should have been averred by way of supplemental bill, 
and a separation of the interest of Mrs. Collins by partition 
should have been made, so that her share of the property might 
have been hired out, or sold, as the case may require, for the sat- 
isfaction of the plaintiffs’ demand. The death of Wiley Collins, 
and the consequent change in the nature of the estate, is stated 
by way of amendment, instead of supplement, and the bill is 
demurred to for this cause, The demurrer was well taken, and 
should have been sustained.—Story’s Eq. Pl., § 646; Walker 
v. Hallett, 1 Ala. 397; Bowie v, Minter et al., 2 Ala. 406; 
Hill v. Hill, 10-ib. 527; Cunningham v. Rodgers, 14 ib. 147. 
We think, however, the court should not, had it sustained the 
demurrer, have dismissed the whole bill, as the demurrer goes to 
the last amendment filed. Consequently, we do not feel author- 
ized to dismiss the bill in this court; but order the decree to 
stand reversed and remand the cause, that the plaintiff may ap- 
ply for leave to file a supplemental bill, properly presenting this 
new matter, which has arisen since the original bill was filed, 

Decree accordingly. 


PERRINE ws. CARLISLE. 


1. A party seeking relief in equity against a jndgment at law, on the 
ground that he was ignorant of his defence until after the rendition 
of the judgment, must show the exercise of ordinary diligence to 
discover it, or that he was prevented from employing such diligence 
hy fraud, accideut, or the act of the opposite party, unmixed with 
fault or negligence on his own part. 

2. The defendant in a judgment has a full and complete remedy at 

_Jaw, by supersedeas, to obtain credit for a part payment of the judg- 
ment, and consequently such payment constitutes no ground for 
yo relief. 


3. When a bill is filed for relief, and the jurisdiction of the court is 
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songht to be maintained on the ground of discovery alone, the bil! 
should allege that the complainant is unable to prove the facts upon 
which he relies for relief otherwise than by the answer of the defen- 
dant. 


Error to the Chancery Court of Mobile. ‘Tried before the 
“Hon. J. W. Lesesne. 


Tue allegations of the bill are, that Perrine became accow- 
modation endorser on a certain bill of exchange for Riha, Sykes 
-& Co., and left it with them to be used at its par value; that 
.Riha, Sykes & Co., becoming embarrassed, sold the bill at a 
heavy discount to Carlisle ; that Carlisle sued Perrine and Riha. 
Sykes & Co. on the bill, and recovered judgment; that Perrine 
had no knowledge, until after the rendition of the judgment, of 
the manner in which Carlisle obtained the bill, but supposed 
that he had obtained it in.the regular course of business for its 
par value; that since the rendition of the judgment, complain- 
ant had learned from Carlisle himself that he had purchased the 
bill at a heavy and usurious discount; that execution issued on 
the judgment against Riha, Sykes. & Co., under which eight 
hundred or a thousand dollars were collected; that execution 
also issued on the judgment against complainant, which was re- 
turned’ ‘‘no property found.;’”? that thereupon Carlisle filed his 
bill in equity against complainant for a discovery of his estate, 
and after obtaining a discovery, had issued another execution 
against complainant for the full amount of his judgment, which 
execution was then in the hands of the sheriff, and had been 
levied on complainant’s property. 

The bill seeks relief against the jolene, and a discovery 
from the defendent.as to the amount which he paid for said bill, 
-and the amount which had been collected on said judgment 
against Riha, Sykes & Co. The chancellor dismissed the bill- 
for want of equity. 


Hopkins, for plaintiff in error:: 

As the bill was dismissed for want of equity, all the allega- 
tions are entitled to the same effect as if they had been admitted 
by the defendant.—Bryant v. Peters, 3 Ala. 160. As the 
plaintiff was tle accommodation endorser of the maker, the pur- 

hase of the bill by the defendant, at a greater discount than the 
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legal rate of interest, was usurious, (1 Por. 57; 14 Ala. 668 ;) 
and the plaintiff was only bound to pay the sum, without inter- 
est, which the defendant gave for the bill. The defendant is 
chargeable with notice that the complainant was an accommoda- 
tion endorser,. from the fact. that the bill, endorsed in blank, was 
in the hands of the drawers.—1 Ala. 565; 18 Wend. 466. 
The defendant, then, was not a bona fide purchaser in the reg- 
ular course of trade, and the complainant is entitled to any de- 
fence which he might have made if the defendant had been in- 
formed of it before his purchase. The defendant is chargeable 
with notice that Riha, Sykes & Co. had noright whatever to sell 
the bill for less than its par value, and if he purchased with 
this knowledge he is not entitled to recover at all upon it.—13 
Ala. 390; 16 Wend. 574. 

The presumption of law is, that Carlisle purchased the bill in 
the regular course of business, and that the transaction was en- 
tirely legal. ‘The complainant, then, is not chargeable with neg- 
ligence, in relying upon this presumption and. omitting to make 
inquiry of the parties as to the character of the purchase. As 
complainant was ignorant of the usury until after the rendition 
of the judgment, he is entitled to relief against the whole judg- 
ment.—2 Por. 262; 1 Stew. & Por. 41. 

This bill is one for discovery as well as for relief. Every bill 
for relief is one for discovery also.—Wigram on Disc. (11 Law 
Lib. 1, 3, 5, 13, 27.). The bill seeks a discovery as to the 
amount paid for the bill, and the amount collected on the judg- 
ment against Riha, Sykes & Co. The “ audita querela’’ is in 
the nature of a bill in equity, for which a petition and supersede- 
as are now substituted —4 Ala. 572; 2 Black. Com. 313, note 
3. The exercise of an equitable power by a court of common 
Jaw does not deprive a court of equity of any of its power, but 
makes the jurisdiction concurrent, and the power becomes exclu- 
sive in the court which first takes jurisdiction—1 Story’s Eq. 
80; 9 Wheat. 532. The usury in this case gives the court ju- 
risdiction of that branch of the case, and having jurisdiction as 
to part, the court will take jurisdiction of the whole case to avoid 
a multiplicity of suits. If there be a legal remedy by superse- 
deas, the complainant, having a right to a discovery of the 
amount paid on the judgment, is also entitled to relief as conse- 
quent upon the discovery.—1 Story’s Eq. § 81,83, 84. 
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Gissons, contra: 


DARGAN, C. J.—As the defences set up to the debt anteri-. 
or to the judgment at law are purely legal, the question is,. 
whether. this court has jurisdiction to afford the relief that the 
court of law was fully competent to give. Theestablished doo- 
trine of this court is, that equity will not interfere after a judg- 
ment at law, unless the party can impeach the justice of the 
judgment on grounds of which equity alone can take cognizance, 
and if the defence to the judgment could have been made at law, 
the party must then show that he was prevented from making it 
by fraud, accident, or the act of the opposite party, unmixed 
with negligence or fault on his part.—French vy. Garner, 7 Por.. 
549; Lee & Norton v. The Insurance Bank of Columbus, 2 
Ala. 20; Stinnett & Townsend v. The Branch Bank at Mobile, 
9 ib. 120. 

Testing the bill by this rule it is without equity. ‘The alle- 
gations are, that the complainant endorsed the bill for the accom- 
mediation of Riha, Sykes & Co., and left it in their hands to be 
used at its par value, but they becoming embarrassed in their 
circumstances, sold it at a heavy and usurious discount. ‘The 
bill also alleges that the oneness had no knowledge of 
the usurious transaction, by which Carlisle became possess- 
ed of the bill, until after the rendition of the judgment at 
law, but believed that he became possessed of it in the usual 
course of trade. The bill also shows that Carlisle himself, af- 
ter the rendition of the judgm: g- informed the complainant of 
the terms on which he obtained the bill, but it alleges that this 
information was conccaled by him from the complainant until the 
judgment was rendered. 

Upon these allegations the inquiry arises, whether due dili- 
gence would not have required the complainant to make inquiry, . 
before the rendition of the judgment, into the character of the 
transaction by which Carlisle obtained the bill, and thus learned 
the character of his liability, or the grounds of his defence. In 
the case of Lee & Norton v..The Insurance Bank of Columbus, 
(2 Ala. 20,) the bill showed. that the complainants were the ac- 
commodation endorsers of one Hooker, and it alleged that they 
did not. know of their. legal defence until after the rendition of 
the judgment at law.. This eourt: held, that due. diligence re- 
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quired that the complainants should have made inquiry of Hook- 
er, who, it was to be presumed, .was apprised of the facts, and 
would have given the proper information to enable them to make 
their defence at law ; and as they had failed to make such in- 
-quiry, they were not entitled to equitable relief. In the case of 
‘Stinnett & Townsend v. The Bank, (9 Ala. 120,) one of the 
grounds of equity was that Douglass, the principal in the note, 
who was dead, had paid the bank fifty dollars before the rendi- 
ition of the judgment. It was also averred, that the comp!ain- 
ants had no knowledge of this payment until after the judgment 
vhad been rendered. ‘The eourt said, that it did not appear that 
:the complainants had used any diligence to ascertain the state of 
accounts between the Bank and the principal, nor that such in- 
formation could not have been obtained upon due inquiry. On 
this ground relief was denied. In the opinion delivered in that 
ase; it was said that a party who seeks the aid of a court of eq- 
uity after a judgment at law against him, on the ground that he 
was ignorant of his defence, must show the exercise of ordinary 
diligence to discover it, or that he was prevented from employing 
such diligence by fraud, accident, or the act of the opposite 
party, unmixed with fault or negligence on his part. If we sus- 
tain this bill, we must overrale both of these decisions ; for it is 
apparent that Riha, Sykes & Co., for whose accommodation the 
note was endorsed by the complainant, knew the terms upon 
which they parted with the note; consequently they could have 
given the complainant all the information that he could have. de- 
sired to enable him to defend at law. But he made no inquiry 
of them, nor used any effort to discover his defence. His fail- 
ure, therefore, to defend himself at law, cannot be said to be un- 
mixed with negligence on his part, but on the contrary, his neg- 
lect has been such as to deprive him of all right to equitable 
relief. 

As to that portion of the bill which seeks relief-on the ground 
that since the rendition of the judgment Riba, Sykes & Co. had 
paid upon it eight hundred or a thousand dollars, it is sufficient 
to say, that the complainant has .a full and complete remedy at 
law, for the court on which the judgment is rendered can su- 
persede the execution, in whole.or in part, as the facts and the 
rights of the parties may appear.—Lockhart v. McElroy, 4 Ala. 
427; Edwards v. Lewis, 16 Ala. 813. 
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It is also insisted that the bill should be retained on the ground 
of discovery. But that is not the character of the bill. It is 
purely a bill for relief, and not for discovery merely ; and when 
the jurisdiction of the court is sought to be maintained on the 
ground of discovery alone, the bill being one for relief, it must 
be shown that the discovery is necessary to enable complainant 
to prove his case. The bill, therefore, should allege that com- 
plainant is unable to prove the facts on which he relies for relief 
otherwise than by the answer of the defendant. ‘There is no al- 
legation in this bill that a discovery from the defendant is neces- 
sary to prove any fact upon which the complainant relies for re- 
lief, or that he cannot, by proof other than by the answer, prove 
any or all of them. | 

We can perceive no ground on which the jurisdiction of the 
court can be sustained, and the decree dismissing the bill must 
be affirmed. 


——————eeeeeeee_eeeee cn oe 


McKENZIE vs. STEVENS. 


1. When a father pays without objection an account contracted by his 
minor son while attending school at a distance from home, the pay- 
ment is equivalent toa recognition of the sou’s authority to bind him, 
and will render him liable on a similar account subsequently con- 
tracted. 

. When the authority of the son to bind his father for goods furnished 
is once shown to exist, the lapse of fifteen months will not overcome 
the presumption of the continuance of that authority, so as to dis- 
charge the father from liability for goods subsequently furnished, it 
being shown that during all that time the sou was absent from the 
place where the two accounts were contracted. 

3. The authority of the son to bind his father by the purchase of goods 
being established, the declaratious of the son respecting the subject 
matter are also admissible evidence agaiust the father, if made at 
the time of the purchase and constitutig a part of the res geste. 

. In assumpsit against the defendant for goods furnished to his minor 
son, the facts being. proved from which the law will presume the 
son’s autpority to bind his father by such contracts, and no proof 


ww 
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being offered to rebut this presumption, it is not error for the court 
to charge the jury that if they believe the evidence they must find 
for the plaintiff. 


Error to the Circuit Court of Tallapoosa. Tried before the 
Hon. Robert Dougherty. 


Seasorn Wituiams, for plaintiff in error. 


CLorron & Licon, eontra. 


COLEMAN, J.—We think the court properly admitted the 
declarations of Peter McKenzie, made at the time of his purchas- 
ing the articles, inthe year 1846. The bill of exceptions dis- 
closes that in the year 1844, Peter McKenzie, a youth, the son of 
said John McKenzie, was at school at Tuskegee, fourteen miles 
distant from his father’s residence, and that during that year he 
purchased goods from the plaintiff, which by his direction were 
charged on account to his father, who, about January, 1845, 
paid the account without expressing any disapprobation, or giv- 
ing any notice not to credit any further; that the son was absent 
from ‘Tuskegee during the year 1845, and on his return and 
residence there in 1846, he contracted the account sued for, ali 
the items of which were proved as set forth; that in 1844, the 
son was seventeen or eighteen years old, and his father a wealthy 
planter. 

In Bryan v. Jackson, 4 Conn. 288, the defendant’s minor son 
had taken up goods of the plaintiff, which the defendant paid for, 
without objection, or giving notice not to trust his son any fur- 
ther; and the son afterwards took up other goods of a similar 
nature. It was held, that the payment so made by the defend- 
ant was equivalent to a recognition of his son’s authority, and 
rendered the defendant liable for the goods, although he had (but 
without the plaintiff’s knowledge,) given positive orders to his 
son to contract no more debts, and had placed him under the 
eare of a friend, with instructions to furnish him with every 
thing necessary-and suitable for him. It has been settled that 
a single payment, without disapprobation, for what a servant 
bought upon a ¢ edit, is equivalent to a direction to trust him in 
future.—2 Greenl. Ev., § 65; Story on Ag., § 56; 1 Bl. Com. 
420. And where a personal relation or state of things is once 
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established by proof, the law presumes that the relation or state 
of things continues to exist as before, till the contrary is shown. 
1 Greenl. Ev., § 41. It is insisted in this case, that the lapse 
of time, the intervention of about fifteen months between the 
dates of contracting the two accounts, overcomes the presump- 
tion of the continuance of the ageney of the son. ‘This circum- 
stance is sufficiently explained, we think, by the fact of the son’s 
absence from Tuskegee during the fifteen months, and when he 
again applied to the plaintiff for goods, under circumstances sim- 
ilar to those under which he contracted the first account, the 
continuance of his authority might be presumed. ‘The agency 
of the son to bind his father in the purchase of goods being thus 
established, it is clear that his declaration respecting the subject 
matter will also bind lim, if made at the same time and consti- 
tuting part of the res gest@.—1 Greenl., § 113. 

No testimony having been introduced by the defendant, the 
court charged the jury that if they believed all the evidence, 
they must find the amount of the entire account for the plaintiff. 

A father is not bound by the contract of the son, even for ar- 
ticles suitable and necessary, unless an actual authority be 
proven, or the circumstances be sufficient to imply oue. But 
here it is contended that the proof fully justified the legal pre- 
sumption of the existence of such authority, and that the court 
in the charge only declared what that presumption was. On 
the contrary, it is insisted that the question whether the son was 
authorized to bind the father, in the contracting the account 
sued on, is a question of fact exclusively for the jury, and that 
in the charge given, the court invaded the province of the jury. 
The question is, undoubtedly, a mixed question of law and fact, 
where, the facts being ascertained, the court will direct the jury 
as to the legal inference they would be bound to make. -'The 
facts were proven to the jury, from which, according to the an- 
thorities above cited, the law presumed an authority from the 
father to the son to buy the goods, and there was no proof te 
rebut the presumption. This, we think, authorized the court to 
charge the jury, that if they believed the facts, they were bound 
to infer the authority; in other words, they were bound to find 
for the plaintiff, &c. 

Let the judgment be affirmed. 
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MATLOCK vs. MALLORY. 


1. A confract between the plaintiff and the defendant in execution, by 
which the plaintiff agreed to delay enforcing the collection of the 
execution until the ensuing term of the Supreme Court that the de- 
fendaut might take the case up for revision, and the defendant, in con- 
sideration of the delay, agreed to pay ten per cent. on the amount of 
the execution if the case was affirmed, is usurious. 

2. When the contract declared on is usurious on its face the declara- 
tion is demurrable. 


Error to the Circuit Court of Benton. Tried before the 
Hon. L. P. Walker. 


Assumpsit by Matlock against Mallory on « written con- 
tract, in the following words: *‘ Whereas John Matlock recov- 
ered a judgment in the County Court of Benton, at the July 
‘Ferm, 1844, and had execution to issue thereon for $4332 29, 
which execution I caused to be enjeined by bill in chancery, in 
the Chancery Court of Benton, and the said Chancery Court did, 
atthe July Term, A. D., 1845, dismiss said bill and dissolve 
said-injunction ; and thereupon I prayed an appeal, which was 
allowed by said court, amd twenty days given to give bond ; and 
whereas I failed to avail myself of that order, and did not take 
said appeal in the time allowed by said court. Now it is agreed 
on my part for and in sonsideration; that said John Matlcck has 
consented and agreed o” his part te delay the execution now in 
the hands of W. J. Willis, sheriff of Benton, until the next term: 
of ‘the Supreme Court, in order that I may carry said cause te’ 
the Supreme Court, and in the event said Supreme Court shal! 
affirny said judgment and decree of said Chancery Court, then F 
agree that said Matlock shall have ten per cent. damages on the 
amount of said execution thus held' up and delayed, for said de- 
lay; all which I agree to without cavil or dispute.””-—(Signed)) 
Wa. Matiory.”’ 

‘The declaration set out the contract, and averred that the 
plaintiff did delay the collection of the execution, and that the 
ease was taken to the Supreme Court by the defendant, and the’ 
decree of the chancellor in all things affirmed. ‘The defendant 
demurred. to the declaration, and his demurrer was sustained.- 
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J. B: Mantis, for plaimtiff in error: 

1. The demurrer to the declaration should not have been sus-- 
tained. The declaration presents a good cause of action, and if 
it be true that the contract is usurious, it only avoids the con- 
tract when set up by a plea.—Lloyd v. Seott, 4 Peters’ U.S: 
224;. Comyn on Usury, 201; 3 Salk. 291; 5 Coke’s R. 119. 

2.- The written agreement sued upon is not upon its face usu- 
rious. To constitute usury there must be,-1st, a contract 
to loan upon the one part, and to borrow upon the other; 2d,- 
there must be an intentional reservation of more than the legal: 
rate of interest for the loan, or forbearance, &c.; and 3d, the 
return of the principal, or the amount forborne, with the interest, - 
must be certain, fixed and secure. But where by the terms of a 
contract one party agrees to pay a certain per cent. upon an 
amount loaned or forborne, dependent, however, upon a contin- 
gency which hazards or puts in jeopardy both principal and in- 
terest, and upon the which depends his right to demand the re- 
turn of either, such a contrict is not usurious, whatever may 
be the per cent. agreed to be paid.—Richards v. Brown, 2 Cowp. - 
770; Chitty on Cont. 541-2; Madlock v. Rumball et al., 8 
Kast. 304; Thorndyke v. Stone, 11 Pick. 183; Wright v..Me- 
Alexander, 11 Ala. 236; Hall v. Haggart & Reynolds, 17 Wend.. 
280; Dubose v. Parker,.13 Ala..779; Lloyd v. Scott, 4 Pet. 
206; Chesterfield v. Janson, 1 Wills. 286; Flowyer v. Edwards, 
1 Cowp. 112; Story on Cont. 600. 

3. The contract declared upom falls directly within the rule 
laid down-in the above cases ; because it does not originate in a’ 
proposition to borrow or loan money, nor was this directly or in- 
directly the intention of the parties to it; because by the terms 
of the contract, both principal and interest were put in jeop- 
ardy, the plaintiff’s right to recover either being contingent, 
and dependent upon the fact whether the Sepreme Court should 
affirm the deeree of the chancellor, or pronounce a judgment 
perpetually enjoining the plaintiff’s judgment. In the latter 
event, it is clear that the eontract secured nothing to the plain- 
tiff; because, by waiving the giving of appeal bond, the plaintiff 
‘wisked the continuing solvency of the debt; because, by this 
contract for delay, the plaintiff discharged the securities of the 
defendant, and thereby risked the ability ef the defendant to pay 
the money.—Ellis v. Bibb, 2 Stew. 63; Everett et al..v.. Uni~ 
ted States, 6 Por. 166; Inge vy. Branch Bank, 8 ib. 108. The 
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contract shows upon its face that the right secured to the plain- 
tiff was contingent, and that he assumed the risk of losing both 
principal and interest, and such a contract is not usurious. The 
forbearance of the plaintiff, the cost and trouble incurred by him 
in the Supreme Court, and the hazard of losing his entire debt, 
and the benefit of the delay given to the defendant, were a suffi- 
cient consideration for the promise of the latter.—Sheppard v. 
Watrous, 3 Caines, 166; Wheat. Selw. 50. 

4. If the positions here assumed by the plaintiff in error are 
not sustained, then it is contended that the contract is not usu- 
rious on its face, and whether it was in fact so should have been 
submitted to the jury to determine.—Brown v. Harrison & Rob- 
inson, 17 Ala. 774; Ketchum v. Barker, 4 Hill, 224; Hutch- 
inson v. Hosmer, 2 Conn. 341; Kent v. Phelps, 2 Day, 483; 
Comyn on Usury, 123; Scott v. Loyd, 9 Pet. 446. 


Rice & Morean, contra: 

1. The plaintiff in error could never have recovered damages 
in the Supreme Court upon the affirmance of the decree in chan- 
cery, because the appellant in the Supreme Court was the com- 
plainant in the Chancery Court. The statute does not provide 
for such a case.—See Hooks v. Br. Bank at Montgomery, 18 
Ala. 451. And the same authority shows that the decree ren- 
dered in the Chancery Covrt was not such a decree as could be 
affirmed with damages in the Supreme Court, because that de- 
cree was not ‘for a specific sum of money.”’ 

2. If these positions are correct, the entire contract was in- 
fected with usury. 

3. If, lowever, the case could have been affirmed with dama- 
ges in the Supreme Court, provided a bond had been given, still 
no bond was given, and the legal right of the party plaintiff in 
the judgment to collect his moncy was perfect. ‘The sole con- 
sideration of the contract was the delay, and the forbearance to 
collect the money within a certain time. 

4. It will not do to say that it was doubtful how the case 
would be determined in the Supreme Court, and that such a 
doubt furnishes the consideration to support the contract. ‘That 
doubt was not settled by the contract; all that was settled was 
- forbearance to collect the money.— Wright v. Elliott, 1 Stew. 

. 891. 
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CHILTON, J.—The sole consideration for the undertaking of 
Mallory to pay Matlock ten per cent. on the amount of the ex- 
ecution named in the contract, was the delay in enforcing col- 
lection of said execution until after the ensuing term of the 
Supreme Court. It is certain that upon the aflirmance of the 
chancellor’s decree by the Supreme Court, no damages could 
have been awarded by that court, and if such damages were 
thus recoverable, this agreement but superadds ten per cent. to 
them. Neither did the fact that Mallory neglected to give the 
appeal bond within twenty days, as allowed by the court, pre- 
vent him from suing out a writ of error at any time within three 
years after the decree was rendered. ‘The delay or forbearance 
in collecting the demand is, then, the entire consideration for 
‘the promise here sued on; and this is shown in the declaration. 
That such agreement constitutes usury, we should be sorry to 
entertain 2 doubt. Were such agreements to receive the sanc- 
tion of the law, the statutes against usury would be, in many 
cases, perhaps the greater number, utterly impotent to effect the 
‘end proposed. It has long been settled that cases of usury are 
not confined to precise loans of money, but they extend to cascs 
where the relation of debtor and creditor exists, and to cases cf 
wares, merchandize, or commedities.—Drew v. Power, 1 Sch. & 
Lef. 191; Grimes v. Shrieve, 6 Mon. 553. And when the con- 
tract on its face shows that more than the legal rate of interest 
as reserved for forbearance, the declaration is demurrable; fer 
that which appears need not be pleaded or averred.—Dysart vy. 
Logan, 2 J. J. Mar. 428. ‘The charge in the case before us 
«cannot be justified upon the idea of any risk which Matlock in- 
curred ; for he incurred no hazard but such as is common t» 
forbearance in all cases. 

We feel quite sure that this agreement, in legal contempla- 
tion, is usurious, and the judgment of the court upon the de- 
murrer must be affirmed. 


45 
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1. A court of equity will not interfere at the suit of one of the defend- 
ants in a judgmentat law, to compel the plaintiff to collect his judg- 
ment out of another defendant, who by agreement with his co-de- 
fendant had bound himself to pay it. 

. Relief wilt not be decreed toa complainant upon the case establish- 
ed by the answers and evidence, when it is directly opposed to the 
allegations of his bill. 


ws 


Appeat from the Chancery Court at Mobile. Tried before 
the Hon. J. W. Lesesne. 


Jones & Stewart, for appellant : 

It is said equity cannot give relief in sucha case as this. If 
this be so, it is very ineffectual to suppress fraud. ‘This is » 
fraudulent device of Barney.—1 Story’s Eq.,.§ 186-87-88-90. 

Equity has jurisdiction to apply a remedy where a creditor’s 
judgment is satisfied and it is attempted to be set up against the 
debtor.—2 Story’s Eq., § 876, 886, 877. Equity gives ova 
in all such cases.—Ib. § 903, 861, 862, 906, 907, 874, 872; 9 
Ala. 463. Equity will not restrict itself by emma the 
cases where it will take jurisdiction to suppress fraud.—2 Ala. 
O72. 

Where a contract is made, it must not only be in good faith 
between the parties, but must not be mala fide as to others.— 
Story’s Eq., 333. 

The principle that where a creditor has two funds or means of 
payment, equity will compel him to resort to the one which will 
save another from loss, is too elear and familiar to need authori- 
ty. It is fully recognized by this court as well as all others. 

It is said equity will not interfere between a creditor and a 
surety, but will leave the creditor without control. This ques- 
tion, as a single naked question, it is not necessary to consider ; 
there are here other equitable grounds and circumstances. Here 
is necessary loss to Skinner; here is fraud, contrivance, bad 
faith and violation of covenant. 

Besides, if that argument could apply to the State Bank, it 
does not apply to Fuller. 

The State Bank was guilty of no collusion. The State Bank 
wa3 vo.untarily constituted ereditor of Skinner, Skinner hay- 
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ing confidence in its good faith, and would only ask to be re- 
stored to the condition of creditor of the State Bank. 

But here Fuller, by his own act, constitutes himself creditor 
of Skinner by an act of an unusual nature, and afterwards set 
himself upin the character of an arbiter between Barney and 
Skinner, knowing that it will defraud Skinner, and without ne- 
eessity so far as his objects and necessities require. He cannot 
elaim the position of a fair or honest creditor, and has no claim 
which equity will look to. 

Barney, by his own eonduct and his acts, has chosen to eon- 
sider the payment by him made to the bank as payment of Skin- 
ner’s share of the debt, for he charged him with it in account, 
and assumed that position in settling with Skinner, and elected 
to consider the remainder yet due as his owndebt. This he had 
x right to do as between the parties. Barney is in the condition, 
therefore, of principal debtor as to the balance, and it is his 
own debt. Fuller is in the same condition, for his eontract was 
to pay the money and give time to Barney. Barney was in his 
contract the party to pay. The fact clearly appears in the 
prooof and in his own answer. 

The gross evasion of the answer, in answering what nobody 
charged, and in wholly failing to answer what was eharged, and 
in seeking to evade the force, trne meaning and object of his 
ugreement, sufliciently shows the position he occupies towards 
Skinner, and that alone is strong evidence of fraud, and that he 
has no standing ina court of equity, and should have none. 

As to Fuller, he, in reality, has no interest in the question. 
He is safe, at all events, and is precisely where he expected to 
be, independently of Skinner. 

To allow these parties to carry out their scheme, would be to 
give them the aid of equity as am auxiliary to fraud. 


Jno. A. CAMPBELL, contra ? 

We insist that no relief can be granted, because the allega- 
tions of the bill are contradicted by the answers and are not 
sustained by the proof—Reavis’ Dig. 263; 13 Ala. 681; % 
How. S.C. R. 137. 

The rights of Fuller being those of a ereditor, a debt in whieh 
the parties were jointly and equally bound at the time of the eon- 
tract, in which there were no relations of principal and surety, 
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the arrangements made by Barney and Skinner could have 
no operation on these claims of Fuller, nor will the court inter- 
fere to control the rights of the creditor.—3 Ala. 728; 1 Gill 
& J. 346; 2 Barb. 484; 6 Vesey 714. 


COLEMAN, J.—The complainant’s bill in this case alleges 
in substance that in November, 1845, the Branch of the Bank 
of the State of Alabama recovered two judgments, one against 
the complainant, and the other against the defendant Barney 
und one W. C. Stanley, on a note made by complainant and 
Barney as principals, and said Stanley as their surety ; that by 
an agreement made between said Skinner and Barney on the 
27th March, 1846, Barney undertook, for a valuable considera- 
tion, to pay said judgments. 

The bill alleges that Barney paid the amount due on the 
jadgment to the bank, but in so doing he resorted toan artifice, 
the object of which was to violate his agreement and compel the 
complainant to pay the judgment; that he caused an assign- 
ment of the judgment to the defendant Fuller, the broker from 
whom he borrowed the money to pay it; that Barney agreed 
with Fuller that he should lend Barney the money necessary to 
pay the judgment, which loan was to be repaid, with such rate of 
interest or commission as they agreed on, at a certain deferred 
period; that Barney induced Fuller to procure a transfer of the 
judgments, apparently as security to himself, and as a purchase 
as to complainant, but that in reality it was a payment of the 
judgment to the bank, made by the procurement and for the use 
of Barney; that Fuller holds said transfer for the use of, and 
under the control of Barney, and uses the judgment against 
complainant as Barney directs, and that they were then pressing 
the complainant with an execution issued on the judgment. The 
complainant asks specifically that the judgment be decreed to be 
satisfied and perpetually enjoined, and for general relief, &e. 

Barney controverts the alleged undertaking on his part to pay 
said judgment, and the answers of Barney and Fuller fully de- 
ny all the complainant’s allegations as to the payment of the 
judgment, or that the transaction with the bank was other than 
« purchase by Fuller, in good faith, of the judgments. In these 
«denials the answers are responsive to the bill, are sustained by 
the testimony of Lewis, and not impaired by that of Wilson. 
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Upon a consideration of the whole case we are constrained to 
come to the conclusion that Fuller is the bona fide purchaser 
und owner of the judgments. 

This view of the case makes it unnecessary to examine and 
decide whether Barney was bound by agreement to pay the 
judgment, as alleged in the bill. Admitting that Barney was so 
bound, can a court of equity be asked to interfere with the rights 
of Fuller asa creditor, and control him in the mode of collecting 
his judgment? We have been unable to find any authority for 
such an interference. Even in the case of a proper suretyship, 
the general rule is, that a court of chancery will not compel a 
creditor to proceed against the principal debtor before he resorts 
to the surecty.—3 Ala. 728; 6 Ves. 714. The bill in this case 
was evidently not framed for sucha purpose. ‘The relief sought 
for in the bill is based on the allegation that Fuller is not the 
owner of the judgment, and relief cannot now be given, necessari- 
ly founded on the fact that Fuller is the owner of the judgment. 
‘The principle is well settled that relief can only be granted on a 
state of facts substantially corresponding with the allegations of 
the bill.—Reavis’ Dig. 263, and the cases there cited; 15 Ala. 
681. The relief asked against Fuller in the character of a judg- 
rent creditor of Skinner and Barney is based on a fact direct- 
iy opposed to the allegations of the bill. 

Let the decree be affirmed. 


Darean, C. J., not sitting. 


JONES vs. STEWART. 


1. On a trial of the right of property to slaves levied on under execu- 
tion and claimed by a son-in-law of the defendant in execution, it is 
not error to charge the jury, that in determining the bona fides of the 
sale from the defendant to the claimant, they might look to cirenm- 
stances of uuusual particularity attending it, as tending, if unex- 
plained, to show fraud. 

. When the bill of exceptions does not purport to set out all the evi- 
dence, the appellate court will presume, against the party excepting, 
that an affirmative charge was sustained by the evidence. 


a) 








1o. 
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Error to the Circuit Court of Wilcox. Tried before the 
Hon. Geo. Goldthwaite. 


Tis was a trial of the right of property to certain slaves, 
which had been levied on under execution in favor of Stewart 
against Benjamin B. Patton, and claimed by the plaintiff in er- 
ror who was a son-in-law of Patton’s. The judgment on which 
the execution was issued was rendered on the fifth of March, 
1849. It was shown, on the trial, that the slaves belonged to 
the defendant in execution up to the last of January, 1849, at 
which time the claimant contracted to purehase them, and pair 
the price agreed on in cash, and that witnesses were called in to 
count the money and witness the bill of sale, It was also proved, 
that at the time of the sale the defendant was in failing circum- 
stances, and that the claimant was advised by counsel to have 
the bill of sale witnessed. The court charged the jury, “ that 
if the defendant and the claimant were unusually particular in 
relation to the sale, they might, in determining the question of 
fraud, look to such circumstances of particularity, as tending, if 
unexplained, to prove fraud ;”’ to which charge ihe claimant ex- 
cepted. ‘There was a verdict and judgment in favor of the 
plaintiff in execution. 


Gro. W.. Gay e, for plaintiff in error, 
C. C. Se.rers, contra. 


CHILTON, J.—The charge asserts the principle, that the 
jury in determining as to the bona fides of the sale, might look 
to circumstances conducing to show unusual particularity, as 
tending to show a fraudulent intent. 

If this charge wes warranted by the testimony, we are una- 
ble to percieve any thing improper in it. Although, in the lan- 
guage of the books, “fraud seeks concealment,” yet the eni- 
ployment of unwonted particularity is sometimes not the least 
effectual mode of screening it from detection. Parties, in ma- 
king sales of property, conscious of purity of motive, are ordi- 
narily content with the observance of the easy and natural means 
to which resort is usually had, and which being natural and easy, 
and in accordance with our experience, furnish of themselves 
evidence of ingenuousness. While on the other hand, fraud, 
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‘suspicious ¢f itself, is wont to seek additional props, and some- 
‘times overleaps itself in the attempt “‘ to make assurance doubly 
sure.” 

From the very nature of the subject, however, it is impossible 
to lay down any general rule as to what circumstances of parti- 
cularity shall be considered evidence of fraud. It is obvious 
that there are many cases in which the circumstances may not 
only justify, but require the exercise of extraordinary caution, 
and make such caution consist with the best intention. Where- 
as, under other and different circumstances, such unusual parti- 

-cularity would be evidence that the parties were endeavoring to 
bolster up what they knew to be a fraudulent transaction. 

In this case the bill of exceptions does not purport to set out 
all the proof; so that it is impossible for us to say whether the 
circumstances in proof did not fully justify the charge. To 
presume that the charge was abstract, would be to indulge a 
presumption in favor of the party excepting, and against the re- 
gularity of the judgment and proceedings in the court below ; 
whereas the settled doctrine of this court is to construe the bill 
of exccptions most strongly against the party excepting, and to 
presume that an affirmative charge was sustained by the evidence. 

It results that the judgment of the court below must be 
affirmed. 


HOLMAN vs. WHITING. 


1. An endorser who is fully indemnified, or one for whose accommo- 
dation the note was drawn and who ‘nas received the beuefit of it, is 
not eutitled to notice of -its non-payment. 

“2. On a demurrer to evidence the court must assume as true every fact 
which a jury could, with any propriety according to the evidence, 
find to be true. 

.3. A., as attorney, recovered a judgment against E. & R. for $900, but 
could not obtain satisfaction by legal process. R. proposed to give 
his individual note with a good endorser, for about $300, in full satis- 
faction of the judgment. He also afterwards proposed to give his note 
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for the same amount with W., who was his mother, as eridorser,; and 
that A. should assign the judgment to her. A. accepted the latter 
proposition, and executed an assignment of the judgment to W. 
The assignment was delivered to R., who thereupon gave his note 
for the required amount endorsed by W., payable in Bank. A. eu- 
dorsed the note to H., who brought assumpsit on it against W., and 
relied on these facts to execuse want of notice. It was held, 

That the evidence, on demurrer to it, was not sufficient to justify the 
inference that W. assented to the assignment of the judgment to her, 
or that she was informed of it. 


Error to the County Court of Mobile.. 
Hamixton, for plaintiff in error. 
G. N. Stewart, contra. 


DARGAN, C. J.—This suit is against the endorser of a 


note made by Rouse and negotiable and payable at the Bank of 


Mobile; conseqrently the defendant’s liability is to be ascer- 
tained by the law merchant regulating inland bills of exchange. 
As there was no demand of payment and notice to the endorser 
of the maker’s failure to pay, she was discharged, unless tlie 
evidence, which was demurred to, will excuse such omissions. 


The substance of the evidence may be thus stated: Mr. Adams.. 


as an attorney, recovered a judgment against Ensign & Rouse 
for near nine hundred dollars, but could not obtain satisfaction 
hy legal process ; Rouse proposed to Adams that he would give 
his individual note, with a good endorser, for about three hun- 
dred dollars, in full satisfaction of the judgment, but afterwards 
proposed that Adams should execute an assignment of the judg- 
ment in favor of Mrs. Whiting, who is the mother of Rouse, and 
that she would endorse his note for the amount agreed on. This 
proposition was assented to by Adams, and he having a personal 
interest in the judgment, as well as being the attorney who re- 


covered it, executed an assignment of the judgment in favor cf 


Mrs. Whiting and delivered it to Rouse, who thereupon deliv - 
ered the note sued on endorsed by the defendant; but Adams 
never conversed with Mrs. Whiting, nor was it shown that she 
ever assented to this assignment of the judgment, or even knew 
of its existence. Upon this evidence, it is contended that: the 
defendant must be considered as an endorser who is fully indem-~ 
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nified, or as one for whose accommodation the note was made 
and endorsed for his own benefit. The rule of law, I admit, is, 
that an endorser who is fully indemnified, or one for whose bene- 
fit the note is made and who endorses it, receiving the proceeds 
or benefit of the note, is not entitled to notice of its non-pay- 
ment; for the whole object and reason of the notice, in such a 
case, fails. But we are of opinion, that the evidence would not, 
with the least degree of propriety, justify the jury in drawing 
the inference, either that the defendant was indemnified, or that 
the note was made and endorsed for her accommodation. The 
enly act she did in person was to endorse her name on the note 
of Rouse. This, within itself, would show her to be a common 
endorser and entitled to notice of non-payment; and there is no 
evidence whatever that she ever assented to the assignment of 
the judgment to her, or that she knew of the existence of such: 
assignment. ‘There was consequently no evidence, from which 
the jury, with any propriety, could have drawn an inference that 
would have bound the defendant to the payment of the note... It 
is said, and I think correctly, that upon a demurrer to evidence, 
the court must assume as true every fact that a jury could with 
any propriety, according to the evidence, find to be true.—Dickey 
¥. Schreider, 8S. & R. 413; Carson v. The State Bank, 4 Ala 
148. This is the extent to which this rule has been carried. 
aad before the court could assume the fact as true, there skould 
be at least some propriety in the verdict cf a jury finding it so; 
but if the jury could not legally or reasonably draw the infer- 
ence that the fact was true from the evidence, then the court 
cannot assume the fast to be true. We cannot perceive how a 
jury could have found that Mrs. Whiting ever assented to the 
assignment of the judgment to her, or even that she ever knew 
of its existence, for there is no proof of either of these facts :: 
consequently we cannot assume that she was indcmnified, or that 
the note was made and endorsed for her accommodation. She 
must, therefore, be considered as a common endorser and enti- 
tled to notice of the dishonor of the note. Let the judgment be- 
afirmed. 
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1. It is erroneous to dismiss an appeal from a justice of the peace to 
the Circuit Court, on account of a defect in the appeal Loud, when 
the appeliaut offers to execute a new and sufficient bond aud pro- 
ceed to trial forthwith. 


Error to the Circuit Court of DeKalb. Tried before the 
Hon. George W. Lane. 


A JUDGMENT was rendered by a justice of the peace in favor 
of Turrentine v. Watts, on which an execution was issued and 
levied on certain personal property, to which a claim was inter- 

posed by Appleton, and bond given to try the right thereto. A 
.trial was had before the justice, and the property was found sub- 
_ ject to the execution. ‘The claimant appealed to the Circuit 
.Court, and executed an appeal bond which was defective. An 
-order was made at the Fail ‘Term, 1845, of the Court, that a 
new bond be given.within one hundred and twenty days; and at 
.the Spring ‘Term, 1847, the appeal was dismissed. ‘The judg- 
ment entry recites“ that said appellant had failed to give a good 
and sufficient bond, in accordance to a previous order of this 
court, and does now faii to guve the same. It is therefore order- 
ed by the court. that said appeal be dismissed,” &c. It appears 
from the bill of exceptions, that the appellant offered to execute 
a new.and sufficient bond and proceed to trial forthwith. 


J. B. Martin, for plaintiff in error, cited Bradford v. Daw- 
son & Campbell, 2 Ala. 2U3; Carter v. Pickard, 11 ib. 673; 
Alford v. Johnson, 9 Por. 820; Jenkins v. McCawley, 1 Stew- 
art 61. 


COLEMAN,.J.—The court below decided that the appea! 
bond given in this case in pursuance of a previous order of the 
court was insufficient, for the wantof a proper authority on the 
;part of the agent making the same,.and that the cause should 
be dismissed, although the plaintiff announced himself prepared 
-to execute a suflicient bond, and offered to execute a good and 
sufficient bond and go on with the trial. 

Without inquiring into the correctness of .the decision reject- 
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ing the bond previously filed, we have no hesitation in deciding 
thatthe court erred in refusing to permit the plaintiff to make « 
new and sufficient bond. 

In Bradford v. Dawson & Campbell, (2 Ala. 203,) it was held 
that the claim bond is intended as a security for the plaintiff in 
the execution; and although he may insist on the execution of 
such a one as the statute directs, yet the elaim ought not to be 
«dismissed on account of a defective bond, if the claimant will ex- 
ecute a good one under the direction of the court, when the ex- 
ception is allowed. This practiee has been repeatedly recognized 
m analagous cases, and we cannot doubt its correctness.—A]- 
ford v. Johnson, 9 Por. 320; Carter v. Pickard, 11 Ala. 675. 

Let the judgment be reversed and the cause remanded. 


BARNES vs. THE MAYOR & ALDERMEN OF MOBILE. 


1. A retrospective operation will never be given to a statute, unless 
the intention clearly appears on its face that it should so operate. 

. When the judge, by cousent of the parties, is substituted in lea of 
a jury to try the facts of a case, his devision cannot be revised by the 


ts 


appellate cowmt. 

3. It's the daty of the court to constrne a law or ordinance and gather 
its intennon from the law itself, aud uot fre contemporaneous 
avowals of the individual framers of it. 


2 


Error to the Circuit Court of Mobile. ‘Tried before the 
Jion. John Bragg. 


A supGmMeEnt was rendcred by the Mayor of the City of Mo- 
dile against the plaintiff in error for a fine of twenty-five dol- 
Jars and costs, for his infraction of a city ordinance. The de- 
fendant appealed to the Circuit Court, where judginent was 
again rendered against him, to reverse which he prosecutes this 
writ of error. ‘The facts of the case may be collected from the 
opinion. 


Lixpsay & Grispsons, for p'aintiff in error. 
) l 
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Jonxn A. CampsBELL, contra. 


CHILTON, J.—The ordinance passed by the corporate au- 
thority of Mobile, for the violation of which the judgment now 
sought to be reversed was rendered against the plaintiff in er- 
ror, is in these words: ‘* Sec. 1. Be it ordained by the Mayor, 
Aldermen and Common Council of the City of Mobile, that from 
and after the passage of this crdinance, it shall not be lawful for 
any person, or persons, to establish within the corporate limits 
of the city of Mobile the boiling of any materials of which soap 
or candles are made, or any factory of soap or candles, except 
in the manner provided for in the second section of this ordinance. 
See. 2. Be it further ordained, that any person or persons desi- 
rous of engaging in the business of making soap or candles, shal! 
first obtain the written ecrtificate of the board of health, that 
the location which he or they have selected for the purpose, is 
such as will not prove injurious to the health or comfort of the 
neighborhood. ‘This certificate shall be submitted to the Mayo 
of the City of Mobile, and if he approve the same, he shall grant 
1 license for the boiling or making of soap at the place named ™ 
said certificate.’’ The third section provides a penalty against 
any one who shall establish within the corporate limits of ti: 
city any manufactory of soap or candles, without having ob- 
tained the license provided for in the second section, of twenty 
five dollars for each day the same shall be continued. 

This ordinance was approved on the 4th of August, 1847, and 
the plaintiff in crror, insisting that it was not the design of the 
Common Council to subject to such ordinance manufactories of 
soap and candles which kad been established previous to its 
passage, proved that his soap factory had been established and 
was in operation several years before and at the time the ordi 
nance was passed, and that he had not established any factor) 
or materials for the boiling of soap or making of candles withi» 
said corporate limits, since said ordinance was passed. The 
ease has been argued before us by the cotnsel for the plaintiff 
in error, under the apprehension that this proof was excluded 
hy the Circuit Court ; but upon inspecting the record, it will be 
seen that he was under a misapprehension, and that the proof 
was admitted. 

We entirely agree with him that the ordinance is alone appli- 























709 





JUNE TERM, 1851. 
Barnes v. The Mayor & Aldermen of Mobile. 








cable to establishments for the boiling of materials and the manu- 
facture of soap and candles, erected or established after its pas- 
sage, and that it was not designed to embrace those which were 
then in existence. ‘This construction would seem to result from 
the language itself—‘‘ that from and after the passage of this 
ordinance, it sha!l not be lawful for any person or persons to 
establish,’? &c.; that is, permanently to erect, a manufactory 
for the making of soap or candles, or the boiling of materials 
from which they are made. The language of this ordinance does 
not justify us in giving it a retrospective operation; and such 
construction will never be indulged, unless the intention obvi- 
ously appears from the law or ordinance that it should so ope- 
rate.—-See Hays v. Gould, at the present term, and cases there 
cited. But notwithstanding this conclusion, the plaintiff in er- 
ror can take no benefit from it in the present trial, as he failed 
in the court below to call forth the action of the court upon it as 
constituting a defence to the action. ‘The judge, by consent, 
was substituted in lieu of the jury, to try the facts, and the de- 
fendant below prayed the court for judgment in his favor, on 
the grounds that the corporation had no power to pass the ordi- 
nance, and because the proof showed that the defendant had not 
violated its provisions. ‘This motion for judgment, as _predi- 
cated upon the proof, does not raise the question of the liability 
of the plaintiff in error, as affected by the erection of his estab- 
lishment anterior to the passage of the ordinance. It merely 
presents a question of fact to be determined upon all the proof, 
and this the bill of exceptions does not purport to set out; but if 
ail the evidence bad been spread upon the record, we should have 
no more power to revise the verdict of the judge upon the facts, 
than if such a verdict had been rendered by a jury.—Etheridge 
vy. Malempre, 18 Ala. 565; 16 Pet. 169; 7 How, U.S. R. 833. 

We entertain no doubt but that the corporation has full power 
given it by the Legislature (Acts of 1844, 179, § 15, 189, § 43,) to 
pass such ordinance. It is but a statutory police regulation, de- 
signed to promote the health and comfort of the citizens. 

Therc is no force in the exceptions that the court rejected evi- 
dence showing that a committee of the corporation had, previous 
to the passage of the ordinance, examined the establishment of 
the plaintiff in error and pronounced it a public benefit. It is 
not pretended that this amounted to a contract between the city 
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and the plaintiff in error; nor does it even appear that the ex- 
amination referred to was an authoritative, binding act of the 
corporation as such. It is therefore unnecessary for us to in- 
quire what would be the effect of a contract entered into between: 
the corporation and a citizen, for the erection of such an estab- 
lishment, upon the powers of the corporation to abate it, should 
it subsequently turn out to be a public nuisance. The proof of- 
fered of the existence of another establishment of a similar kind: 
in the city at the time the ordinance was passed, and that it was: 
the avowed object of the corporation not to include them in the 
provisions of the ordinance, was properly ruled out, as obviously 
illegale It is for the court to construe the ordinance and gather 
the intention of the law-maker from the law itself, and not fron» 
the contemporaneous avowals of the individual law-makers. But 
this has not been seriously insisted on; and, according to the 
construction we have placed upon the ordinance, the exclusion 
worked no injury to the plaintiff in error. Our conclusion is, 
that although it is quite probable the plaintiff in error had a 
good defence in the court below, the record does not place him in: 
a condition to avait himself of it in this court. 
Let the judgment be affirmed. 


LL OO 


MURRAY & DURAND, Ex’rs, vs. TARDY. 


¥. When the transcript of a record contains a judgment only, and the 
clerk certifies “that the same is all the record of said cause on file, 
the balance being lost or mislaid,” the existence of a writ, declara- 
tion aud plea cannot be presumed from the recitals in the judgment 
entry that the parties appeared in court by their attorneys, and joined 
issue, and that the jury returned a verdict for the plaintiff. 

After the rendition of a judgment, the defendant is entitled to notice 
of a motion by the plaintiff for leave to substitute papers and file 
them as a part cf the record of the cause. 


Error to the Circuit Court of Mobile. Tried before the 
Fion. John Bragg. 
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G. N. Srewart, for plaintiffs in error =" 

1. The substituted papers cannot be recognized as parts of 
the record. The order to substitute is erroneous, because, Ist, it’ 
was made without any proof of the loss,.and it is not shown: 
whether the loss was before or after judgment; 2d, it was made: 
without notice to the defendants below; 3d, it is general and too: 
broad ; it allows plaintiff to file what he pleases, without any 
proof or restriction, whether similar to the papers supposed to 
be lost or not ; 4th, it is confined to plaintiff, and does not extend* 
to the defendants, nor to supply the whole record. The substi- 
tuted papers do-not appar to be filed under the order, nor does 
it appear they were authorized to be filed.—Doswell v. Stewart, 
11 Ala. 629; McLendon v. Jones, 8 ib. 298 ; Dozier v. Joyce, § 
Por. 303; Williams v. Powell, 9 ib. 493. 

2. It docs not appear that the papers existed at the time the 
judgment below was rendered, therefore the judgment is errone- 
ous.. But if they did then exist, and were lost afterwards,.then 
the court cannot affirm, but mast dismiss the writ of error,. so 
that a new writ of error may be sued out when the whole reeord 
is properly substituted. 


Percy WALKER, contra: 

1. The order of the Circuit Court for the substitution of* the 
papers was proper.—5 Ala. 608. Tosustain a judgment, every 
thing compatible with the record will be presumed ; hence it fol- 
fows, that the order for: substitution will be presumed to have- 
heen made upon the proper application and proof.—3 Stew. 444;: 
1f Ala. 590; 1 Por. 479; 1 Ala. 80-182; 14S. & R. 220; 3 
Dana, 454. - 

2. Every reasonable intendment will be made in favor of the 
regularity of the proceedings of courts of general jnrisdiction.— 
$ Ala. 109-632; 15. J. Mar. GOY. ‘Though no plea appears: 
m the record, the judgment will be supported. The entry show- 
ing that the parties appeared in court, joined issue,and that the: 
jury found for the defendant in error, it will be presumed that a 
plea was filed, &c.—2 Ala. 287 ; Ib. 337; 3 ib. 682; 3S. & P.. 
431-269; 7 Port- 33; 18 Ala. 629; 2S. & P. 141; 3 Por. 887;: 
3 Dana, 454. 

3. The rule in regard to judgments by dcfault, when no dec- 
‘laration appears, docs not apply here; but every thing ne- 
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cessary to uphold the judgmert will be presumed, and it will 
therefore be intended that there was a writ, declaration, &¢.—3 
Ala. 557; 6 Por. 352; 15 Ala. 841; 21 Wend. 40; 17 Ala. 278-9. 


COLEMAN, J.—Two transcripts of record are filed in this 
cause. In the first transcript the clerk certifies a judgment 
only, and that the same is all ‘the record of said cause on file, 
the balance being lost or mislaid.”’ 

The counsel for the plaintiff in the court below insists that 
the judgment ought to be sustained, because the entry shows 
that the parties appeared in court, joined issue, and the jury 
found a verdict for the plaintiff, and that hence the existence of 
a writ, declaration and plea should be presumed. We do not 
think we are authorized to go so far, and in that aspect of the 
case, must declare the judgment erroneous. 

In the second transcript, it appears that after the writ of er 
ror was sued out, to-wit, on the 16th of January, 1851, an order 
was made in said cause in the court below, in these words: **Or- 
alered by the court, that the -plaintiff have leave to substitute 
papers, to-wit, writ, declaration, &c., in this cause, and that be 
tile them as part of the record of said cause.” 

There is nothing in the record showing that the defendant had 
any notice of this proceeding, and the question arises whether it 
can be sustained without such notice? ‘There seems to be some 
contrariety in the opinions heretofore expressed by this court on 
this subject. In the case of Wilkinson et al. v. Branham, 5 
Ala. 608, it was held, that though if is proper to require no- 
tice to be given to the defendant, that a motion will be made to 
substitute a declaration; yet if the court grant the motion with- 
out a previous notice, its action wiil not be considered as void or 
irregular. ‘The cases of Dozier v. Joyce, 8 Port. 303, and Wil- 
liams v. Powell, 9 ib. 493, go strongly to show the necessity of 
notice. In the case of McLendon v. Jones, 8 Ala. 298, the 
judge, in speaking of the rights of our courts by the common law 
to substitute lost records, says, ‘* Of course the substitution can 
only be made, after a personal notice of the intention to move 
the court, and this notice should be sufliciently explicit to ad- 
vise the opposite party of what is intended.”’ In Doswell v. Stew- 
art, 11 Ala. 629, the Chief Justice says: ‘* Whether we cox- 
sider the proceeding in reference to the statute or the common 
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law, a notice is indispensable to its regularity, and this should 
be shown either by the return of an officer upon a formal notice, 
or by an affirmation of the fact upon the record.” 

It is certainly a most important legal rule, and altogether es- 
sential to the proper administration of justice, that whenever a 
party’s rights may be acted on by a court, he should have notice 
thereof, that he may appear and cross examine the witnesses 
and defend his interests. The decision in the case of Wilkin- 
son et al. v. Branham seems to be founded on the supposed le- 
gal presumption, that after a judgment the parties are still in 
court and conversant of all that may be further done in the case. 
This, however, is well known not to be true in the practice of 
the courts of this State; and if a party should be allowed after 
judgment to substitute a record, without actual notice, the ad- 
verse party would be deprived of the important legal right of 
having an opportunity of questioning its loss and disputing the 
truth of the secondary proof. 

The judgment is reversed and the cause remanded, 


Darean, C. J., not sitting. 


PAIT vs; PAIT, 


1. A notice which alleges that the plaintiff was bound as security for 
the defendant on a certain note which is particularly described, that 
judgment was rendered thereon against him, that execution had is- 
sued on said judgment and that the plaintiff had been compelled to 
pay a certain sum of money thereon, and specifies the court in which 
the judgment was rendered and the time of its rendition, is sufficient 
to authorize a summary judgment | Clay’s Dig. 531, 3 3,] against the 
principal, in the same court in which the former judgment was ren- 
dered, althongh the notice does not state in whose favor the judg- 
ment was rendered, nor the amount of it, nor the time of the pay- 
ment by the security. 


Error to the Circuit Court of Talladega: Tried before the 
IIon. Robert Dougherty: 
46 
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Woopw arp, for plaintiff in error. 
Morcan, contra. 


CHILTON, J.—The statute declares that “in all cases 
where judgment shall be entered up in any court of record, cr 
by any justice of the peace, against any person or persons as sc- 
curity or securities, their execators or administrators, upon any 
note, bill, bond, or obligation, and in ali cases where execution 
shall be awarded by, or issued from any of the courts of record, 
or any justice of the peace, against any person or persons as se 
curity or securities, &c., upon any bond, &c., and the amount 
of such judgment or obligation, or any part thereof, hath been 
paid or discharged by such security or securities, his heirs, &c., 
it shall be lawful for such security, &c., to obtain judgment by 
motion against such principal obligor or obligors, &c., in any 
court,.&c., where such judgment may have becn entered up, 
and execution awarded against such security or securities, &c., 
for the full amount which may have been paid, with interest,”’ 
&e.—Clay’s Dig. 531, § 3. 

The notice in this case, which was treated as the motion, and 
to which a demurrer was sustained by the Circuit Court, al- 
though exceedingly informal, yet when properly analyzed, will 
he found to-present a case which falls within the substantial re- 
quirements of the statute. 

It shows the exeeution of a note, which is described with great 
particularity, the date, amount, when and to whom payable, and 
that the defendant was the principal, and the plaintiff his secu- 
rity; that judgment upon this note was rendered at a certain 
term of the County Court of Talladega county, and execution 
was issued thereupon, and the plaintiff ’s payment of three hun- 
red dollars on said judgment, in consequence of which he moves 
for judgment against the principal, for the amount paid and in 
terest. Now, although it is not stated inwhose favor the judg- 
ment was rendered, nor the amount of it, nor the time when the 
three hundred dollars was paid, yet we think the judgment being 
in the same court, reference may be had to it to supply these for- 
mal defects, and the party can be allowed to prove the time of 
his payment, so as to fix the date from which interest would ac- 
eruc. It would certainly have been more regular to have de- 
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scribed the judgment accurately, referring the court to it, and to 
have set out the time of the payment; and I confess I have had 
vome difficulty in sustaining the motion, as I am indisposed to 
encourage such loose mode of pleading. But as the defects can 
hardly be said to be substantial, we think the demurrer should 
have been overruled. 

Let the judgment be reversed and the cause remanded. 


OOOO Oe 


STEIN vs. BURDEN. 


1. The Judge of Probate has jurisdiction to grant writs of ad quod dam- 
num in those cases in which the Judge of the County Court had au- 
thority to grant them before the abolition of the County Court. 


Error to the Probate Court of Mobile. 


Abert STEIN made application, by petition, to the Judge of 
Probate of Mobile, for a writ of ad quod damnum to ascertain 
the damages occasioned to those interested, by the construction 
vf an aqueduct, resorvoir and dams, which he intended to con- 
struct at a point on Bayou Chautauque for the purpose of bring- 
ing water from the bayou into the city. The application was 
made under the authority of an act of the General Assembly, 
approved December 25, 1841, entitled ‘* An act to amend an act 
passed vanuary 7, 1841, entitled ‘an act for the promotion of 
the health and convenience of the city of Mobile, by the intro- 
duction into said city of a supply of wholesome water to be used 
for domestic purposes and for the extinguishment of fires.’ ”’ 
‘Those persons who owned lands above and below the point on the 
bayou, where the works were to be erected, were made defend- 
ants to the petition, and notified of the time and place of execu- 
ting the writ. On the petition of John Burden, one of the de- 
fendants, a supersedeas of the writ was granted, on the ground 
that the Judge of Probate had no jurisdiction in the case; and 
at the next regular term of the court, on motion of said Burden, 
the said writ of ad quod damnum was quashed, for want of ju- 
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risdiction in the court to issue it, and a judgment for costs ren- 
dered against said Stein, to reverse which he prosecutes this 
writ of error. 


F. S. Birount, for plaintiff in error. 
No counsel, contra. 


DARGAN, C. J.—The only question presented for our re- 
vision by the record is this, whether the judges of the Courts 
of Probate have jurisdiction to grant writs of ad quod damnum, 
in those cases in which the judges of the County Courts had au- 
thority to grant them, before the County Courts were abolished ? 
The act of the 11th February, 1850, by which the Courts of 
Probate were established and organized, in lieu of the County 
Courts, defines many of the powers and duties of those courts, 
but expressly denies to them some powers that had been former- 
ly exercised by the County Courts. ‘The 9th section of the act 
provides, that the judges of the Courts of Probate in their re- 
spective counties shall, as members of the Commissioners’ Court 
of Roads and Revenue, perform all the duties that had been 
done and performed by the judges of the County Courts, and 
further, that they should have and exercise full jurisdiction of, 
and do and perform all things now required of the judges 
of the County or Orphans’ Court, except as therein is ex- 
cepted and provided, &c. On the 13th day of February, 1850, 
the Legislature passed another act, which provides “that the 
duties heretofore required or authorized to be performed by ei- 
ther the judge or the clerk of the County Court, one or both, of 
any and every description, and not expressly prohibited or other- 
wise provided for by the act of the 11th February, 1850, shall 
he performed, under the same rules and regulations, so far as 
they are applicable, by the judges of the Courts of Probate.’’ 
Perhaps the act of the 13th of February effected nothing more 
than the 9th section of the act of the 11th February did. But 
its passage is conclusive to show that the Legislature intended! 
to invest the judges of the Courts of Probate with all the powers 
and jurisdiction that had belonged to the County Courts, save 
only those powers and such jurisdiction as were expressly denied 
them. To determine, therefore, whether the judge of the Pro- 
bate Court had jurisdiction to grant the writ of ad quod damnum, 
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we need only ascertain whether the writ could have been granted 
by the County Court of Mobile, upon the application of the plaintiff 
in error as set forth in his petition, and then whether the act of 
the 11th of February, 1850, by which the Probate Court was 
established and the County Court abolished, denies to the judge 
of the Court of Probate jurisdiction and authority to grant the 
writ. Upon this itis only necessary to say, that the judge or the 
clerk of the County Court would have hed full power to grant 
the writ, under the act of the 25th December, 1841, (Pamphlet 
Acts of 1841, p. 5-6,) and neither the act of the 11th of Feb- 
ruary, 1850, nor any subsequent one, denies this power to the 
judge of the Court of Probate. He therefore had jurisdiction to 
grant the writ, and consequently erred in quashing it on the 
ground of a want of jurisdiction. 
Let the judgment be reversed and the cause remanded. 





~~ 


‘OSTER, ROBINSON & CO. vs. THOMASON, use, &c. 


. A bill of exchange drawn by “ Ebenezer Hearn” may be given in ev- 

idence undera declaration on a bill alleged to have been drawn by 
** Ebenezer Hearne,” 
A statement by a witness “that the habits of business and intimacy 
between himself and the defendant were such that witness had no 
doubt if said defendant lad received notice of protest of said bill, it 
wonld at once have been communicated to witness,” is iuadmissible 
evidence for the defendant in a suit onthe bill, being a mere expres- 
sion of opinion, and uot the statement of a fact within the knowl- 
edge of the witness. 

3. When a bill endorsed by a partnership is dishonored after a dissolu- 
tion of the firm, notice of protest to any one of the late partners is 
sufficient to bind all. 

4. Arecitalin the notary's certificate of protest, that “ notice of the pro- 

test had been left at the offices of the endorsers,’ is not, of itself, 

sufficient to charge an endorser with notice. 


ve 


Error to the Circuit Court of Mobile. Tried before the 
Hon. John Bragg. 
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Assumpsit on a bill of exchange against an endorser. 


Hamixton, for plaintiff in error : 

1. As to the exclusion of the testimony, as shown in the bil! 
of exceptions: ‘I'he question before the jury was the sufficiency 
of the notice of non-payment to the endorsers. The firm of 
Coster, Robinson & Co. had no place of business. The evidence 
was competent to negative the idea that actual notice had been 
given. 

2. The bill of exchange is misdescribed in the declaration. 

8. Proper diligence was not shown. ‘The firm was dissolved 
at the maturity of the bill, and each member of the endorsing 
firm was entitled to notice. The dissolution destroyed the mu- 
tual agency and each must be notified.—Story on Bills of Ex. 
335-6, 343; Story on Prom. Notes, 455; 1 Conn. R. 867; 2 
ib. 654; 7 Watts & Serg. 383; 4 Cowen R.126; 5 Hill’s R. 
232. The assertion and proof that notice was left at the office 
of the endorser, without more, is not enough to charge the en- 
dorser.—Rives v. Parmley, 18 Ala. 259. 


W. G. Jones, contra: 

1. The bill was properly admitted under the declaration. 
The difference in the spelling of the two names makes no differ- 
ence in the pronunciation; and being idem sonans, they are in 
law the same name.—Rex v. Shakspeare, 10 East 83; Dick- 
inson v. Bowes, Kay et al. 16 East 110; Shoober v. Ashurst. 
1 Littell 216 ; Taylor vy. Rogers, Minor’s R. 197; Cantley v. 
Hopkins, 5 Stew. & Por. 58. 

2. The evidence of the witness, as to his intimacy with Coster. 
and his inference from that intimacy, was properly excluded. 
Witnesses must testify to facts, not to their inferences, or opin- 
ions as to prubabilities. 

3. When a bill endorsed by a partnership is dishonored after 
a dissolution, notice thereof to either one of the late partners is 
sufficient, and binds all,—Collyer on Part. 399, § 443, and cases 
there cited; Story on Bills, 356, § 299; ib. 343, § 305; Chitty 
on Bills, 530; Brown vy. Turner, 15 Ala. 833, 

4. The certificate of the notary that notice had been left at 
the offices of the endorsers was sufficient. ‘This precise point 
was so decided in Curry vs. Bank of Mobile, 8 Por. 360. ‘This 
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case is distinguishable from Rives vy. Parmly, 18 Ala. 256. 
There was no evidence in that case that Rives had any boarding 
place in Mobile. Here there was evidence that Coster had an 
office or place of business in Mobile. In that case too, there 
was no other evidence of notice than the notary’s certificate. In 
this case, the notary was examined as a witness, and his testimo- 
ny supplies the deficiencies, if any, of his certificate. 


COLEMAN, J.—This was an action brought by the plaintiff 
in the court below against the defendants, to recover on a bill of 
exchange drawn on the first day of January, 1846, by Ebenc- 
zer Hearn on Messrs. R. L. Walker & Co., Mobile, for the pay- 
ment, four months after date, to Wm. Kitchen, of $1200, and 
endorsed by William Kitchen and Coster, Robinson & Co. 

By the bill of exceptions it appears that the defendants ob- 
jected to the introduction of said bill of exchange, as evidence 
ender the first count in the declaration, because the bill declar- 
ed on purported to have been drawn by Ebenezer “ Hearne,” 
while that offered in evidence appeared to be drawn by Ebenc- 
zer ** Hearn.”? We think, clearly, that there was no error in 
the overruling of this objection by the court. Though there is 
a variance of one lettcr in spelling the two names, they are 
pronounced precisely alike, and idem sonans, they are in consid- 
eration of law the same. In Schoober v. Ashurst, (1 Littell 
216,) it was held that ‘‘ Josiah”’ and ‘‘ Josier”’ should be consid- 
ered the same name, the difference in pronunciation being too 
small to amount to a variance. 

The plaintiff then read as evidence to the jury said bill of 
exchange, and the protest and certificate of the notary public. 
showing the proper demand and refusal of payment of the bill. 
and averring notice of the same to the defendants in these words : 
** Notice of protest left at the offices of the first and second en- 
dorsers.”’ 

The defendants then introduced a witness whostated, in sub- 
st. ace, that the firm of Coster, Robinson & Co. was compose: 
of George Coster, Levi Robinson, and one Robert L. Walker : 
that the firm was dissolved on the lastof February, or first 
March, 1846, after which time they separated; that after said 
ilissolution, witness and said Coster were the acting clerks for 
David Blair & Co., who occupied the same house formerly ocen- 
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pied by Coster, Robinson & Co., and were the only persons em- 
ployed in the store during the month of May, 1846; that at 
that time said Robinson was up the country, and witness did not 
know where said Robert L. Walker was, nor whether he then 
had any office in Mobile. ‘“‘ Witness also stated that he never 
saw any notice of protest of the bill of exchange sued on; that 
he had known the defendant Coster ever since the year 1833 ; 
that he had been eonstantly employed in the same store and 
buisiness with said Coster, for about thirteen years, and their 
habits of business and intimacy had been such that the witness 
had no doubt, if said Coster had received notice of protest of 
said bill, it would at once have been communicated to witness, 
but that he had never heard of any such notice having been re- 
ceived by said Coster. The plaintiff’s counsel moved the court 
to exclude from the jury this last statement, to wit, all that the 
witness stated tending to show that if Coster had received no- 
tice of the protest, then the witness would have been informed 
of it.” The court very properly excluded said statement. It 
was an expression of opinion, and not a statement of a fact 
within the knowledge of the witness, and was therefore inadmis- 
sible as testimony. 

The plaintiff then introduced the notary who protested said 
bill, who stated “‘ that he did not recollect any thing about said 
protest; that he knew it was made by him beeause he had so 
certified ; that he could only state that it was his habit, when a dis- 
solution of a firm whose name was on negotiable paper had taken 
place after the paper was made, and before protest, to give no- 
tice at the office of some one member of the firm, and he had no 
doubt he had done it in this instance.” 

This was all the evidence in the case, upon which the court 
charged the jury, that if they believed notice of protest had 
been left at the office cf any one of the partners of the late firm 
uf Coster, Robinson & Co. on the day the protest was made, 
this was sufficient to authorize a verdict for plaintiff. To this 
charge the defendant’s counsel excepted, and asked the court to 
charge, “‘ first, the plaintiff cannot recover unless he shows that 
some attempt was made to give personal notice of protest to 
Coster, Robinson & Co., or one of them, and on failure to find 
any of them, that then the next best method of giving them no- 
tice had been resorted to; secondly, the plaintiff cannot recover 
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in the absence of proof of the notice having been given during 
business hours; thirdly, if notice may have been left only at 
the office of Robert L. Walker after the dissolution of the firm 
of Coster, Robinson & Co., this would not be sufficient to bind 
the other parties; fourthly, that the evidence in this case is 
not sufficient to authorize a verdict for the plaintiff; fifthly, 
that in order to entitle the plaintiff to recover, it is not sufficient 
for him to show merely that notice of protest was left at the of- 
fice of one of the late firm of Coster, Robinson & Co.; if the 
evidence goes no further than this, the jury must find for the 
defendant; sixthly, that the evidence contained in the protest 
is not sufficient evidence, by itself, to entitle the plaintiff to re- 
cover.”’ 

The court refused each of these charges as asked by the de- 
fendant, and charged the jury that if they believed the notice of 
protest was left on the day of protest at the office of any one of 
the then late firm of Coster, Robinson & Co., this would be suf- 
ficient, without any other proof whatever, to entitle the plaintiff to 
recover. 

We believe the law to be well established, that where a bill en- 
dorsed by a partnership is dishonored after a dissolution, notice 
thereof to either one of the late partners is sufficient to bind all. 
—Collyer on Part. 399, 443; Story on Bills, 336; Chitty on 
Bills, 580. In Brown v. Turner, (15 Ala. 833,) it was decided, 
that when a bill of exchange has been accepted by two persons 
as partners, who at maturity of the bill have dissolved their part- 
nership, and are also absent from the place of their residence, a 
demand made of the agent of one of the partners is sufficient ; 
consequently there was no error as to the number of the partners 
notified. We think, however, that the further ruling of the court 
in the case was in collision with the law as decided in the case of 
Rives v. Parmley, (18 Ala. 256.) In both of these cases the 
proof of notice of non-payment, &c., as contained in the notari- 
al certificates, is the same; the same words (“ notice of protest 
left at the offices’’) being used in both certificates. The court 
decided, in the case referred to, that the certificate of the notary 
did not contain evidence of such diligence as the law requires tu 
charge an endorser; that to charge the drawer or endorser of a 
bill, by notice left at his place of business or residence, it should 
be delivered to a clerk, if there be one at the former place; or tv 
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some proper person at the latter, if any such there be, or it should 
be certified that no one could be found on application at such 
place. It is contended, however, that the verbal evidence of the 
notary furnished, in this case, additional proof of notice, &c. 
We are not disposed to controvert this, but we think that the 
jury must have been led to believe, from the charges given, and 
those refused by the court, that the evidence contained in the 
notarial certificate alone, and without the other evidence in the 
vase, was, in the opinion of the court, sufficient to authorize a 
verdict for the plaintiff. In this we think there was error, and 
therefore order the judgment to be reversed and the cause re- 
manded. 


FONTAINE & DENT vs. BEERS & SMITH. 


1. The declarations of one who is in possessiou of property either real 
or personal, explauatory of his possession, are admissible evidence 
as part of the res geste. 

. When evidence, a part of which is legal, is objected to as a whole, 
the court is vot bound to separate the legal from the illegal part of 
it, but the motion to exclude may be refused. 

. On the trial of the right of property in a vessel, on which an aitach- 
meut had been levied, and a claim interposed under the statute, the 
plaintiffs may prove directions given tothe captain of the vessel by 
the defeudaut in attachmeut, before the levy, under which the for- 
mer acted. 

4. But directions given to the captain by the defendant subsequent to 
the levy aud interposition of the claim are irrelevant and inadmis- 
sible. 

. Whether such subsequent directions would be irrelevant, when of- 
fered in connection with proof that the claimauts held a lieu merely 
for their indemnity, which lien had been discharged by the defend- 
unt afrer the claim hau Leen interposed. Quere? 

6. The declarations or admissions of the defendant, made while in pos- 
session of the brig before the levy, in disparagemeut of his title or 
interest, are admissible evidence. 

. When the parties proceed to trial upon an issue whether “the brig 
levied on was, at the date of the levy, subject to the attachment,” a 
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bill of sale bearing date after the levy is prima facie irrelevant, as be- 
ing outside of the issue. 

®. But such an issue is itself immaterial. 

%. The interest of the mortgagor, while in possession of the property 
before the law day has arrived, is subject to levy; but when the 
mortgagee beconies entitled to the possession, upon default being 
made, he may claim the property. and terminate the sherifi’s pos- 
session. 

16. But if the mortgagor discharges the lien by paying the mortgage 
debt before the trial of the claim suit, the assertion of his intervening 
claim by the mortgagee cannot prevent a condemnation of the pro- 
perty. 

it. The statutes of this State requiring the registration of mortgages, 
deeds of trust, &c. on personal property do not apply to vessels for 
the navigation of the ocean. The evidence ot title in them is to be 
Jooked for in their ship papers and registration according to the acts 
of Congress. 

i2. A written instrument is required to pass the title to a ship, as de- 
termining its national character; but as between vendor and pur- 
chaser, a parol sale, consummated by delivery, will be good to pass 
the title. 


Error to the Circuit Court of Mobile. ‘Tried before the 
Hfon. John Bragg. 


Beers & Smirn sued out an ancillary attachment against 
George H. Jolinson, which was levied, on the 12th June, 1849, 
on the Brig Republic, then lying at the wharf in Mobile. A 
claim was interposed by Fontaine & Dent, and bond given to 
try the right of property. The parties proceeded to trial upon 
the issue whether the Brig, at the date of the levy, was subject 
to the attachment. A Dill of exceptions, which was sealed on 
the trial, discloses the following state of facts. 

Previous to February, 1849, the Brig belonged to Heirn & 
Le Baron, (the title being in Heirn alone,) who sold it in Febru- 
ary to Johnson and one Smith, Johnson purchasing five-sixths, 
and Smith one-sixth. The purchasers gave their promissory 
notes payable at a future day, and the vendors executed to them 
a bond, conditioned to make title to the Brig on the payment of 
the notes. Simith, who was examined as a witness for the plain- 
tiffs, testified that, after their purchase, he made one voyage 
with the Brig from Mobile to New York; that he acted as cap-. 
tain during the voyage, but always was governed by the dirce- 
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tions of Johnson, as to the business &c. in which the Brig should 
be employed; that in May, 1849, he sold out his interest te 
Johnson, but still continued to manage the vessel as captain, un- 
der Johnson’s directions, until some time in July, 1849; and that 
during all this time he only knew Johnson as her owner, and 
was employed by him. ‘The plaintiffs then, with a view of 
proving continuing control and ownership by Johnson, from the 
time of their purchase to the time of her leaving Mobile, and af- 
ter the levy and claim interposed, asked the witness what John- 
son did, if anything, about taking the vessel to sea. ‘T’o this the 
claimants objected ; but their objection was overruled, to which 
they excepted. Witness replied, that the Brig went to sea in 
July, 1849, under the direction of Johnson, and that Johnson 
paid the pilotage and expenses.”’ Letters written by Johnson 
to the master of the vessel, while on the voyage from Mobile tv 
New York, giving directions as to the business in which she 
should be engaged, were offered in evidence by the plaintiffs, and 
admitted by the court against the claimants’ objection. The 
declarations of the mate, who was in command of the vessel at 
the time of the levy, were also objected to by the claimants, but 
their objection was overruled, and the declarations went before 
the jury. Johnson’s notes for the purchase money of the Brig 
were endorsed by Fontaine & Dent, and were paid in Bank by 
them at maturity; and afterwards, in the summer of 1850, Johu- 
son refunded to them the money so paid. ‘The bond for title 
was assigned by Johnson to Fontaine & Dent, on the 17th Feb- 
ruary, 1849, to secure them against their liability as endorsers 
of his notes ; and a bill of sale was made to them by Heirn, on 
the 14th June, 1849, when they had paid Johnson’s gotes. ‘This 
bill of sale was offered in evidence by the claimants, and was ex- 
cluded by the court, to which they excepted. ‘The claimant» 
offered to prove by a witness admissions made by Jobnson, whilv 
in possession of the Brig, after his purchase and before the levy 
of the attachment,:as to the title, but the evidenee was excluded 
by the court, and the claimants excepted. ‘There was a verdict 
and judgment for the plaintiffs in-attachment. ‘The errors as- 
signed will be understood from the opinion. 


Wm. G. Jones, for plaintiff in error : 
1. The declarations of Beverly were mere hearsay, and should 
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have been excluded. Beverly was not a party to the suit, did not 
pretend to have any interest in the Brig, and was not the agent 
of Fontaine & Dent. These declarations were admitted by the 
court, as being declarations of a party in possession, explanatory 
of his possession, and part of the res geste. It is submitted, 
that the admission of declarations as part of the res gest@ has 
already been carried so far as seriously to impair the salutary 
principle excluding hearsay evidence, and to lead to great un- 
certainty and confusion in the law. But none of the cases go so 
far as to admit these declarations. Beverly was a competent 
witness ; his possession was temporary; his declarations went 
not only to the possession, but to the title of the property.—% 
Ala. 650; 10 ib. 358; 17 ib. 814; Ib. 862. Where the declar- 
ant is not the party, nor the agent of the party, against whom 
the declarations are offered, but is himself a competent witness, 
and might be examined in the case, his declarations are inadmis- 
sible.—8 Pick. 127; 2 English’s R. 276; 10 Conn. 12; 15 Johns. 
496; 4 B. & C. 325, (10 En. Com. L. R. 845;) 8 C. & P. 179, 
(14 En. Com. L. R. 261.) This principle was expressly re- 
cognized in 1 Stew. & Por. 453, and the court is now urged to 
re-assert it. 

2. The admission of the letters from Johnson to Smith was 
also erroneous according to the principle above stated, and for 
the further reason that they were irrelevant to the issue. They 
were not contemporancous with the contract of purchase by John- 
son, nor with the levy of the attachment. They were not ex- 
planatory of, and did not accompany any act done. The decla- 
rations made by Johnson toa third person, without the know]- 
edge of Fontaine & Dent, ought not to be received to defeat 
their rights. 

§. The acts of Johnson after the interposition of Fontaine & 
Dent’s claim are not admissible to defeat their claim or title, un- 
less it is shown that they were done with their knowledge or 
consent. 

4, The bill of sale from Heirn to Fontaine & Dent, made in 
pursuance of the contract of February 17, 1849, and its trans- 
fer to F. & D. ought to have been admitted in evidence. Though 
made after the levy, it was made before the claim of F. & D. 
was interposed.—4 Ala. 475; 6 ib. 35. 

5. If the declarations of Johnson and his agent, in his own fa- 
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vor, were admissible evidence against the claimants, certainly 
his admissions in disparagement of his own title, made whilst in 
possession, ought to be received in favor of the claimants. —1) 
Ala. 429; 17 ib. 10; Ib. 608; 26 Maine, 107. 

§. The title to ships does not pass by parol, or delivery. It 
can only pass by bill of sale in writing, and this is said by the 
highest authorities to be indispensable.—3 Kent’s Com. 130: 
1 Mason’s R. 138; Ib. 317; 2 ib. 485; 4 ib. 8391. Our laws in 
relation to the registration of mortgages do not apply. 

7. The issue was improper and immaterial. The court should 
not have rendered judgment on the verdict, but should have 
awarded a repleader.—4 Ala. 475; 5 ib. 770; 6 ib. 35. 





P. Hamitton, contra: . 

1. The question to and answer by Beverly was competent 
testimony, under the rule that what is said in explanation of his 
possession by the holder of personal property is admissible evi- 
dence.—17 Ala. 10-118-220-316-366; 8 ib. 650; 10 Ser. & R. 
426-7; 4 Ala. 42; 10 ib. 359-430; 3 Car. & Payne, 395, (14 En. 
C. L. 366 ;) 4 Pick. 378; 2 Phil. Ev. (C. & H. Notes,) 601-2- 
3-592; 2 ib., 177-8. 

2. For the same reason, the letters of Johnson, under date of 
17th and 22d March, 1849, to the master of the Brig, were ad- 
missible; they were facts of ownership, exercised by Johnson 
before the levy, or claim; directions given to the agent in posses- 
sion, and obeyed by that agent. Acts of ownership may be 
proved.—10 Ser. & R. 426 7. Letters by the agent would 
have been admissible.—3 Dallas’ R. 39. 

3. Proof of acts of ownership by Johnson, after the date ef 
the levy and claim, is more than the plaintiff in execution could 
be required to make. Surely making a stronger case than was 
required of him, is no error.—®d Pick. 410. 

4. Evidence of Johnson’s admissions and statements as to 
the title to the Brig was properly excluded. Statements as to 
title do not fall within the rule as to explanation of the posses- 
sion.——17 Ala. 316-8135; 10 ib. 358-430; 8 ib. 650, and au- 
thcrities supra. 

5. The bill of sale from Heirn & Le Baron bears date after 
the levy. It did not support the issue. The form of issue was 
not objected to. The levy of plaintiffs’ attachment gave them & 
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lien on the Brig, and that could not be dive sted by any title ori- 
ginating after that date. 

6. The charges of the court assert that Johnson’s contract, in 
February, 1849, with Heirn & Le Baron, and his possession 
under it, gave him a right that could be levied on, and that at 
most his transfer to claimants, not being accompanied by the 
possession, nor being recorded, gave no right as against an at- 
taching creditor. No bill of tale was necessary, in this case, to 
zive Johnson a title to the Brig.—12 Mass. 57; 16 ib. 840; 16 
Pick. 406; 8 ib. 86; 15 Jeleh. 502; 18 Johns. 169; Anthon’s 
R. 121. Johnson did not put F entiine & Dent in possession ; 
his own possession remained undisturbed during the whole time 
the vessel remained in this country. If he did any thing at all, 
which could affect the right of the creditor, he mortgaged the 
vessel to Fontaine & Dent. But the same was never recorded. 
and no proof of notice to Beers & Smith was made. Under the 
anthorities last cited, and those quoted by Mr. Jones, as against 
Beers & Smith, no title passed to Fontaine & Dent. 

‘The testimony in the case shows, that whatever advance of 
money the claimants, Fontaine & Dent, may have made for John- 
son, they had been entirely repaid before the trial, by Johnson ; 
their lien or claim on or to the Brig was therefore extinguished 
and satisfied. ‘This testimony was received without objection. 
No injury, therefore, has been sustained by Fontaine & Dent. 
Were the record full of error, they have not been harmed. In 
such ease, this court should not reverse. 

In trial of right of property, claimant must rest on his own 
title, and cannot interpose the title of a third party.—15 Ala. 
292; 16 ib. 192. ‘Therefore, no matter what the title of Heiru 
& Le Baron to the Brig, Fontame & Dent cannot rely on it. 
‘The possession was with Johnson, and that by contract with 
Heirn & Le Baron; as to all other parties, the title was in 
Johnson. 


rns J.—1. The first exec} tion, on the part of the 
claimants, was to the admiss ion in evidence of the declarations of 
Beverly, a. to the officer who levied the peartemy: upon the 
Brig, at the time of t! ic levy. Said Beverly, upon being om" 
by the officer if the eabthti was on board, replied, “ that th 
captain was not on boar d, but that he (Beverly) was mate of the 
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Brig; that the Brig belonged to George H. Johnson; that he 
held possession of the Brig for said Johnson, and was employed 
by him.” The bill of exceptions states that “ the.claimants 
moved the court to exclude this evidence from the jury; but the 
motion was overruled.” 

The authorities, generally, agree that the declarations of one 
in possession of either real or personal property, explanatory of 
the possession, may be received as evidence, since they consti- 
tute part of the res geste; but declarations explanatory of past 
transactions, or as to the mode in which title was acquired or is 
held by a third person, not explanatory of the possession, are 
disallowed. According to this rule, a portion of the proof which 
the court was asked to exclude was indisputably legal, and if 
it were conceded that other portions were not, still as the objec- 
tion applied to the whole, the court properly overruled the mo- 
tion to exclude it. It is settled, that it is not the duty of the 
court, in such case, to distinguish and separate that portion which 
is legal from that which is not; but it may refuse such genera! 
motion to exclude the whole.—Borland v. Walker et al., 7 Ala. 
269; Donnell v. Jones, 13 ib. 490. It is unnecessary, therefore, 
for us to criticise this evidence and to decide what portion, if 
any of it, was illegal. 

2. There was no error in allowing the defendant in error to 
prove the directions given by Johnson to the captain of the ves- 
sel, under which the latter acted. These directions, coupled with 
the acts in compliance with them, were parts of the thing done, 
and explanatory of it, and tended to show the control and man- 
agement of the vessel by Johnson before the levy, and to raise 
the presumption of ownership. 

3. But we are unable to perccive what legitimate influence 
the proof of directions given by him after the levy was made, 
and the vessel had been replevied by the interposition of the 
claim, could have upon the matter in issue. The claimants, af- 
ter they had entered into bond for the trial of the right of pro- 
perty, and the Brig had been delivered to them, had the right to 
place her in the possession of any person they pleased. The 
vessel was in the custody of thelaw. ‘The claimants and their 
sureties on the delivery bond were bound for her forthcoming, 
in the event of a judgment of condemnation, and nothing said 
by the defendant in execution, or done by him, except in the 
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presence of the claimants, and by their assent, express or implied, 
could properly be received to invalidate their claim. They had 
the right to continue the vessel in her accustomed employment, 
and under the same direction to which she had formerly been 
subjected, without being put to the alternative of explaining the 
circumstances of the subsequent possession, or having an infer- 
ence drawn from it prejudicial to them. We are not prepared 
to say, however, that under a proper issue, this evidence, if of- 
fered in connection with proof that the claimants held a lien 
merely for their indemnity, which lien had been discharged by 
Johnson since the claim was put in, would have been irrelevant. 
Such acts of ownership would tend to show the discharge of the 
lien, and that the property had re-vested in Johnson. 

4. As the plaintiff in the attachment seeks to condemn the 
interest of Johnson in the vessel, it is very clear that his (John- 
son’s) declarations or admissions, while he was in possession of 
the Brig, made after his purchase and before the levy, in dis- 
paragement of his title or interest, are proper testimony.—1 
Greenl. Ev., § 190. 

5. The reasons for the exclusion of the bill of sale from Heirn 
to Fontaine & Dent are not set forth; but we take it for granted 
the court was of opinion, that the same, having been executed 
subsequent to the levy of the attachment, could not be received 
to affect the levy. Had the issue been properly made, the ex- 
clusion of this instrument would have been clearly erroneous. 
But the question being narrowed down by mispleading, to the lia- 
bility of the Brig to the attachment at the time of the levy, the 
bill of sale, dated after the levy was made, was prima facie ir- 
relevant, as it was outside of the issue. But the issue was 
clearly immaterial. Conceding that Johnson was the mortgagor, 
and that at the time the levy was made the law day had not ar- 
rived, when the mortgagee was entitled to the possession, then 
the interest of the mortgagor in possession was subject to levy ; 
but it by means follows that the property must be condemned ; 
for when the mortgagor makes default, and the mortgagee be- 
comes entitled to the possession after the levy, the latter may 
claim the property and terminate the sheriff’s possession.—Mc- 
Gchee v. Carpenter, 4 Ala. 475, and cases cited. 

6. If, however, the levy was properly made, and the mort- 
gagee acquires a subsequent right to possession, by the mortga- 
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gor’s default of payment, and asserts his claim under the statute. 
this intervening claim cannot prevent a condemnation of the pro- 
perty,.if the mortgagor before the trial wipes out the default by 
the full discharge of the mortgage debt. ‘The full satisfaction 
of the demand which constituted the lien destroyed the lien. 
and left the claim without foundation. 

7. But it is insisted that Johnson’s title must be regarded as 
«bsolute, since the bond which he held for title to the Brig, and 
which he transferred to his’ securities, who are the claimants. 
was never recorded; that if it was designed to operate as a 
mortgage, it should have been recorded as the statutes require 
deeds of trust and mortgages.. In reply to this, we feel no hesi- 
tation in holding that the statutes above referred to were neve1 
designed to apply to the transfer of vessels for the navigation of 
the ocean. ‘These transfers are subject to marine regulations 
of a different character; and the object of the statutes, which 
was to furnish evidence of title, and give notice +o creditors and 
purchasers, could not be effected by registering the trust deed in 
any particular county, since the vessel continually changes her 
locality, as the interest or caprice of her owners may suggest. 
The evidence of title is to be looked for in the ship’s papers, and 
her registration according to the laws of Congress. Possession 
and acts of ownership will, in this as in other cases of property. 
be presumptive evidence of ownership, (4 East. 150, cited 3 
Kent’s Com. 130,) but are not conclusive. 

8. It is insisted, further, that the vessel could not pass from 
Heirn & Le Baron to Johnson without a bill of sale, so as to vest 
in him a title subject to be seized on attachment. ‘The rule 
generally recognized seems to hold that a writing is required tc 
pass the title toa ship. Weare not disposed to gainsay this 
rule, as to the evidence of ownership required to determine the 
national character of the vessel; but as between the vendor and 
purchaser, a parol sale consummated by the delivery of the ship 
will be good.—3 Kent, 130; 16 Mass. 336; 7 Johns. 308; 16 
Pick. 406; 12 Mass. 57; 18 Johns. 169. Assuming the facts 
stated in the record, respecting the purchase by Johnson of 
Heirn & Le Baron,. to be true, let us suppose that Johnson 
had paid them in full for the vessel before it was levied on, which 
would of course have diseharged their lien on the ship for the 
purchase money, could they have sued Johnson, notwithstanding, 
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and have recovered the vessel from him? He has purchased 
and paid for it, and the same has been delivered to him undei 
the contract. Now although he has no bill of sale, we think the 
want of this written evidence,-as between the parties, would be 
disregarded by the court, and it would be considered that John- 
son was the owner, although he wanted the usual, but not the in- 
dispensable evidence of ownership, so far as the defence of such 
action would be concerned. ‘The fact that the bond was given, 
showing the vendor’s lien, which lien had been discharged, would 
make no difference. The same result would follow, if the sure- 
ties of Johnson paid the purchase money, which the latter has 
since fully repaid to them. ‘The fact that the bill of sale was 
given to the claimants, while a lien in their favor existed, does 
not work a divestiture of Johnson’s title, if he has discharged 
the debt which the bill of sale was given to secure. ‘There was 
proof of such payment by him, but the case in the court below 
was not made to turn on that question. We are not allowed, in 
the present condition of the record, to treat such payment as a 
fact found by the jury, and consequently cannot take it for 
granted, so as to prevent a reversal, upon the ground that the er- 
rors worked no injury ; non constat, the jury may find otherwise. 

This statement of our views, without further comment, will 
enable the court below properly to dispose of the case, after al. 
lowing the issue to be reformed, so as to correspond with the 
directions in The Planters’ & Merchants’ Bank vy. Willis & Co..,- 
> Ala. 770. 

Wet the judgment be reversed and the cause remanded..- 


ee ~ 


DRANE vs. GUNTER. 


When no provision is made in the deed for the resignation of the’ 
trustee therein appointed, there are but two ways in which the trus 

tee can resign his trust after having once accepted it, viz., in the 
summary manner pointed out inthe statute, (Clay’s Dig. 581,) or by’ 
the permission of a Court of Chancery. 
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2. An instrument in writing executed by the trustee, purporting to be 
a resignation of his trust anda transfer of the trust estate to another 
person, as trustee, with the consent and approbation of the cestuis 
que trust, creates no vacancy in the trusteeship until ratified by the 
court, when the deed confers no such power on the trustee. 


Error to the Chancery Court of Lowndes. Tried before the 
Hon. J. W. Lesesne. 


Junee, for plaintiff in error. 
J. B. Stone, contra. 


COLEMAN, J.—Walter Drane and Louisa Collins, and her 
four infant children, by W. Drane, as their next friend, filed the 
bill in this case, alleging that one Wiley Collins, the husband of 
said Louisa, and father of the four children, had executed and 
delivered to the defendant a deed, whereby he conveyed to de- 
fendant certain negroes and personal property in trust for said 
Louisa and her children, for whose use and benefit the defendant 
was authorized and required by the deed to take possession of, 
manage and control the property; that the defendent executed 
the deed, accepted the trusts therein, and acted as trustee for 
some months ; that in December, 1845, defendant, at the request 
of said Louisa, by an instrument of writing, declared his resig- 
nation of said trust, and transferred the trust property to Drane ; 
that defendant had ceased to act as trustee, and that Drane 
had taken possession of the property, and was performing all 
the duties of trustee; that defendant had declined to act in the 
said trust and was desirous to be discharged therefrom, but be- 
cause no power is reserved in the deed for the appointment of 
a new trustee, and the discharge of defendant from said trusts, 
the complainants ask the court to appoint Drane trustee in the 
place of Gunter, and that he be discharged from the trusts of 
the deed. The defendant admits the execution of the deed, and 
that he accepted the trust, &c., and that in December, 1845, he 
signed said instrument of writing, but insists that in signing the 
same he did not intend, and did not understand, that he thereby 
authorized the appointment of Drane as trustee in his stead ; 
that Drane procured the execution of said instrument by de- 
ceiving the defendant, and misrepresenting to him the object and 
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effect thereof. He denies that he has ever refused, failed or de- 
clined to act as trustee, or that he is desirous to be discharged 
from the duties thereof, and avers his entire willingness to exe- 
cute the trusts of the deed; that he has the trust property in 
his possession and under his management; that the said Wiley 
Collins and the said Louisa, (who is the sister of the defendant) 
have become greatly dissatisfied with said Drane and his man- 
agement of the property, and are anxious that defendant should 
continue to act as trustee, &c. 

The special object of the bill seems to be to ask the court to 
appoint a new trustee, in the place of one who is willing to resign 
his trust. : 

There are but two ways by which a trustee can resign a trust 
like the one under consideration, after he has accepted it. One 
mode is by resignation in the summary mode pointed out by our 
statutes, and upon rendering a full and complete account of the 
estate. The other mode is by resignation by permission of a 
Court of Chancery, when the trustee should also be required to 
render a full account of the estate. The latter mode of proceed- 
ing has certainly not been taken away by the statute creating 
the former mode. 

A trustee who has accepted a trust certainly has not the 
right to resign it at his pleasure to a court of equity. It is laid 
down in Hill on Trustees, (544,) that a trustee who has accepted 
the trust must not, capriciously and without reason, refuse to 
act, but that under certain circumstances he has p right to come 
to a court of equity to be relieved from the trust. In this case 
the defendant does not ask the court to be relieved from the trust ; 
on the contrary, he asserts his entire willingness to execute the 
trusts, and resists the appointment of another trustee. ‘The in- 
strument of writing referred to, until ratified by the court, cre- 
ates no vacancy in the trusteeship. 

It is insisted that a case is made out for the removal of thie 
defendant from the office of trustee. .We fully recognize the 
doctrine that courts of equity not only hold trustees responsible 
for the proper execution of trusts, but will, for sufficient cause 
shown, remove old trustees and substitute new ones.—Story’s 
Eq. Juris. §1287. But the bill in this case is evidently not 
framed with the view of removing the defendant from the trus- 
teeship. No ground of removal is alleged, and the question of 











34 ALABAMA. 





Doe ex dem. Kennedy v. Holman & Howard. 





removal is not put in issue by the pleading. In no aspect of the 
case, as here presented, do we consider the court authorized to 
appoint Drane trustee, as sought by the bill. 

The decree of the chancellor is therefore affirmed, and it is 
ordered that complainants’ bill be dismissed without prejudice. 


‘Dor Ex DEM. KENNEDY vs. HOLMAN & HOWARD. 


1. Under the statutes and rules of court regulating the action of eject 
ment in this State, a plaintiff may proceed for his costs and dama- 
ges, after the premises have been recovered against him by an ad: 
versary plaintiff in another suit; consequently a plea puis darrein 
continuance of a recovery by a stranger is demurrable, if pleaded to 
the whole action, because it is no defence to the recovery of dama- 
ges. 

. But a plea of a recovery by a stranger puis darrein continuance is no 
bar to arecovery of the premises; for the defendant, if not estopped 
from denying the plaintiff's title by some peculiar relation existing 
between them, may protect himself against a recovery by showing 
a superior outstanding title in a stranger; and if the plaintiff’s title is 
superior, he ough: not to be prevented from recovering against the 
defendant by reason of a recovery of the premises by one who would 
in turn become liable to him for damages upon entering into posses- 
sion. 


bo 


Error to the Circuit Court of Mobile, Tried before the 
Hon. John Bragg. 


Geo. N. Stewart, for plaintiff in error, 


No counsel, contra, 


CHILTON, J.—The plaintiff in error brought an action of 
ejectment to recover a lot of ground in the city of Mobile. The 
declaration and notice having been served on Lewis and Otis, 
tenants in possession, and they failing to appear, at the Fall 
Term of the Circuit Court, 1841, the plaintiff took judgment by 
default against the casual ejector, and a writ of habere facias, 
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&e., was issued, and the representatives of the lessor of the 
plaintiff were put in possession by the sheriff. 

At the Spring Term, 1842, Oliver Holman.and Agnes How- 
ard moved the court to be restored to possession of the docus in 
quo, and exhibited affidavits showing that they had been turned 
out of possession by the writ so executed by the sheriff, that 
they had no notice, &c., and propounding their interest as heirs 
of Abner Holman, they prayed to be admitted to defend. The 
Circuit Court rejected their application, and upon their writ of 
error to this court, the judgment was reversed. At the Spring 
Term, 1843, the cause having been remanded, the Circuit Court 
made an order allowing the said Holman and Howard to.come in 
and defend, and thereupon they entered into the usual consent 
rule, and pleaded not guilty. After a verdict for the plaintiff, 
and a new trial, at the April Term, 1848, the said Holman and 
Howard, by leave of the court, filed their plea, setting forth 
** that since the last continuance of this cause, viz., on the 28th 
day of December, 1847, the President, Directors and Company 
of the Bank of Norfolk, a company incorporated and residing in 
the State of Massachusetts, obtained a judgment in ejectment, 
for a moiety of the premises, in the Cireuit Court of the United 
States for the 9th Judicial District, in which suit the lessees of 
the said Howard became parties as tenants in possession. And 
the said ejectment was brought upon a mortgage held by the 
said bank upon the said property, which mortgage was given 
prior to the possession of the said defendants by a party claim- 
ing to hold title from their ancestors, and which was paramount 
to their claim of title, and the said suit was an adversary suit. 
And the said Holman and Howard further show and allege, that 
at the Term of the Court of Chancery for the First Chan- 
cery District, in a suit to foreclose the said mortgage, upon a 
bill filed by the said bank, wherein the said Holman and How- 
ard were prayed to be made defendants, such proceedings were 
had, that by the decree of the said court, the premises were 
declared to be subject to the said mortgage debt, which decree 
was afterwards, viz., at the Term of the Supreme Court, 
affirmed, and by the final decree of the said Chancery Court, 
made since the last continuance, it was ordered that the former 
orders and decrees be carried into effect. And the said bank 
have taken possession of the entire premises under the title afore- 
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said, and the defendants are no longer in tlie possession. And 
the said bank are not, nor have they ever held a title, in privity 
with that of these defendants, nor: with the possession of Lewis 
and Otis; which these defendants are ready to verify, wherefore 
they pray judgment whether they ought to be further compelled to 
answer the said suit, and that the same may be quashed.”’ 

To the foregoing plea the plaintiff demurred, which demurrer 
was overruled. He then replied that he had no notice of the said 
mortgage and recovery in ejectment, as set forth in the plea, &c. 
To this replication the defendants demurred, and the court sus- 
tained the demurrer. 

The plaintiff declining to preceed further, the court gave judg- 
ment that the defendants go hence and recover their costs, Ke. 

The legal sufficiency of this plea is the question to be decided. 

It is laid down in Comyn, that if land be recovered by a stran- 
ger pending the writ, it thereby abates; but if the recovery was 
not against the defendant, but a stranger, it is no plea; so if it 
was by collusion; so, also, if the tenant enfeoff another pending 
the writ, and afterwards disseize his feoffee, who recovers against 
him, such recovery does not abate the writ ; nor will a recovery 
by nil dicit have this effect, if the judgment of recovery was 
upon a writ brought after the first writ was purchased; nor a re- 
covery by render or default——Comyn’s Dig. tit. Abatement, 
H. 54, 1, 2. 

The same author, speaking of the form of the plea, says “‘ that 
if a recovery be pleaded, it ought to be pleaded that execution is 
also sued.”? We have been unable to obtain the old authorities 
to which he refers, so as to ascertain whether the rule stated by 
him applies solely to real actions, or is extended so as embrace 
the mixed action of ejectment. ‘The only American case refer- 
red to by the editor of Comyn is Walcutt v. Spencer, (14 Mass. 
409,) where the court, per Jackson, J., recognize the rule stated 
by Comyn as applicable to writs of entry at common law. There 
is much reason in holding that in a writ of entry, where the de- 
fendant is commanded either to deliver seizin of the land to the 
demandant, or show cause why he will not, to allow him to set up 
in abatemeut of the writ that he cannot comply with its man- 
(late, since he has, puis darrein continuance, been ousted by ti- 
tle paramount to his, or evicted by an adversary judicial pro- 
ceeding. The tenant in such case ceases wrongfully to with- 
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hold the possession of the land from the demandant. He is 
driven from the contest by title paramount, or by the execution 
of the sentence of the law, and being dispossessed, he cannot 
render the possession to the demandant, though the court should 
so adjudge. But we are unable to perceive any reason or pro- 
priety in applying such a rule to the action of ejectment, as the 
same obtains under our law. According to our statute, when 
the action of ejectment is brought, the jury are required to as- 
sess the damages in favor of the real plaintiff, as in actions of 
trespass to try titles, (Clay’s Dig. 320, § 46,) and by rules of 
this court, adopted in 1842, the mode cf proceeding where there 
are several actions pending for the same premises is pointed out. 
Clay’s Dig. 611, § 25-6-7. By the provisions of the 26th sec- 
above referred to, where several actions of ejectment have been 
commenced for the same premises on the demises of different 
lessors, it may be lawful for the plaintiff in either of the cases, 
during the pendency of his suit, to serve a copy of his declara- 
tion on the lessors of the plaintiff, or his attorney, inthe other 
case or cases, with a notice of the pendency of his action, and 
to require him or them to defend against the same; and in the 
event of the recovery by the plaintiff giving the notice, it shall 
not be lawful for the plaintiff notified as aforesaid to proceed in 
the action for the recovery of the tenements sued for, but only 
for cost and damages ; provided that sixty days notice shall be 
given, before the said plaintiff shall be required to join the consent 
rule. So that, according to this rule, although a plaintiff may 
fail with an adversary plaintiff torecover the land, and the same 
may be recovered against him, he may nevertheless proceed for 
his costand damages. In the plea under consideration, it is not 
averred that the title upon which the Bank of Norfolk recover- 
ed is paramount to that of the plaintiff; and if we concede that 
the change of the possession by judicial sentence puis darrein 
continuance would be an answer to the ejectment as to the land 
sought to be recovered, since it may have been had upon a title in- 
ferior to that of the plaintiff in this aetion, it would constitute 
no defence as to the damages which the plaintiff may have sus- 
tained by the wrongful occupancy of the land by the defendants. 
The plea, however, goes to the whole action. 

But we do not think it good for any purpose. If the title of 
the bank be superior to that of the plaintiff in this action, the 
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defendants, being tenants in possession, and not estopped by the 
existence of any peculiar relation which they bear to the plain- 
tiff’s title, may set up that superior outstanding title to defeat the 
recovery. It is thus they may protect themselves against lia- 
bility to damages to any one but the true owner of the premi- 
ses. But we confess that we are unable to discover upon 
what principle, founded in justice or legal right, the defendants 
may exonerate themselves from liability to damages to the true 
owner, for their unlawful detention of the premises from him, by 

reason of a recovery of the premises from them by one, who, im 
turn, would become liable to pay damages upon entering into 
possession. ‘This hypothesis is not inconsistent with the plea 
which was demurred to,.and shows, we think, that it cannot be 
supported. 

Upon the whole, we are of opinion that the plaintiff should be 
permitted to try his title, and if the bank, or any one else in pos- 
session when this suit was instituted, claims superior right, the 
rules governing this action, as declared by the several statutes 
and the rules of court above referred to, and recognized by this 

- court in Howard & Holman y. Kennedy’s Executors, (4 Ala. 
om.) furnish a clear remedy for asserting and maintaining that 
right. 


.The judgment is reversed and the cause remanded. 


Darean, C. J., not sitting. 


STEWART GEORGE vs. SKEATES & CO. 


1. The courts will not construe a prior act to be repealed by a subse- 
quent one, in the absence of express words of repeal, unless the 
provisions of the subsequent act are directly. repugnant to the for- 
mer; but when such repugnancy exists, the latter must prevail, and 
consequently the former is repealed to the extent that the provisions 
of the two acts are inconsistent with each other. 

. The act of 1836, (Clay’s Dig. 139, 3 22,) which required that all liens 
upon steam-boats and other water-crafts for materials, labor or stores 
furnished them, .should be. epforced on or before the first day of July 
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then next ensuing, is repealed by the act of 1848, (Pamphlet Acts, 146, ) 
which requires such levies to be enforced within six months from the 
time of their creation. 

. When a boat is seized under a libel of which the court issuing it 
has jurisdiction, all persons having liens upon the boat may inter- 
vene by petition, without regard to the amount of their claims. 

. Whether the claimant can raise the objection that the boat was not 
in the possession of the sheriff, nor within the control of the court, 
after joining issue upon the merits of the libel without an exceptive 
allegation to the jurisdiction of the court—Quere? 

. When the record shows that the boat was actually sold under the 
order of the court, and that the proceeds were in the hands of the 
sheriff, it is too late to raise the objection for the first time that the 
court did not have the possession or control of the vessel. 


Ww 


—_ 


Error to the City Court of Mobile. Tried before the Hon. 
Alex. McKinstry. 


Pitman Saunpers filed a libel in the City Court of Mobile 
against the steamboat Arkansas, No. 5, on the Ist July, 1850, 
to recover for damages done to cotton in its transportation from 
Wetumpka to, Mobile. ‘The sheriff took possession of the boat 
under a writ of seizure issued on the libel, and delivered her up 
to Wainright & T'welves who entered into bond, by which they 
stipulated to pay whatever judgment might be rendered on the 
libel. Afterwards they re-delivered her to the sheriff, and he 
returned the writ of seizure, showing all these facts in his return. 
Skeates & Co. filed their petition in the court, setting forth the 
proceedings which had been had on the libel, and claiming a lien 
upon the boat for materials and labor furnished her within the 
six months last preceding the filing of the petition, to the amount 
of $21 90. Other creditors of the boat also filed their petitions 
claiming liens on her for materials, work and labor. 

Stewart George afterwards filed his answer to the libel, claim- 
ing to be the owner of the boat. The answer contains a demur- 
rer to the libel, and a plea to the jurisdiction of the court, be- 
cause the bill of lading showed that the cotton was to be shipped 
from Wetumpka to New Orleans, a place without the juarisdic- 
tion of the court. ‘The claimant also denies the justice and 
correctness of the accounts which had been filed against the 
boat, and requires strict proof of them. At the August ‘Term 
of the court, judgment was rendered, overruling the demurrer 
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and the plea to the jurisdiction ; and after proof had been made 
of the accounts, a judgment was rendered in favor of the libel- 
lant for $165 34, and also in favor of Skeates & Co. for $21 
90. At the same time an order was made “that the sheriff sell 
the said steam-boat, her tackle, apparel and furniture, and bring 
the proceeds into court for distribution pursuant to the statute;”’ 
and the sale was afterwards made accordingly, and the pro- 
ceeds brought into court. 


Gispons, for plaintiff in error: 

1. The petition does not allege that the account of Skeates & 
Co. accrued since the first day of July last preceding, as re- 
quired by the statute, (Clay’s Dig. 139, § 22.) On the con- 
trary, the petition itself and the exhibit thereto show that the 
account accrued previous to that day. The act of 1848 only 
repeals the first section of the act of 1836. 

2. The claim is for less than fifty dollars, and there being no 
libel in court to which the petition could attach, the petition 
should have been dismissed for want of jurisdiction, if for no 
other reason ; as even consent cannot give jurisdiction. 

3. The court had no jurisdiction to decree a sale of the boat. 
The bond taken from Wainright & Twelves discharged the boat 
entirely from all further claims, and the bond stood in lieu of it. 
Richardson y. Cleaveland & Huggins, 5 Por. 251. The law of 
1836, under which the bond was taken, is still in foree, and the 
bond is good.—14 Ala. 727; 2 ib. 667; 9 Por.111. As to what 
is a legal possession in Admiralty, see 1 Paine’s C. C. R. 620. 
There is no necessity of pleading to the jurisdiction, when the 
want of jurisdiction is already apparent from the record.—1 
Mason, 360. A plea is unnecessary, when it informs the court 
of no new fact. Inferior courts of special, limited jurisdiction, 
must have their jurisdiction shown upon the face of their pro- 
ceedings, or their judgments and decrees are nullities.—5 Cranch, 
174; 6 Wheat. 450; 9 ib. 541; 2 Cranch, 9; Ib. 126; 3 ib. 515. 
In the present case, the record shows that the boat was not in 
the custody of the law at all. 


HamILton, contra: 
1. There was no demurrer to the petitions. The answer of 
George makes no objection to the petition, other than calling for 
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proof. An answer to the demurrer to the original libel is to be 
found in the statute-—Pamph. Acts, 1845, 24; Clay’s Dig. 
139, § 24. 

2. The court had jurisdiction of the petition. The averments 
are insufficient. 

When applications by petition are proper.—Dunl. Adm. 129. 

The amount of the claim is no objection. The boat was in 
the custody of the City Court, and the petitioners of necessity 
followed her into that court; for a sale by order of that court 
would have vested the boat in the purchaser, free of petitioner’s 
lien. 

Exceptions to the jurisdiction must be presented in propria 
persona, and under oath.—Dunl. Adm. Pr. 199-200. 

There is no error in the proceedings of the court, in ordering 
a sale of the boat. ‘The court was lawfully in the possession of 
the boat, and any irregularities, if such ever existed, are cured 
by the appearance and pleas to the libel, filed by the defendant 
George.—1 Mason, 100; 2 Ala. 738; 3 Dall. 87; 3 Ala. 32; 
Ware’s R. 367; 1 Gallis. 75; 9 Por. 180; 9 Wheat. 400. 


DARGAN, C. J.—It is insisted that the court erred in ren- 
dering a decree in favor of the defendants in error, for the rea- 
son that the allegations of their petition do not show that the 
materials and labor were furnished for the use of the boat, sub- 
sequent to the first day of July preceding the filing of the peti- 
tion. The act of 1836 required that all liens upon steam-boats 
and other water crafts, which arose by furnishing such boats 
with materials, labor or stores, should be enforced on or before 
the first day of July then next ensuing, and if not enforced on 
or before that day, such liens should cease to exist. —See Clay’s 
Dig. 1389. But by the act of the 8d of February, 1848, it is 
enacted, that all liens upon steam-boats for furnishing materials, 
labor or stores, shall cease to exist, unless the same shall be en- 
forced within six months after such materials, labor or stores, 
shall have been furnished. It was the manifest intention of the 
Legislature to allow to all who might have liens upon boats, six 
months within which to enforce them; and this intention, which 
we must carry out, is directly repugnant to that portion of the 
act of 1836 requiring such liens to be enforced on or before the 
first day of July next following the furnishing of the materials, 
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labor or stores, whereby the liens arose. Under the act of 1834. 
some creditors might have nearly a year within which to enforce 
their liens, whilst others might have but a few days. This is 
plainly repugnant to the intention of the act of 1848, which al- 
lows to all six months, and six months only, within which their 
liens must be enforced; and as the intention of the act of 1848 
is plainly repugnant to that portion of the act of 1836 to which 
we have referred, we must give effect to the act of 1848, at the 
expense of the aet of 1836.- It is true that courts will not con- 
strue a prior act-to be repealed by a subsequent one, in the ab- 
sence of express words of repeal, unless the provisions of the 
subsequent act are directly repugnant to the former. But when 
such repugnancy exists, the latter must prevail, and the conse- 
quence is, that the former is repealed to the extent that the 
provisions of the two acts are inconsistent with each other. As 
the act of 1848 allows all six months within which to enforce 
their liens, it necessarily repeals so much of the act of 1836 as 
requires such liens to be enforced on or before the first day of 
July next ensuing their creation.. The petition in this case 
shows that the materials and labor were furnished within six 
months previous to its being filed 5 it therefore shows a lien on 
the boat for the satisfaction of the claim. 

It is also objected, that the court did not have jurisdiction of 
the amount claimed in the petition, it being for twenty-one dol- 
lars }%5°5-: It must be admitted that the petitioners could not 
have filed an original libel in the City Court of Mobile for an 
amount less than fifty dollars ;. for all sums under this amount 
are exclusively within the jurisdiction of a justice of the peace, 
whether the remedy be sought according to the forms of the com- 
mon law- courts, or the courts of admiralty; yet we think that 
when a boat is seized under a libel,-of which the City Court has 
jurisdiction, we should then allow all to intervene by way of pe- 
tition, without regard to the amount of their claims; otherwise 
those claiming sums under fifty dollars would be without remedy, 
for the boat being in the custody of the law, the justice could 
not proceed:against it,or its proceeds when sold. And if the 
court,- having the possession of the boat, could not take cogni 
zance of such claims, in the administration of the proceeds of the 
boat, the parties would lose their liens,and have to look to the 
personal responsibility of the owners alone. The correct rule 
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conceive to be this: whenever a court has the possession of the 
rem, or its proceeds, it will do justice to all who have claims 
upon it, without regard to the magnitude of their claims, for 
having jurisdiction over the vem and the right to order its sale, 
the court will not pay the proceeds to one not entitled to receive 
them. 

It is again contended, that the court did not have possession 
of the boat, and therefore the decree of condemnation rendered 
on the libel of Pitman Saunders, as well as the decree upon the 
petition of the defendants in error, is erroneous. The return of 
the sheriff to the process of seizure issued upon the libel of Saun- 
ders shows that he took the boat into his possession, and’ that 
the master gave bond and security, the condition of which was 
to pay and satisfy such decree as should be rendered on the li- 
bel. Afterwards the sheriff made an amended return, which 
shows that the stipulators had re-delivered the boat to him, and 
that he had her in his possession.. Upon these facts, it is in- 
sisted that the bond executed by the stipulators discharged the 
boat not only from the lien of Saunders, but also from the cus- 
tody of the law; consequently the boat was not in the possession 
or under the control of the court at the time the petition of in- 
tervention was filed. And, not being in the possession of the 
court, it was without jurisdiction over the subject matter, out 
of which the claim of the defendants in error is sought to be sat- 
isfied.. The petition, however, alleges that the boat was in the 
custody of the sheriff, and within the jurisdiction of the court, 
and these facts are not denied by the answer of the claimant ; he 
only puts in issue the justice of the demand, but makes no ob- 
jection to the jurisdiction of the court, founded on the fact that 
the boat was not in the possession of the sheriff, or within the 
control of the court.. It may be well doubted, whether the claim- 
ant can raise this objection, after joining issue upon the merits. 
of the libel, without an exceptive allegation to the jurisdiction of 
the court.—See Reed v..Owen &.Martin, 9 Por. 180; 2 Ala. 
738; 9 Wheat. 400.- But be this as it may, as the record shows 
that the boat was actually sold under the order of the court, and 
that the proceeds were in the liands of the sheriff, we think it too 
late for the claimant to object that the boat was not in the legal 
custody of the court at the time the petition was filed. In the 
ease of The Schooner Balina, 1 Gallis. 75, it was urged that it 
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did nor appear that the schooner and cargo ever were in the cus- 
tody of the officers of the court, and consequently the court was 
without jurisdiction, but the record showed in that case, (as it 
does in the case before us,) that the vessel and cargo had actu- 
ally been sold by the order of the court. This was held suffi- 
cient to show the jurisdiction of the court. Indeed, I can see 
no ground on which a valid objection can be made to the juris- 
diction of the court, for want of the possession or legal custody 
of the rem, when it is shown that it has has been sold by the or- 
der of the court, and the proceeds of such sale are brought into 
the possession or under the control of the court. It is then too 
late to object, for the first time, that the court did not have the 
possession or control of the vessel. 

Upon the whole, we perceive no error in the decree, and it 
must be affirmed. 


STEWART GEORGE vs. SAUNDERS er ats. 


i. In an admiralty proceeding by libel against a steamboat, af-er the 
vessel has been sold under an order of court, and the proceeds of the 
sale brought into court for distribution, the refusal of the court to 
order the proceeds to be paid to the claimant of the boat is not such 
a final judgment as will authorize an appeal or writ of error. 


Error to the City Court of Mobile. Tried before the Hon. 
Alexander McKinstry, 


Tuts case and the preceding one (Stewart George v. Skeates 
& Co.,) are parts of the same suit, and the record of the former 
case forms a part of the record in this. ‘The record here fur- 
ther shows, that after the steamboat had been sold under the 
order of the court, and the proceeds of the sale brought into 
court for distribution, Stewart George, by his attorney, moved 
the court that the proceeds of the sale should be paid over to 
him, ‘‘on the ground that he was the owner of said boat, and 
that the decree ordering the sale of said boat was coram non 
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judice, and that the several intervenors and petitioners, not be- 
ing rightfully in court, as libellarits or petitioners, the several 
decrees rendered in favor of said petitioners and intervenors 
were nullities, and should be-disregarded and set aside by the 
court.” The court refused the application, and Stewart George 
craved an appeal from its decision. 


Giszons, for plaintiff in error. 
Hamitton & Jewert, contra. 


CHILTON, J.—The case of Stewart George v. Skeates & 
Co. is decisive of this case on the merits, against the appellant ; 
but we are satisfied that the refusal of the court to order the 
proceeds of the boat te be paid to the appellant, is not such a 
final judgment as authorizes an appeal, or writ of error. If a 
writ of error lies from this refusal, the party has two writs of 
error in the same cause, one from the refusal of the court to give 
him the money, another from the judgment of appropriation; in 
other words, one writ for the refusal of the court to act, another 
for acting as shown by the final judgment. 

The writ'of error must be dismissed. 


PATTERSON vs. LEACHMAN. 


1. A petition filed by a ward against his %uardian's administrator, ask- 
ing a settlement of his guardianship accounts, is demurrable, when 
it shows on its face that the guardian’s estate has previously been 


settled as an insolvent estate. 


Error to the Court of Probate of Greene. 


Tuoryton, for plaintiff in error: 

This application was made under the act of 1845, (Pamphlet 
Acts, 166-7,) to ascertain the amount due from the guardian, so 
that the sureties might be sued on their bend, according to the 


48 








746 ALABAMA. 





Patterson v. Leachman. 


cases of Snedicor v. Carnes, (8 Ala. 655,) and Eiland vy. Chand- 
ler, (ib. 783.) The object of the petition is not to get anything 
from the estate of the defendant’s intestate, but simply a decree 
- ascertaining the amount due the ward. The judgment would 
be, of course, for assets quando acciderint, and could not preju- 
dice the rights of those creditors having precedence. 

The declaration of insolvency was no bar to the application, 
and the demurrer should therefore have been overruled.—Dent 
y. Smith, 15 Ala. 291; Middleton’s Adm’r y. Maul’s Adm’r, 
16 Ala, 481. 





Pierce, contra: 

The demurrer was properly sustained. The scttlement of 
the estate as an insolvent estate foreclosed all claims which were 
not presented according to the provisions of the statute.—Clay’s 
Dig. 194, §§ 10,11, 12; Middleton’s Adm’r v. Maul’s Adm’r, 
16 Ala. 481. ‘There is nothing statcd in the petition which can 
exempt the plaintiff from the provisions of the statute. It does 
not*state that the estate has become solvent, or that there is any 
‘surplus remaining in the hands of the administrator. 

The case of Dent v. Smith, (15 Ala. 291,) does not meet this 
case. In that case there was a judgment against the represen- 
tatives, which was levied on property that could not be treat d 
by them as assets. ‘The court only decided that the failure to 
present the claim did not extinguish the debt, if there should be 
uny surplus after the payment of the debts filed. 


COLEMAN, J.—In this case, the petition of Fleming Pat- 
torson sets forth, in substance, that in September, 1830, one 
James Yates was, by the Orphans’ Court of Greene county, duly 
appointed his guardian, and as such received the sum of $250, 
the property of petitioner, of which he never made any return or 
settlement with said court; that said Yates died in 1837, about 
one year before the petitioner became of age; that thereupon 
one James A. Beal was duly appointed administrator of said 
Yates, and afterwards, in 1841, settled up the estate of said 
Yates, as insolvent, without paying said debt. 

The petition further states, that about a year previous to the 
‘filing thereof one Robert Leachman had been appointed adminis- 
trator ** de bonis non”? of said Yates, and prays that a citation 
be directed to said Leachman, administrator as aforesaid, re- 
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quiring him duly to appear before said Probate Court, and file 
his accounts and vouchers for a final settlement of the guardian- 
ship of the said James Yates, deceased. 

To this petition the defendant filed a deraurrer, which raises 
the question whether the settlement of the estate of said Yates 
as insolvent, by said Beal as his administrator, in 1841, as set 
forth in the petition, is a bar to the plaintiff’s suit im this case. 

In Edwards vy. Gibbs, Judge, &c., 11 Ala. 292, it was de- 
cided, ‘‘ That a suit cannot be maintained against an executor 
who has declared an estate insolvent, upon his official bond, as- 
signing as a breach, that he had not made a full inventory of 
the assets.”’ ‘The settlement of the estate as insolvent, was 
made in that case, as in the one under consideration, under the 
act of 1806, which declares ‘That if any creditor shall not 
make out his claim with the commissioners, within the time of 
their commission, or before referees, or at common law, in the 
manner this act provides, he shall be forever barred of his debt, 
or demand, unless sach ereditor shall find other estate of the 
deceased, not inventoried by the executor or administrator, before 
distribution.”°—Aikin’s Dig. 153. The petition in this case 
shows that the estate of Yates was settled up, in the year 1841, 
as insolvent, and alleges nothing to bring the case within the 
exceptions in the statute. ‘The petition is clearly insufficient, 
and the demurrer was properly sustained by the court. 

Let the judgment be affirmed. 


eee 


COMBY et ats. vs. McMICHAEL et ats. 


¥. When the objects of a trust are fully performed, the title of the trus- 
tee ceases, and the legal as well as the equitable title vests in the 
beneficial owner, untess the intention of the grantor that the legal 
title should continue in the trustee clearly appears. 

. When parties have a joint legal title to personal property, an equity 
existing between themselves will not enable them as complainants 
io file a bill in chancery, to redress an injury done to their joint legal 

title. 


to 
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3. A feme sole conveyed her undivided interest in certain personal pro- 
perty, which had been bequeathed to her and her brothers and sis- 
ters by their father, to a trustee, in trust that he should take the same 
into his possession when divided, and hold it for the use and benefit 
of herself and the issue of her body, and at her death should con- 
vey the same to such of her issue as might then be living. She af- 
terwards married, and her portion of the slaves after division went 
into the possession of her husband. After her death her children 
filed a bill for the recovery of the slaves, against their father and 
others claiming under him. It was held, 

1. That the complainants’ title, if they had any at all, was a legal! ti- 
tle for which they had a perfect legal remedy. 

2. That the prayer for a division of the slaves among the complain- 
ants did net give the court jurisdiction to render a deeree agaiust 
the defendants. 


Error to the Chancery Court.of Benton. ‘Tried before the 
flon. D. G. Ligon. 


J. B. Martix, for plaintiffs in error: 

The court of chancery has jurisdiction in this case. There 
is a trust shown, which remains unexecuted, and the trustee be- 
ing dead, the court will appoint another in his stead, if nothing 
more.—2 Hen. & Mun. 11; 4 Hayw. 4; 9 Cow. 524; 2 Eng. 
Com. Law R. 409; 9 Ala. 999. The legal title being in the 
trustee, the remedy of the cestuis que trust is only in equity.— 
17 Ala. 636; Ib. 743. 

The bill charges that the trust property is being wasted, that 
defendant asserts an absolute title to the property, that he has 
sold one.of the negroes, and disposed of the remainder, all which 
allegations are admitted in the answers and are sufficient to give 
the court jurisdiction —5 Ala. 523. Again, the property is in 
the possession of several persons. 

The deed in this case vests the estate in, and is a settlement 
in favor of the children of the donor, retaining the use and enjoy- 
ment only to herself and children during her life, which, when 
executed and delivered, became irrevocable.—4 Ala. 850; 10 ib. 
819; 14 ib. 437; 17 ib. 214. 

The main question arises upon the construction of the deed. 
Does it create an estate tail in the mother of complainants’ 
Wherever there is an apparent intention to use the terms “‘heirs,”” 
“issue,”? &c., in their natural sense, that construction will le 
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given to them.—6 Browns P. R. 309; 1 Term R. 593; 2 Roper 
on Leg. 355; Fearne on Rem. 184, Note; 17 Ala. 62; 12 ib. 
135; 9 ib. 1003. 

The entire clause, when taken together, clearly shows that by 
the term “ issue’? the donor meant and intended children, and 
that such as she might have living at the time of her death should 
take the absolute estate. 1. Because such is the language of 
the deed itself. 2. Because it is a marriage settlement. 3. Be- 
cause it is consistent with the manner in which the persons by 
whom the property was to be enjoyed, and the person by whom 
the property was to be conveyed.—1 Peere W. 452; 5M. &S. 
5-100; 2 Atk. 89; 3 Ves. 383; 7 ib. 522; 1 ib. 145; 17 Ala. 
63; 12 ib. 135; 18 ib. 132; 9 ib. 1003; 1 Bay. (S. C.) 783 1 
Johns. 440; 16 ib. 434; 3 Marsh. 289; 1 Peere W. 663. Ac- 
cording to the terms of the deed, the absolute estate must neces- 
sarily vest at the death of the donor, in the issue (i. e. children) 
which she might then have living; and if she died without issue, 
it was to revert back to her brothers and sisters, who are shown 
by the deed to have then been in existence. ‘There is no pre- 
tence for saying that there is even a squinting at a perpetuity. 
‘The whole deed will be taken together, and if necessary, the 
word “ or’? will be construed ** and.’’—2 Vez. 34; 8 East. 149; 
15 ib. 389; 16 ib. 67; 3 Peere W. 258; 15 Ves. 476; 13 Serg. 
& R. 205; 5 Binney, 252; 7 Penn. 13; 9 Ala. 999. 


Rice & Morgan, contra: 

1. The death of the trustee does not give jurisdiction of such 
a bill to a court of chancery. ‘There is nothing stated in the 
bill which confers jurisdiction. If complainants are entitled to 
relief any where, they must seek it in a court of law.—Colburn 
v. Broughton, 9 Ala. 351; Robinson v. Robinson, 11 ib. 947 ; 
State Bank v. Smith, 6 ib. 75; Watson v. Bothwell, 11 ib. 650. 

2. The bill is multifarious. It seeks, among other things, a par- 
tition of the property, in which partition none of the defendants 
have an interest.—Meacham v. Williams, 9 Ala. 842. 

3. The deed of Lucy S. Paulett, before her marriage, of 
which it is not pretended or alleged her husband had any notice 
before his marriage with her, is fraudulent and void as to him, 
and cannot defeat his marital rights. As to him, that deed is 
mere waste paper. The common law does not impart validity, 
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and no law of Georgia is alleged which made it valid.— Waller 
v. Armistead, 2 Leigh’s R. 11; England v. Downs, 17 Eng. C. 
522; 2 Beavan, 522; Linker v. Smith, 4 Wash. C. C. 224; 
Ball v. Montgomery, 2 Ves. jr. 191-94; Atherley on Mar. Set. 
319; 1 Story’s Eq. Ju., § 273. 

4. The complainants have no right to the property under thie 
deed, as against the husband, who is the defendant in this case. 
The limitation to them is void. 

5. The bill contains no allegation that there was any law of 
Georgia giving validity to any such deed, as against a husband; 
nor does the bill allege or pretend that the husband at or before 
the marriage had notice of the deed, or that he ever assented to 
it since, but the contrary of all this is nferrable from the bill ; 
and all intendments are against the pleader who filed the bill. 





DARGAN, C, J.—Richard Paulett, who resided in the State 
of Georgia, being possessed of certain slaves, executed a deed, 
by which he conveyed them to his children, to be divided when 
his youngest child arrived at the age of fifteen years. Before 
the division took place, Lucy Smith Paulett, one of the daugh- 
ters of the grantor, conveyed her undivided interest to her bro- 
ther, Lewis Paulett, in trust, that he should take the same into 
his possession when divided, and retain it for her use and bene- 
fit, and for the use and benefit of the issue of her body, and af 
her death convey the same to such of her issue as should be liv- 
ing at her death. After the execution of the latter deed, Lucy 
Smith Paulett intermarried with William McMichael, by whom 
she had several children, ‘The slaves were divided between the 
children of Richard Paulett, and Bob, Jinny and Maranda fell 
to the lot of Lucy. ‘These slaves went into the possession of 
William McMichael, the husband, who sold Bob, but yet retains 
the possession of Maranda, Jinny, the other slave that fell to 
the lot of Lucy, is dead, William McMichael removed to the 
State of Alabama, and his wife died here; and this bill is filed 
by her children against William McMichael, their father, and 
others, to whom a portion of the slayes (being the issue of the 
females) were hired. The chancellor dismissed the bill, on the 
ground that the deed executed by Lucy to her brother in trust 
for her and her issue, created in her an estate tail, and conse- 
quently her husband, by virtuc of his marriage, took the entire 
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na to the slaves, to the exclusion of her issue living at her 
eath. 

We entertain no doubt but that the decree, dismissing the bill, 
must be affirmed, without regard to the question whether the re- 
mainder over to the issue of Lucy S. Paulett be valid or not. 
For if it were admitted even that the chancellor was wrong in the 
construction of the deed, and that the children of Lucy, by vir- 
tue thereof, became entitled to the slaves after the death of their 
mother, still it is manifest that they have a perfect legal remedy: 
for their title would be a legal and not an equitable one, and 
there would be no impediment in the way of their suing at law. 
The gencral rule of law is, that when the objects of the trusts are 
fully performed, the title of the trustee ceases, and the legal, as 
well as the equitable title, will be vested in the beneficial owner, 
unless indeed it plainly appears that it was the intention of the 
grantor that the legal title should continue in the trustee, not- 
withstanding the trusts are fully executed. If the trusts be 
created by will, the courts will presume that the testator in- 
tended to give the trustee exactly that quantity of estate neces- 
sary to the completion of the trusts. It was on this principle 
that the case of Lord Saye & Seale v. Jones, 1 Eq. Cases, was 
decided ; there lands were devised to trustees and their heirs 
to pay legacies and annuities, and then to pay the surplus rent 
into the proper hands of a married woman, and after her death: 
to stand seized of the lands to the use of the heirs of her body. 
It was decreed that the trustees took the legal title during the 
life of the feme covert, but that after her death it vested in the 
heirs of her body.—Scee also, Robinson v. Gray, 9 East. 1; Hill 
on Trustees, 239. 

It is true that courts are more cautious, when the trusts are 
created by deed, in restraining the title of the trustee to the mere 
purposes of the trusts, and will not cut down the title of the 
trustee to a life estate, or other less interest, in opposition to the 
language of the deed, merely because an estate in fee was unne - 
cessary to the completion of the trusts.—Wykam v. Wykam. 
18 Ves. 420-23; Hill on Trustees, 251. But where the instru- 
ment by which the trusts are created clearly contemplates that 
the title of the trustee shall cease upon the performance of the 
trusts, then the legal title must determine on the performance of 
the trusts ; otherwise the trustee would take a larger estate than 
was intended by the grantor. 
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Applying this principle to the ease before us, we entertain no 
doubt but that the title of the children of Mrs. McMicheal (if they 
have any at all) to the slaves in question, is purely a legal one. 
It is clear that the deed, by which the legal title was conveyed 
to the trustee, contemplates that his title should cease upon the 
death of Lucy S. Paulett, the mother of the complainants ; for 
he is there directed by the deed to convey the slaves to her chil- 
dren then living. This clearly shows that it was not the inten- 
tion of Lucy S. Paulett that the trustee should retain the legal 
title longer than she lived, but that it should cease at her death. 
Nor can it be insisted that the legal title remains in the trustee 
until he actually makes a written conveyance; for the subject of 
the trust being personal property, the legal title will pass to the 
cestuis que trust by the mere delivery of the property in pursu- 
ance of the trusts. Upon the marriage of William McMichael! 
with Lucy S. Paulett, he became entitled to the estate reserved 
to her by the deed, and as he received the slaves into his pos- 
session, and held them until the death of his wife, the trust was 
completely executed, and the children of Lucy S., his wife, if 
entitled at all, then became entitled to the slaves, and could have 
maintained trover or detinue for them against any one who de- 
tained them; for the title of the trustee then ceased, and there 
was no need of an actual written conveyance to invest the chil- 
dren with this legal title. 

But it is insisted, that the prayer for a division of the slaves 
amongst the complainants gives the court jurisdiction. But this 
cannot be. If we admit that equity will take jurisdiction to. 
divide personal property amongst joint owners, this equity ex- 
ists amongst the complainants themselves, and cannot convert 
their legal title against the defendants into an equitable one. 
Parties may have joint interests in property, and equities as 
between themselves, but this equity will not enable them as com- 
plainants to file a bill in equity to redress an injury done to their 
joint legal title. On this ground the bill must be dismissed. 

Whether the plaintiffs have any title to the slaves even at law, 
that is, whether they can take the remainder created by this 
deed, or whether their mother became entitled to the absolute: 
property, as the case now stands, we will not decide; for it is 
not absolutely necessary to the disposition of the case, and we 
should prefer to have that question re-argued before deciding it. 
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FIARBINSON er ats. vs. HARRELL ev ats. 


. When the mortgagor of personal property remains in the actual pos- 

session of the property before the law day,.his entire interest therein, 

consisting of the usufruct of the property until the law day and the 
equity of redemption, may be sold under execution at law against 
him. 

The plaintiffs in execution are entitled to precedence over a stran- 
ger to whom, after the levy, the mortgagor has given an order on 

the mortgagee, which has been accepted by the latter, to be paid 

out of the surplus fund after satisfying the mortgage debt. 

. The lien of the plaintiffs in execution is not affected by a sale of the 
property made by agreement between the mortgagor and the mort- 
gagee, after the levy, and before the law day. In such case the 
plaintiffs would be eutitled to recover the value of the hire of the 
property from the time of the sale until the law day, and to have au 
account taken of the value of the property on the law day. 

. When the mortgagees file a bill to separate their interest from that 
of the mortgagor, after the levy of an execution against the latter on 
the property, they cannot be allowed out of the mortgage fund rea- 
sonable solicitor’s fees incurred by them in the prosecution of the 
suit. 

. A deed of mortgage may properly be admitted to record, on proof 
by the subscribing witness that he saw the same signed, sealed and 
delivered on the fourth day after its date. When it is not shown that 
any fraud was intended, nor that any injury was done, or attempted, 
by the wrong date, the probate willbe held a substantial compliance 
with the statute, although it does not strietly accord with the form 
prescribed by it. 

. In taking an account of the mortgage fund after a sale of the prop- 
erty, the plaintiffs in execution cannot take advantage of usury in 
the mortgage debt. 


Error to the Chancery Court of Lowndes. Tried before the 


Hon. J. W. Lesesne. 


Tue bill alleges that the complainants, Harbinson et als. be- 


came the securities for one John Powers, on two promissory 


n 


otes executed by him to one George M. Reese, for borrowed 


money, dated on the 17th July, 1848, and due January 1, 1850, 
for the aggregate sum of $7,114 39; that to secure complain- 
ants against their liability on said notes, said Powers executed 
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to them a mortgage, or deed of'trust, on certain lands and ne- 
groes, which was duly recorded in the proper office; that said 
mortgage stipulated that said Powers should retain the posses- 
sion of all the mortgaged property until the maturity of the notes, 
and on default being made in the payment of the notes, complain- 
ants were authorized to take possession of all the property, and 
sell the same after giving thirty days notice. A few days after 
the execution of the mortgage, four several decrees were render- 
ed in the Court of Probate of Lowndes, in favor of Martha P. 
Harrell, Mary R. Harrell, Joseph P. Harrell and Francis M. 
Harrell, against said John Powers, their late guardian. ‘On 
these decrees several executions were issued, and placed in the 
hands of the sheriff, which were levied on sixteen of the mort- 
gaged slaves. 

The bill charges that the residue of the mortgaged property is 
insufficient to satisfy the mortgage debt, and that a sale of the 
slaves by the sheriff would cause irreparable loss.and injury to 
complainants. It prays an injunction restraining all further 
proceedings under said executions; that the property levied on 
may be delivered up to complainants, on their indemnifying said 
plaintiffs in execution; that an account may be taken of the 
mortgage debt, and the property sold to satisfy said debt, char- 
ges, &c, 

The answers of the defendants admit the execution of thie 
mortgage, but they insist that it was intended to hinder, delay 
and defeat them in the collection of their judgments against said 
Powers, which were rendered only a few days after the execution 
of the mortgage. They object that the mortgage was not proved 
and recorded as required by the statute, and that it was not ex- 
ecuted on the day of its date. They also state, that on Deceim- 
ber 21, 1848, (the day before the answers were filed,) complain - 
ants had sold the whole of the mortgaged property, on a credit 
of twelve months, which sale, they insist, was without authority, 
and renders complainants liable to them for the hire of the ne- 
groes from the time of sale until the Ist January, 1850, when 
the mortgage debt fell due, and for the excess of the proceeds of 
sale over and above the mortgage debt. 

The defendants afterwards filed a cross-bill, praying that the 
sale might be set aside, and a re-sale had to satisfy their judg- 
ments ; that said mortgage might be decreed null and void as to 
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them; and that complainants might be made to account with 
them. An amendment to the cross-bill brought in S. Gresham 
as a defendant thereto, alleging that he claimed an interest in 
the mortgage fund, under a written order executed to him, by 
said John Powers, after the levy of the plaintiff’s execution, 
which order had been accepted by Harbinson et als., to be paid 
out of the mortgage fund after satisfying their debt. Anda fur- 
ther amendment set up usury in the mortgage debt, and insisted 
that said mortgage, if valid at all, was good only for the amount 
of money actually borrowed from said Reese, with lawful interest 
thereon. 

The mortgage bears date July 17, 1848, and in the certificate 
of probate, it is certified that the subscribing witness proved 
that he saw the same signed, sealed and delivered on the 21st 
July. In other respects the certificate is formal. 

The decree of the chancellor, and the cross assignments of er- 
ror, will be readily understood from the opinion. 


Stone & Juper, for plaintifls in error : 

1. The record in this case clearly shows that the defendants 
were proceeding to sell, not the possessory interest of Powers in 
the slaves merely, but the entire property, on the alleged ground 
that the mortgage was fraudulent. In this state of the case, 
Harbinson et al. had a elear right to file their bill restraining 
the sale, and thus separate the mortgage from the possessory in- 
terest.— Williams v. Jones, 2 Ala. 314; Marriott & Hardesty 
y. Givens, 8 Ala. 604. 

2, No effort has ever been made to realize the possessory in- 
terest, or make it available. The bills, answers and proof show 
that the defendants have all the while sought the entire proper- 
ty, onthe alleged ground that the mortgage was fraudulent. 
‘They made no effort to obtain the possessory interest before the 
sale was made, although some two months had elapsed. 

3. The decree of the chancellor is wrong, in charging plain- 
tiffs inerror with the value of the property on the 1st January, 
1850. If they are chargeable at all, it is only with the actual 
injury done the defendants. What is that injury? If the in- 
junction had not been obtained, the defendants would have sold 
the property in November or December, 1848, and could not 
possibly have realized the enhanced price caused by the rise of 
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cotton in January, 1850. Even on this view, the utmost Har- 
binson et al. could be charged with is the difference between the 
mortgage debt and what the property would have commanded at 
the time the Harrells proposed to sell. This could not have 
betn more than the value of the hire. 

4. The chancellor has certainly decreed against Harbinson et 
al. two or three times for the same interest. He first holds 
them liable for the surplus sales, secondly, for the value of the 
possessory interest, and thirdly, for the difference between the 
mortgage debt and the value of the property on the 1st January, 
1850. ‘The surplus sales are, of course, covered by the differ- 
ence between the debt and the value of the property on the Ist 
January, 1850, and for that item they are clearly twice charged. 
Moreover, the surplus was caused by the sale being made on 
credit, the property bringing, in the opinion of the witnesses, 20 
per cent. more than it would have commanded in cash, and this 
sum should stand against the hire. 

5. The plaintiffs in error having the right to enjoin the sale 
and separate the mortgage from the possessory interests, it seems 
clear that they should be allowed their reasonable expenses and 
attorneys’ fees, that expense having been cast upon them by the 
improper conduct of the defendants in error. 

6. Usury is a personal defence, and can only be made by the 
party promising. He cannot be compelled to plead it.—Fen- 
no v. Sayre & Converse, 3 Ala. 458. 

7. The registration in this case was regular; but if slightly 
variant from the statute, it was sufficient to operate notice.—8 
Ala. 356. 

8. Whether Gresham shall have his order paid im preference 
‘to defendants in error, depends on the question how far the sher- 
ifs levy operated # lien on the surplus. We contend that only 
the possessory interest, not the equity of redemption, is the sub- 
jeet of levy and sale under the execution at law.—Scott v. Scho- 
ley et al., 8 East 4673 Wilkes v. Ferris, 5 Johns. 335; Marsh 
vy. Lawrence, 4 Cow. 461. 

9. There can be no sound reason given for the sale of an 
equity df redemption under execution at law. ‘The invariable 
result is, Ast, a sacrifice of the equity ; 2d, great injury, expense 
and loss to the mortgagee, by putting the property out of his 
reach. A rule of this kind ought not to be adhered to, even if 
€ormer courts had se decided. 
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10. We maintain that our own adjudged eases, which seem- 
ingly countenance an opposite principle, can be regarded only as 
dicta.—Perkins & Elliott v. Mayfield, 5 Por. 182. 


J. M. Bourne, contra: 

1. Powers, the mortgagor, could not incumber the property 
after the receipt by the sheriff of the executions in favor of de- 
fendants in error and levy wpon the mortgaged property, so as 
to defeat the lien thus created in favor of defendants ; hence the 
order in favor of Gresham does not defeat or postpone defend- 
ants.—Burnet v. Dennison, 5 Johns. Ch..35. Had the mortga- 
gees paid the order, they could not tack it to the mortgage.— 
Hughes v. Worley, 1 Bibb, 200; Colquhoun v. Atkinson, 6 
Mun. 550; 2 Vern. 520; 2 Bridg. Dig. 341, § 135. 

2. Defendants were entitled to the value of the possessory in- 
terest in the slaves mortgaged, from the time of the levy, pro- 
vided the mortgaged property was sufficient to pay the mortgage 
debt. The power given to the mortgagees after that time to sell, 
and the sale by the mortgagees, cannot defeat the rights of de- 
fendants to the value of the possessory interest; neither can it 
defeat the rights of defendants to have the property valued, 1st 
of January, 1850. Jf the mortgagees saw proper to sell before 
the law day, it was at their own risk.—See Faure y. Winans, 1 
Hop. 283; Coote on Mort. 561; Ib. 319; Dibly v. Craggs, Amb. 
12. If the mortgagees had retained the slaves until 1850, in- 
stead of selling them, they would have been liable for hire.—2 
B. Mon. 61; 4 B. & H. Dig. 393, §11. It follows that defend- 
ants are entitled to an account of the possessory interest, from 
the time of their lien to January, 1850, and the value of the 
property at that time, (Jan. 1850,) as well as to an account of 
the surplus, after the mortgage debt shall have been paid. 

3. Reasonable cost is all the mortgagees are entitled to out of 
the property, after paying the debt. ‘They are entitled to noth- 
ing for personal services.——Breckenridge v. Brooks, 2 Marsh. 
339; Coote on Mort. 353. 

4. Although usury is a personal privilege, and although a 
mere stranger cannot insist upon the invalidity of a usurious 
mortgage, in respect to which he is neither a party nor a privy, 
but as defendants in error succeed to the rights of the mortga- 
gor, after the mortgage debt is satisfied they may set up 
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usury. The mortgage debt should be the money loaned by 
Reese to Powers, and lawful interest thereon.—Port v. Dart, 8 
Paige, 639; 6 Gill. & J. 18; 3 Edw. 195; 4 Barb. & Har. Ch. 
Dig. 392, § 21. 


CHILTON, J.—1. The law is stated in this State that the 
mortgagor of personal property, remaining in the actual posses- 
sion before the law day, has such an interest therein as is sub- 
ject to levy and sale under execution at law. This rule was 
first asserted in McGregor & Darling y. Hall, 3 8S. & P. 397, 
and has never since been departed from. The difficulty with me 
has been the quantum of the interest thus to be subjected. Is 
it the mere usufruct until the law day, or this, with the mort- 
gagor’s equity of redemption? Upon a careful review of the 
several decisions of this court, I am satisfied that they contem- 
plate the sale of the entire interest of the mortgagor, where his 
interest is accompanied with the possession. In Marriott & 
Hardesty et al. v. Givens, 8 Ala. 706, it was said, that “ this 
right of possession for 2 determinate period is subject to levy 
and sale, and carries with tt the equity of redemption.’’—See 
also, Perkins & Elliott vy. Mayfield, 5 Por. 182; Williams & 
Battle v. Jones, 2 Ala. 314. 

2. In this case the mortgagor, by the terms of the mortgage, 
was entitled to retain the actual possession“of the property until 
the first day of January, 1850, and as the levy was made long 
before that period, it follows that a lien attached in favor of the 
plaintiffs in execution, which no subsequent act of sale before the 
law day could divest. And this lien, being older than the order 
given by Powers, the mortgagor, to Gresham, and accepted by 
the mortgagees, to be paid out of the surplus after satisfying the 
mortgage debt, must necessarily take precedence over it. The 
plaintiffs in execution must therefore be preferred to Gresham. 

3. We have said the lien of the plaintiffs in execution was not 
afieeted by the sale of the mortgaged property, made by agree- 
ment between the mortgagor and mortgagees before the law day 
urrived. ‘This being the case, it follows that the plaintiffs in 
execution are not concluded by that sale. They cannot be 
placed in a worse condition by the act of third persons, in which 
they did not participate. They have the right, therefore, to re- 
cover the value of the hire of the property levied upon, from the 
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time of the filing of the original bill until the first day of Janu- 
ary, 1850, with interest thereon, and to have an account of the 
value of the slaves at that time, when by the terms of the mort- 
gage they were, upon the forfeiture of the condition by the mort- 
gagor, to be devoted to the payment of the mortgage debt. This 
is what the decree of the chancellor, upon a proper construction 
of it, gives the plaintiffs in execution. The decree, as we un- 
derstand it, first adjudges the surplus, after satisfying the 
mortgage, to the plaintiffs in execution, and the hire from the fil- 
ing of the bill until the law day, and then proceeds to lay down 
the rule by which the surplus is to be ascertaineds namely, by a 
valuation of the property, as of the first day of January, 1850. 

4. The mortgagees claim that they showld be allowed reason- 
able solicitors’ fees out of the fund, in addition to their mortgage 
debt, for filing the bill to separate their interest from that of the 
mortgagor, which latter was subject to levy and sale. It is suf- 
ficient to remark, that such expenses are not provided for by the 
mortgage decd, and that these fees were incurred by the mort- 
gagees to protect their own interest, not against the unlawful act 
of the mortgagor, or of any one else, but merely to render their 
security more certainly available; or it may be, to enable the 
mortgagees, by an agreement with the mortgagor, to obtain pos- 
session of the property and dispose of it before the law day. 
Such fees are clearly distinguishable from those costs necessa- 
rily incurred by the mortgagees in maintaining the title to the 
estate, &c., which are ordinarily allowed as a charge upon the 
mortgaged estate.—Coote on Mort. 392. 

5. Having arrived at the conclusion that the record presents 
no error prejudieial to the mortgagees, we turn to consider the 
errors assigned by the plaintiffs in execution. 

The first is, that the mortgage deed was not proved according 
to the statute, and that consequently its registration under an 
invalid probate does not amount in law to notice. ‘The objec- 
tion raised to the probate is, that the witness does not swear that 
he saw the deed signed and delivered on the day it bears date, 
but four days subsequent to that on which it appears to be dated. 
It does not appear that any fraud was intended, or that any in- 
jury was done or attempted to be effected by the wrong date. 
The certificate of probate corresponds substantially with the 
facts of the case, and although it does not strictly accord with 
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the form given in the statute, yet there is not such a substantial 
departure as will vitiate it.—Hobson v. Kissam & Co. et-als., 8 
Ala. 357. , 

6. The only remaining question is, whether the plaintiffs in 
the executions can take advantage of the usury in the mortgage 
debt; and were this an open question in this court, we should be 
strongly inclined to hold, that-as to the unlawful per cent., the 
mortgage would be without consideration, and to consider the 
actual amount borrowed, with the interest thereon, as constitut- 
ing the amount to be retained by the mortgagees out of the pro- 
seeds of the mortgaged estate. But the rule has, we think, been 
too firmly established by the previous decisions of this court, to 
the contrary, now tobe departed from. In Cook & Kornegay v. 
Dyer, 3 Ala. 643, it was held, that ‘ the statutes against usury 
were intended for the benefit of the borrower ; they confer a per- 
sonal privilege on him which he may waive, and if he does, no 
me else can take advantage of it.”’ ‘The same doctrine was 
veld in Sayre & Converse vy. Fenno, 3 Ala. 458. ‘The decree 
of the chancellor is in accordance with the law as declared by 
these adjudged cases. 

We are unable to percieve any error in the record, and the 
decree is consequently .affirmed. ‘Let each party pay half the 
cost in this court. 


Ne en ee 


SHEPPARD vs. FURNISS. 


1. A count in case for a malicious prosecution must aver the issuance 
of process, properly describing it, and the plaintiff’s arrest and im- 
prisonment by virtue thereof. 

2. Case is the proper remedy for the malicious use of process regular- 
ly issued from a court of competent jurisdiction; but when the pro- 
ceeding complained of is merely irregular, trespass is the remedy. 

3. The form of action adopted by the pleader does not always deter- 
mine the character of the count; but it may be adjudged a count in 
trespass, or @ Count in case, according to the facts stated in it, and 
the conclusions which the law draws from those facts. 

4. Acount which avers that the defendant falsely and maliciously 
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made an affidavit in writing, &c., and upon said affidavit falsely and 
«maliciously caused and procured said plaintiff to be arrested by his 
body, and to be imprisoned, and to be kept and detained in prison 
for a long time, to wit, for the space of ten days then next follow- 
‘ing, at the expiration of which said time the said plaintiff, in order 
‘to procure his release and discharge from said imprisonment, was 
forced and obliged to, and ‘did, then and there, pay to said defen- 
dant a large sum of money, to wit, &c., and was thereupon dis- 
charged and released from said arrest and imprisonment, &c., is a 
good count in trespass. 

5. A count in trespass cannot be united ina declaration with a count 
in case. 


Error to the Circuit Court of Montgomery. Tried before 
‘the Hon. Robert Dougherty. 


Tuts was an action of trespass on the case “ brought to re- 
cover damages of defendant for maliciously and unlawfully 
causing plaintiff to be arrested under a cap. ad sat. sued out 
at the instance of defendant on a judgment rendered in defend- 
ant’s favor against Allen M. Sheppard and Robert A. Sheppard, 
in the Circuit Court of Montgomery County, at the May Term, 
1847, and detaining his body in prison for a long space of time, 
to wit, for ten days.” 

The declaration contained five counts, the first and second of 
which are sufficiently described in the opinion. The defendant 
demurred to the whole declaration for a misjoinder of counts, 
-and to each count separately, and his ‘demurrer was sustained. 


Exmore & Yancey, for plaintiff in error: 

1. The first count is certainly good, and the judgment there- 
fore ought to be reversed, although all the other counts may be 
defective, because the writ under which the arrest was made is 
not set out in them. 

2. ‘he second count is a good count in case. 1. Because 
the recital of injury is under a ‘‘ whereas.—1 Chitty’s Pl. 887. 
2. Because a motive is alleged, as ‘* maliciously,’’ &c.—Ib. 388, 
note p. 3. Because the arrest and imprisonment are averred to 
have been caused and procured ‘ upon said charge and affidavit.”’ 
{t is also averred that upon payment being made, plaintiff was 
‘‘ thereupon discharged.”? 4. Because the statement of dama- 
ges is consequential, as injury “to credit and reputation,’’— 
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‘‘suffered great anxiety and pain of body and mind,’’—“ great- 
ly hindered and prevented, by reason of the premises, from fol- 
lowing and transacting his business,’’ &c. 

Where, inan action on the case for malicious use of process, it 
is not averred that the acts complained of were done under and 
by virtue of legal process, yet if it appear that a charge was 
legally preferred, and it is averred that ‘‘ upon such charge”’ the 
defendant did the acts complained of, it will be presumed that 
the acts were all done in pursuance of process issued upon such 
charge.—Hensworth v. Fawkes, 4 Barn. & Adol. 449; (24 E. 
C. L. R. 102;) Howard v. Banks, 2 Bur. 1113. 

In these counts the averments of arrest and imprisonment may 
properly be made, as in aggravation ; and this action may be 
considered as case for the maliciously making such an affidavit, 
and thus commencing a malicious prosecution.—4 Barn. & Adol.. 
449. In determining whether this is a count in case or trespass, 
the court will look to the whole count, and not to a particular 
part.—Ib. 

3. The second count is not in trespass, 2. Because in tres- 
pass injury is stated without any inducement of defendant’s 
motives.—1 Chitty’s Pl. 387. 2. Because, in trespass the in- 
jury is stated directly, and not by way of recital.—Ib. 3. Be- 
cause, in statements of trespasses the words ‘“‘ vi ef armis’’ are 
used.—Ib. 4. Because, in trespass the conclusion is “‘ contra 
pacem,”’ &c. 

The second count then being but a defective count in case, and 
not a count in trespass, the demurrer for misjoinder of counts 
should have been overruled ; and the first count being good, the 
demurrer to it and to the whole declaration was improperly sus- 
tained. 








Betser & Harris, contra: 

The first count, if it shows any eause of action at all, is 
count in case. ‘The second, if not fatally defective, is certainly 
a count in trespass, because it shows a forcible injury to the 
plaintiff occasioned immediately by the act of the defendant.—1 
Chitty’s Pl. 124-25-26-27, 133, 168. 

It is not the title of the form of action which the pleader 
adopts that determines the nature of the count. The count must 
-be adjudged trespass or case according to the facts stated in it, 
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and the conclusions which the law draws from those facts. 
Trespass is the only remedy for a menace to the plaintiff attend- 
ed with consequential damages, and for an illegal assault, batte- 
ry and wounding, or imprisonment, when not under color of pro- 
cess.—1 Chitty’s Pl. 167. Also, whenever an injury to a per- 
son is occasioned by a regular process of a court of competent ju- 
risdiction, case is the proper remedy, and trespass is not main- 
tainable, as for a malicious arrest.—Ib. 133. 

In addition to these English authorities, this court has deci- 
ded two cases which must be conclusive to show that this second 
count is a count in trespass, and not in case. In Duckworth vy. 
Johnston, (7 Ala. 581,) it is held, that when an injury is done to 
a person by the regular process of a competent court, although 
it may have been the result of malice, case is the proper remedy, 
and trespass is not sustainable; and it is there said, that the 
warrant being a nullity, ‘‘it follows necessarily that it should 
not have been executed, and the authorities cited conclusively 
show that not only the officer, but the party who caused it to be 
issued, is liable in trespass to the plaintiff.” In Ragsdale v. 
Bowles, (16 Ala. 62,) this court expressly decided that a count 
substantially the same as the second count in this declaration 
was a count in trespass, and not in case. 

No case can be found where case has been held to lie for the 
arrest and imprisonment of a party, when not under color of 
process; and the affidavit set out in the second count certainly 
was not an authority to any person to arrest the plaintiff. 


COLEMAN, J.—The declaration in this case contains five 
counts, and the defendant has demurred to the whole declaration 
for a misjoinder of counts, and to each count separately. 

The first count in the declaration is a count in trespass on the 
case. 

The second count avers that the defendant falsely and mali- 
ciously, &c., made an affidavit in writing before the clerk of the 
Circuit Court of Montgomery County, stating in substance that 
said Furniss had recovered a judgment in said court against said 
Robert A. Sheppard, and one Allen M. Sheppard, for the sum 
of seventy-five dollars damages, besides costs, and that the said 
Robert A. is about to abscond, and that the said Allen M. Shep- 
pard has absconded, and that bail i is not required for the pur- 
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‘ pose of vexing or harrassing said Robert A., &c. The count 
avers that upon said affidavit and charge, said defendant then 
and there, to wit, on the 8th of January, 1849, falsely and ma- 
liciously caused and procured said plaintiff to be arrested by his 
body, and to be imprisoned, and to be kept and detained in pris- 
on, &c. There is no averment in the count that any process was 
issued by virtue of the affidavit, or that the plaintiff was arres- 
ted on or by virtue of any process. It is very clear, that to 
constitute this a good count in case, it should have averred the 
issuance of process, that the process should have been properly 
described, and that it should have further averred that the plain- 
tiff was arrested and imprisoned by virtue thereof.—2 Chitty’s 
P). 601; 1H. Bla. 49; 1 T. R. 238. 

It cannot be contended that the affidavit set forth in this count, 
although it authorized the issuance of process, authorized any 
one to arrest the plaintiff. Whenever an injury to a person is 
effected by a regular process from a court of competent juris- 
diction, though maliciously adopted, case is the proper remedy, 
If, on the other hand, the proceeding complained of was merely 
irregular, as set forth in this count, the remedy is trespass.—1 
Chitty 136. But the question arises whether this is a good 
count in trespass. It is not altogether the form of action adop- 
ted by the pleader, which determines the character of the count ; 
it may be adjudged trespass or case according to the facts sta- 
ted in it, and the conclusions which the law draws from those 
facts. In the case of Ragsdale v. Bowls, (16 Ala. 62,) it was 
held that a count which avers that the defendant falsely, mali- 
ciously, and without probable cause, charged the said plaintiff 
with the crime of felony, and upon said charge falsely and with- 
out probable cause, caused the said plaintiff to be arrested by 
his body, and to be imprisoned, and to be kept and detained in 
prison for a long space of time, to wit, for the space of one day 
then next following, at the expiration of which time, he, the said 
defendant, caused the plaintiff to be released, and wholly aban- 
doned his prosecution, is a good count in trespass for false im- 
prisonment. The decision rests on the ground that the averment, 
that the defendant caused and procured the plaintiff to be arres- 
ted by his body and imprisoned, is plainly the averment of a 
fércible injury, and rejecting as surplusage that part of the 
count stated as inducement, it becomes a good count in trespass, 
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We consider the decision in the case referred to decisive of this 

case, for the material averments in the counts in both cases are 

substantially the same. It follows that the first count in the 

declaration being in case, and the second in trespass, there is a 

misjoinder of counts, and the demurrer was properly sustained. 
The judgment is affirmed. 


JUDGE vs. WILKINS. 


1. Mere inadequacy of consideration, within itself, and disconnected 
from all other facts, is not a sufficient ground for setting aside a con- 
tract, or granting relief against it in equity. 


Error to the Chancery Court of Mobile. Tried before the 
Hon. J. W. Lesesne. 


Joun A. Exmore, and Cook, for plaintiff in error: 

I. Can the court afford relief or take jurisdiction of the cause? 
A court of chancery has an undoubted jurisdiction to relieve 
against every species of fraud, whether, 

1. Malus dolus and actual, arising from facts and circum- 
stances of imposition; 

2. Or apparent from the intrinsic nature and subject of the 
bargain itself, such as no man in his senses, and not under a delu- 
sion, would make on the one hand, and no honest and fair man 
would accept on the other; 

3. Or such as may be presumed from the circumstances and 
condition of the parties, when there is a surreptitious advantage 
taken of the weakness or necessity of another. When therefore 
an advantage, such as no honest and fair man would take, is 
taken of the ignorance, mistake, weakness or necessity of ano- 
ther, no matter from what cause these may be produced, it con- 
stitutes a fraud in equity.—2 Ves. sr. 155; Kennedy v. Kenne- 
dy, 2 Ala. 593; 1 Story’s Eq. Ju., §§ 188, 197, 222, 251, 119. 

II. Inadequacy of price so gross as to shock the conscienee, is 
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sufficient evidence of fraud. And if the inadequacy is not of 
such a character, yet when coupled with other circumstances, it 
is considered evidence of unfair practices.—1 Story’s Eq., §4 188, 
244, 245, 246, 248, 251; 9 Ala. 686; 12 ib. 70. 

III. Of this character are the cases where the party has been 
relieved on the ground of surprise and want of deliberation.—1 
Story’s Eq., §§ 119, 147, 187, 188, 222, 251, (220 Note;) 1 
Coxe, 339; 16 Ves. 82. 

IV. An agent can derive no benefit from a contract made with 
his principal, based on superior knowledge of the property, ac- 
quired in that capacity. The relation is one of trust and confi- 
dence.—1 Story’s Eq., §§ 197-8, 207, 218, 307-8-10, and Note 
2, §§ 315-16, A, 317; 9 Ala. 662-84; 5 ib. 94; 4 Por. 293; 
Newland on Con. 451; 9 Por. 675. The above principles all 
apply to this case separately and conjointly, and the courts of 
equity grant relief on mixed considerations, when not altogether 
satisfied with any single one. 

V. Is the complainant concluded by the trial at law ? 

1. The question of fraud was not submitted to or passed on 
by the jury; and if that court had jurisdiction of this fraud, it 
was never exercised.—6 Ala. 34. 

2. The court of law could only inquire into the fraud attend- 
ing the execution of the deed for the slaves, not that which pro- 
cured its execution. The issue would be, did Judge at the time 
intend to execute that instrument, not how he was induced to 
that intention; the same issue that would arise on plea of non 
est factum.—9 Port. 63; 1 Ala. 100; 2 ib. 592; 3 Phillips’ Ev. 
(C. & H.) Note 969, p. 1449; 3 Chitty on Pl. (Note 1,) 964; 6 
Munf. 364; Clay’s Dig. 340, §§ 152-3; 13 John. 430; 5 Cow. 
506; 2 Rand. 426; 14 S. & R. 2v8. 

3. The court of law could only treat the deed as void for ac- 
tual fraud. It could nct set it aside, or order it to be cancelled, 
and rescind the contract. It could not declare the deed void for 
inadequacy of price, or for surprise, or notice, the confidential 
relations of the parties, the mistake, or ignorance, or accident ; 
these are cases of constructive fraud, cognizable only in equity. 
1 Stroy’s Eq., §§ 60, 190, 307, 437; White’s Lead. Ca. 418, 
and authorities cited; Law Lib. No. 65; Story’s Eq. Pl., § 473. 

4. If the contract on which the Wilkins’ were suing had been 
executory, then perhaps the court of law, on proof of the fraud, 
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might have refused its aid; but this was an executed contract ; 
the title to the negroes had passed, and in that action the court 
could only inquire where is the title. In taking jurisdiction in 
such a case, the court of chaucery does not say no title passed, 
but says it passed under such circumstances, that no honest 
man would keep it, and declares the purchaser a trustee for the 
seller.—18 Pick. 104. 

5. The want or failure of consideration could not have been 
made a defence; because there was the bond for titles, the pos- 
session of the property, and the excess of value of the house and 
lot over the liens. 

VI. When the defence could not be made at law, the attempt 
to do so will not affect the plaintiff’s rights.—3 Ala. 406. 

VII. There was an offer to rescind in time, August, 1841. If 
not proved, it is immaterial, as Wilkins in his answer says it 
would not have been accepted. T. J. Judge proves it was made 
in August, 1841.—Elliott v. Boaz, 9 Ala. 772. 

IX. The complainant is not concluded by the cases of Dunk- 
lin v. Wilkins, 5 Ala. 199; Wilkins v. Judge et al., 14 ib. 135. 

1. Because the fact of the instrument being a deed does not 
appear in either of the cases. 

2. The first is a case at law, where the defence could not be 
made. 

3. In the last case, the court dismissed the bill without preju- 
dice to Judge. 

4, The point of its being a deed was not made or decided by 
the court in either case. 

X. The case of Clemens v. Loggins, 1 Ala. 652, does not 
militate against our views. ‘That was an executory contract, a 
suit on the note, and an entire failure of consideration, and the 
court was called on to enforce it. 


Tuos. H. Warts, contra: 

1. The judgment at law is conclusive of ‘all matters of fraud 
which were relied on as a defence, or which, under the issue 
joined, might have been relied on in the action at law, between 
parties and privies.—See Hopkins v. Lee, 6 Wheat. 109; 11 
Mass. 445; Boynton v. Willard, 10 Pick. 166; 1 Baily, 533; 4 
Rawle, 273; 10 Pick. 8391; Davidson v. Shipman, 6 Ala. 27; 
Cummings v. McGehee, 9 Por. 349, and authorities there cited. 
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As to the fraud in obtaining the title to the slaves, apart from: 
the alleged fraud in selling the house and lot,.the judgment at 
law is conclusive; and if there should be such independent equi-. 
table ground for relief as would authorize chaneery to interfere, 
the court of chancery must look alone to the independent equita- 
ble ground. ‘Fo permit the Chancery Court to look beyond this, 
would permit every defendant at law to practice a fraud on the 
court, and unhinge its best settled rules in regard to enjoining or 
giving relief against judgments at law.—13 Ala. 198, and au- 
thorities there cited. 

2. The fraud charged in the sale of the slaves, considered 
apart from the sale of the real estate, certainly was or could 
have been relied on as a defence at law.—See 5 Ala. 199; 13 
Wend. 570; 14 Ala. 439; 3 Johns. 235; 8 Cow. 240, and Note; 
18 Pick. 102; 7 Mass. 117; 2 Watts, 66; 13 Ala. 44; 5 ib. 277. 

8. There is no reason why the alleged fraud in the sale of the 
house and lot might not have been sct up in the court of law. 
There was no deed; the contract was executory merely. It 
does not appear from the bill, answer or proofs that Judge was 
ever in possession.—See 1 Ala. 622. The court at law could 
have done as complete justice as the court of equity. In neither 
court can the parties be placed'in statu quo. 

4. The fact that the fraud was not actually decided by the 
court of law, can give no equitable jurisdiction. The decision of 
the court of law was wrong, and Judge had his remedy in an 
appellate court. His failure to have the law case rcviscd was 
his fault and neglect, and he cannot complain in equity.—Bar- 
row v. Governor, 13 Ala. 540, and authorities there cited; 9 
Ala. 120, and authorities there cited; 7 Ala. 666; 2 Port. 262; 
3 Stew. 155; 2 Por. 177; 15 Ala. 503. The Chancery Court 
never grants relief in the nature of a new trial.—See McGrew vy. 
Tombigbee Bank, 5 Por. 547, and authorities there cited; 8 
ib. 482. 

5. Every ground of fraud alleged in the bill is fully denied in 
the answer, and the proof’ utterly fails to support the bill; but 
on the contrary, substantially supports the answer in every es- 
sential particular. Fraud will never be presumed, but must be 
clearly proved.—See Story’s Eq. J.; 3 J. J. Mar. 540; 8 Pet. 
244; 12 ib. 178. 

6. An agent may well purchase after the agency ceases.—See 
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McKinly v. Irvine, 13 Ala. 682. Here the agency was of short 
duration, and produced no such confidence and trust as would 
come within the rule for relief, and the proof shows clearly that 
no advantage was taken of Judge by means of the agency. 

7. Mere inadequacy of price has never been held to authorize 
a rescision of a contract.—See Juzan v. Toulmin, 9 Ala. 662; 1' 
Story’s Eq. (4th edit.) § 245 to 250, inclusive, and authorities 
there cited ; Osgood v. Franklin, 2 Johns. Ch., and authorities 
there cited. There is no allegation that Judge relied on Wilkins 
as to the value either of the house and lot or slaves. ‘There is 
no allegation that he had no opportunity of finding out the value, 
by the use of due diligence. A representation as to value is 
matter of judgment; and if it were false, would be no ground of 
relief.—See 1 Story Eq. Ju., § 197, (4th edit.;) 1 Wheat. 189; 
Kent’s Com., 2 vol. 484-5, (4 edit.;) see also, Griffith v. Sprat- 
ly, 2 Bro. Ch. 179, in the Note; 5 Ves. 345. Even the civil 
law, as regards personal property, would not give relief.—See } 
Story’s Eq., 4247. ‘he rule that if the price given be less 
than half the value, applies solely to real estate; and this is 
wholly an artificial rulee—See 1 Story’s Eq., § 247; see also, 
28. & P. 9; 1 Por. 328; 3 Stew. 243. 

8. A court of equity will never rescind a contract when the 
parties cannot be placed in statu quo.—1 Story’s Eq., (4 edit.) 
§ 250; Burnett v. Stanton, 2 Ala. 181; Turner v. Clay, 3 Bibb, 
53, (cited in B. & H.’s Ch. Dig.) And especially is this the 
ease, when the reason why the parties cannot be placed in statu 
quo, has been brought about by the fault or neglect of the party 
seeking relief.—See Turner v. Clay, 3 Bibb, supra; 1 Story’s 

eq. J., § 250. In this case, it is by Judge’s failure to comply 
with his contract in paying the liens he undertook to pay, where- 
by the house and lot were sold, that the parties cannot be placed 
in statu quo. 

9. A party who seeks equity must show that he is without 
fault or neglect on his part. He must come into court ‘* with 
clean hands,”’ or .he cannot get relief, however much wrong he 
may have sustained.—See Sanders v. Fisher & Phelps, 11 Ala. 
$12. In this case the complainant seeks to revise a judgment 
at law. This cannot be done, if there appear any fault or neglect 
on his part.—See French y. Garner, 7 Por., and authorities 
eited under fifth point. 
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DARGAN, C. J.—William Judge, who resided in Butler 
County, Alabama, left the State when about eighteen years of 
age, and went to Mississippi. After remaining there for a time 
he left Mississippi and went to Texas, where he remained until 
the summer of 1841. At the time he left Alabama he owned a 
negro woman and her three children, which were in the posses- 
sion of his guardian, and during his absence she had two other 
children. His guardian also left Alabama, and abandoned the 
charge and control of the slaves, but Joseph Dunklin, the broth- 
er-in-law of Judge, took possession of them.as his agent and for 
his benefit. In March, 1841, shortly after Judge became of 
age, he gave to Lavender S. Wilkins, who resided in Austin, 
Texas, a power of attorney, authorizing him to take possession 
of the slaves then in Alabama, and bring them.to Texas. Wil- 
kins came to Alabama, and demanded the slaves as the agent of 
Judge, but Dunklin declined sending them by him. Wilkins 
returned to Texas without the slaves, and shartly after his re- 
turn Judge agreed to buy of him and his brother, John H. Wil- 
kins, a house and lot in the town.of Austin, and agreed to give 
them twenty-seven hundred and fifty dollars, and in part pay- 
ment he agreed to give his negroes, then in the State of Ala- 
bama, which were valued in the trade at sixteen hundred and 
fifty dollars ; for the residue of the purchase money he agreed to 
pay certain debts owing by Lavender S. and John H. Wilkins, 
and which constituted a lien on the land. Judge executed a bill 
of sale for the slaves, and Lavender S. and John H. Wilkins 
gave him a bond ‘to make titles to the lot upon his paying those 
debts and discharging the liens. A short time after this trade, 
both Lavender S. and Jobn H. Wilkins left ‘Texas, and the for- 
mer.came to Alabama and demanded the slaves as his property; 
but Judge having returned from Texas, and alleging that he had 
been defrauded in the trade, Dunklin refused to deliver two 
of the slaves which he had in his possession; whereupon an ac- 
tion of detinue was commenced against Dunklin in the name of 
Lavender S. and John H. Wilkins, and a judgment recovered 
against him for the slaves, or their alternate value. William 
Judge then filed this bill, to enjoin the delivery of the slaves by 
Dunklin, in discharge .of the judgment, and on the ground of 
fraud prayed a rescision of the contract. The.chancellor, being 
of the opinion that the evidence did not establish the fraud, dis- 
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missed the bill, and from this decree a writ of error has been 
prosecuted to this court. 

As the answers fully and completely deny the allegations of 
fraud, we must look to the proof to see if it is established, or if 
any fact is proved from which the court can infer fraud. 

I think that the value of the house and lot that Judge bought 
may be fairly fixed at fifteen hundred dollars. One of the wit- 
nesses values it at eight hundred dollars ; two at twelve hundred 
and fifty ; one at fifteen hundred, and two at two thousand dol- 
lars ; they, too, were all examined on the part of the complain- 
ant. I think also, that the fair value of the slaves, situated as 
they were in Alabama, was about twenty-one, or two, hundred 
dollars. According to this valuation, Judge agreed to give 
twenty-seven hundred and fifty dollars for property worth fifteen 
hundred, but in the mode of payment adopted by the parties, 
and which was part of the contract, it cost him about thirty-two, 
or three, hundred dollars. Is this inadequacy of consideration 
sufficient within itself to justify the court in coming to the con- 
clusion that there was fraud in the contract? I fcllow the lan- 
guage of the authorities in saying, that inadequacy of price, or 
other inequality in the bargain, is not within itself a sufficient 
ground to avoid a contract in a court of equity, on the ground of 
fraud; for courts of equity, as well as courts of law, must act 
upon the ground that every person, who is not under some legal 
disability, may dispose of his property in such manner and upon 
such terms as he sees fit; and whether his bargains are discreet 
or not, profitable or unprofitable, are considerations not for 
courts of justice, but for the party himself.—1 Story’s Eq. § 244; 
Low v. Barchard, 8 Ves. 133; Griffith v. Spratley, 1 Coxe’s Ch. 
$83; Collier v. Brown, ib. 429; Osgood vy. Franklin, 2 Johns. 
Ch. 1-23, and cases there cited. It is, however, said, in many 
cases, that there may be such gross inadequacy of price as to 
demonstrate imposition, or undue influence, and in such cases a 
court of equity ought to interfere; but then the inadequacy 
should be so gross as to shock the conscience of the chancellor, 
and amount itself to evidence of fraud.—Sce 1 Story’s Eq. § 246, 
and cases by him cited. But I think it might be asked, what 
inadequacy of price would shock the conscience, or be conclu- 
sive evidence of fraud? Suppose it appeared that one had, in 
consideration of one hundred dollars, or even a less sum, con- 
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veyed to another a house worth ten thousand dollars, and this 
was all the proof, would the conscience of the chancellor be 
shocked? Could he say upon these facts, without more, that 
there was fraud?. The party himself may not have thought 
there was; he may have been influenced by reasons satisfactory 
to himself, and not by the consideration in money, in making the 
deed. No court, I apprehend, professing to be governed by the 
common law, could, in the case supposed, set aside the contract, 
or declare it fraudulent upon the grantor. ‘This supposed case, 
to my mind, clearly illustrates and proves the rule acknowledged | 
by all English courts, that inadequacy of price within itself, 
and disconnected from all other facts, cannot be a ground for 
setting aside a contract, or affording relief against it. ‘There 
must be something else besides the mere inadequacy of conside- 
ration or inequality in the bargain, to justify a court in grant- 
ing relief by setting aside the contract. What this something 
else besides the inadequacy should be, perhaps no court ought to 
say, lest the wary and cunning, by employing other means than 
those named, should escape with their fraudulent gains. I, how- 
ever, will venture to say, that it ought, in connection with the 
inadequacy of consideration, to superinduce the belief that there 
had been either a suppression of the truth, the suggestion of 
falsehood, abuse of confidence, a violation of duty arising 01 t of 
some fiduciary relation between the parties, the exercise of un- 
due influence, or the taking of an unjust and inequitable advan- 
tage of one whose peculiar situation at the time would be calcu- 
lated to render him an easy prey to the cunning and the artful. 
But if no one of these appears, or if no fact is proved that will 
lead the mind to the conclusion, that the party against whom re- 
lief is sought has suppressed some fact that he ought to have 
disclosed, or that he has suggested some falsehood, or abused in 
some manner the confidenee reposed in him, or that some fiduci- 
ary relation existed between the parties, or that the party com- 
p'aining was under his influence, or at the time of the trade was 
in a condition, from any cause, that would render him an easy 
victim to the unconscientious, then relief cannot be afforded ; for 
inadequacy of consideration, standing alone and unsupported by 
any thing else, can authorize no court, governed by the rules of 
the English law, to set aside a contract. A different rule, it is 
said, obtains in the civil law in regard to immoveable property ; 
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but we cannot be governed by the civil code when it is opposed to 
our own ; nor is it even necessary to enter into an investigation to 
see which system of laws, in reference to this question, is pre- 
ferable. Our own system must be our guide, and we can follow 
no other rules. Looking then to the testimcny, can we discover 
any other trace of fraud than mere inadequacy of price? If 
we cannot, the decree must be affirmed. 

It was said, in the argument at the bar, that Wilkins acquired 
his knowledge of the value of the slaves during his agency ; that 
Judge was not apprised of their value, and thus, through the 
relation of principal and agent, he was enabled to take an undue 
advantage over Judge, the principal. But the agency had ccased 
before the trade, and there is no evidence that tends to show that 
Judge was not in the possession of all the facts, in relation to his 
slaves, necessary to enable him to form an accurate opinion as to 
their value. He knew the negro woman and her three children 
before he left Alabama, and was informed that she had given 
birth to two others during his absence; for the bill of sale shows 
that he undertook to convey six negroes, giving the names of 
four, to-wit, the negro woman and her three children which she 
had before he left, and two other children, whose names were not 
known or recollected. Judge was in Austin and saw the house, 
and could have formed an accurate opinion of its value; at least 
he was in possession of every fact necessary to form a proper 
judgment of its worth. And although the bill alleges that Wil- 
kins made false representations in relation to the condition of the 
slaves, and that Dunklin was unwilling to surrender them to the 
complainant, in consequence of which their recovery would be 
attended with trouble and expense, yet these allegations are 
fully and completely denied by the answers, and there is no 
proof to sustain them. Indeed, independent of the inadequacy 
of the consideration, or the inequality of the trade, there is no 
fact proved, in opposition to the answer, that can justify any 
court in saying that fraud is proved. It is true the house and 
lot have been sold under the liens that existed upon it, and thus 
its entire value has been lost to Judge; but he stipulated to pay 
and discharge those liens, and his default cannot become the 
ground of fraud against the opposite party. I have also duly 
weighed the testimony of Thomas Judge, as to what took place 
at Hayneville, after the parties met in Alabama. It cannot, 
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according to the rules of evidence, form any ground to impeach 
the contract. The answers assert that the account, or the sup- 
posed debt due from Beattie to the Wilkinses, did not form any 
part of the trade, but that this debt was left with Judge as the 
mere agent of Lavender S. and John H. Wilkins. The written 
evidence afforded by the contract, rather corroborates than dis- 
credits the answer ; and the deposition of Judge cannot outweigh 
the answer, corroborated as it is by the written contract, even if 
the facts to which he deposes could be considered, in any point 
| of view, as forming a just ground from which fraud could be in- 
ferred. 

After a careful examination of all the proof, I am unable to 
lay my hand upon any one fact and say, that this fact, in con- 
nection with the inadequacy of price, according to the rules we 
have laid down, is sufficient to justify the court in setting aside 
the contract. It is true that it would not have been an unpleas- 
ant duty to afford the relief sought by the bill, if the proof had 
warranted us in so doing; for it is manifest that the complain- 
ant has suffered serious injury from the contract. But he is le- 
gally capable of contracting for himself; there is no want of 
mental capacity, and he must bear the consequences of his own 
unwise or imprudent acts. 


Let the decree be affirmed. 





MOORE vs. SMITH. 


1. It is not error to permit the plaintiff to amend the endorsement on 
his writ, so that he may add special counts to his declaration. 

2. A contract by which the plaintiff agreed to serve the defendant as 
an overseer for one year, to furnish a certain number of hands and 
horses which were to be worked on defendant’s plantation with his 
hands and horses, to defray the expenses of himself, his hands and 
horses, and to receive one fourth part of the crop raised as his com- 
pensation, does not make the parties partners inter sese. 

3. A count in assumpsit set forth, “ That in consideration that the said 
plaintiff would furnish three hands, and feedand clothe said servants 
for the year 1844, and pay all of their expenses, and work the same 
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on the plantation of said defendant in Perry County, Ala., and fur- 
nish provisions for himself and his family and said three hands, the 
lands aud mules and horses-of said defendant in the capacity of an 
overseer, he the said defendant agreed: and promised to place on 
said plantation his hands, to wit, the hands owned by him, and live 
on said farm and his mules and horses and to furnish the said hands- 
&c., placed by him on said plantation with provisions and said 
hands with clothing, to pay all expenses of the said hands and mules, 
and to let said plaintiff cultivate said farm until said hands and mules 
so furnished as aforesaid by said plaintiff and. said defendant, and 
raise a crop thereon in said year 1844, for which said defendant 
agreed and promised that said defendant should have and draw a 
part of the crop raised on said farm by said defendant with the said 
hands, mules and horses in the year 1844, in proportion to the said 
hands of plaiutiff so placed on said farm,” &c , and: averred that the 
plaintiff performed the contract on his part,.in all things, and raised 
@crop on said plantation, “of which his reasonable share was one 
third thereof,” &e. It was held, 

That the count was demurrable, the contract as set out being too 

vague, indefinite and uncertain. to support an action. 


Error to the County Court of Perry. 


Joun for plaintiff in error: 

1. The court should not have allowed the plaintiff below te 
amend the endorsement of the cause of action, because more 
than two years had elapsed since the commencement of the suit ; 
there had been a trial and a new trial; the amendment intro- 
duced a new and different cause of action, and by that cause the 
defendant was deprived of the statute of limitations.—1 Tidd’s 
Pr. 698, 708. 

2. New special counts should not have been allowed as in this 
ease. The plaintiff had speculated on the common counts, and 
should not be permitted, after so long a lapse of time, to change 
entirely the character of his case. 

8. The special counts, each of them, show a complete and 
perfect partnership, and therefore the demurrers were each of 
them good, and should have been sustained. But the proof in 
the case is likewise full and perfeet to establish the partnership, 
and raises the same question as to what constitutes a partner- 
ship.—Collyer on Part., § 3; Story on Part., § 2; 3 Kent’s 
Com. 24. 
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4. By examining the several points in this definition with ref- 
erence to the counts and proof, it will be found that the contract 
meets every point in the definition. 1. The contract must be 
voluntary.—Collyer on Part. 5, §8. There is and can be no 
question on this point. 2. There can be as little difficulty as 
to the number and competency of the parties. 3. The proof is 
very clear that the parties joined together their goods, labor and 
skill. Each furnished hands and team; Moore land, and Smith 
labor and skill.—Collyer on Part. 12, § 16. 4. The commu- 
nion of profit is very clear.—Coll. on Part. 18, § 18-19, and 
further in illustration of this point, see 16 John. 34-40; 3 .N. 
H.R. 64; 6 Conn. 347; 18 Wend. 174; 3 Dev. 89; Collyer 
on Part. § 24. ‘The interest in the profit was mutual, and was 
not a compensation to Smith for his services as overseer or 
agent, because Moore’s land was by the contract put in against 
Smith’s services.—Collyer on Part. § 25. But the contract as 
set out in the declaration, without this part of the proof, shows 
a copartnership.—Ib. § 38. 5. This was clearly a lawful busi- 
ness. ‘There is, therefore, not a solitary ingredient wanting in 
this case to make a perfect partnership between the parties. 

5. It may be contended that because there was no express 
stipulation that Smith was to be responsible for losses, that the 
contract does not constitute them partners. If this position 
were sustained by the facts, the conclusion would not follow, be- 
cause ‘‘a communion of profit implies a communion of loss,’’ for 
‘every man who has a share of the profits of a trade ought also 
to bear his share of the loss. It is not, however, necessary that 
every party to the contract should undertake to share the loss.”’ 
—Coll. on Part., § 18. 

6. But the declaration and proof both show that the loss was 
expressly provided for, because each was to bear his own expen- 
ses, and this was the only probable loss that could occur in the 
business for which this partnership was formed, except the de- 
struction of the crop after made, and this would be a mutual 
loss. 

7. If the agreement in the case as set out in the declaration 
shows a partnership existing between the plaintiff and defendant, 
the two special counts are bad, and the demurrers ¢o them should 
have been sustained. Or if the proof showed a copartnership, 
then the first charge, as requested by the defendant, should have 
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been given, and the charge given by request of plaintiff below 
should not have been given. 

8. If it was proven that Smith was to put in his services 
against Moore’s land, or that he agreed to take compensation 
for his services in land to be furnished by Moore, then he cer- 
tainly should not be compensated twice for the same service. 
But admit that he should recover twice, he could not do so in 
this case. He could not recover under the common counts, be- 
cause the proof showed a special agreement, and by that agree- 
ment payment was to be made in a specific thing, (land) and not 
in money.—10 Ala. 330. 

9. There could be no recovery under the common counts in 
this case.—4 Por. 502; 10 Ala. 330. 

10. The cases of Gazzam v. Kirby, (8 Por. 253,) Hunter v. 
Waldron, (7 Ala. 754,) Dukes vy. Lowrie, (13 Ala. 457,) area 
different class of cases, and involve @ different and distinct prin- 
ciple. 

11. The second special count is bad for want of certainty, 
and for that reason also the demurrer should have been sustain- 
ed to it. 


Garrott, contra: 

1. The allegations in the two special counts of the facts set 
out in the bill of exceptions, do not show a partnership between 
the plaintiff and defendant. The contract is a common one 
through the country. It is the ordinary case of the employment 
of an overseer by a farmer, who, instead of paying him in mon- 
ey for his services, agrees to pay him a part of the crop he may 
raise. The fact that Smith agreed to work his own hands and 
team on the farm does not affect the principle, he being compen- 
sated therefor in the same that he was for his services. The 
part of the crop he was to get was understood and intended as 
compensation for his services and the services of his hands and 
horses, and not as a sharing in the profits and losses of the al- 
leged partnership. 

There is not the first constituent element of a partnership in 
the contract between these parties as between themselves, for 
there was no community of the stock put in. Moore had no 
right whatever to what Smith put in, nor Smith had any right 
to what Moore put in. The right of each to his own property 
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previous to the contract remained. unimpaired ; in fact it was 
distinctly and carefully preserved by the terms of the contract 
entered into. If a negro or horse died during the year, or a 
house on the farm should be destroyed by fire, it was the indi- 
vidual loss of him who owned it previous to making this contract. 
—3 Kent 23. 

There was no community of loss between the parties. Ac- 
cording to the contract, Moore clothed and fed his negroes and 
furnished food for his team, and Smith did the same and sup- 
ported his family; in other words, each paid his own expenses. 
Coll. on Part. § 18. 

‘Fhere was no communion of profits between them. The con- 
tract was not to divide the profits; it was to divide the crop it- 
self, not the nett proceeds thereof after deducting expenses. If 
cither party was at an expense or loss by clothing, doctors’ bills, 
er death of one of his negroes, he had to bear it himself, and 
could not deduct any thing therefor out of the profits of the crop. 
If it cost any more to feed his negroes and horses than it did the 
ether, it was the same; his profits alone were diminished, while 
the share of the other remained untouched.—Coll. on Part., 13 
§ 18; 12 Conn. 69. 

If either party should make any advances to defray the ex- 
penses incurred, he could have no lien upon the effects of the 
alleged firm, because, by the terms of the contract, the stock of 
‘each remainedas before, and each was to defray his own expenses. 

There is no community of interest between plaintiff and de- 
fendant in the profits, as profits.—Coll. on Part. 30, § 40; ib. 
36, note 2; 12 Conn. 67. 

The parties were to receive, not a certain portion of the nett 
profits, but a portion of the gross earnings.—Coll. 26, § 35, 
note 2; 6 Pick. 385; 1 Camp. 329. 

In this case neither party would be entitled to an “‘ account” 
against the other, and therefore there is no partnership.—6 Ala. 
215;. Coll. on Part. 35, note 2. 

This is not a partnership, because plaintiff and defendant are 
not jointly concerned in the sale of the property to be acquired. 
Each one takes his share of the crop, and sells or not, or uses a¢ 
he pleases, and the other can say naught against it. This is in- 
consistent with the idea of a partnership.—3 Kent. 25-6.; 6 
‘Greenl.. R. 76.. 
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2. It is contended that it is the ordinary case of a principal 
and agent, the agent having to be paid out of what is paid by 
the use of the capital furnished, and his own exertions. On this 
point the following authorities are relied on: 6 Greenl. R. 76; 3 
Mason 138, (141-2;) 6 Halsted 181, (184;) 4 Esp. 182; 1 
Camp. 331; 10 John. R. 235; 3 Ala. 733; 6 ib. 215, (217 5); 
10 ib. 330. 

It is the intention of the parties that makes them partners 
inter sese.—Story on Contracts, § 203. 

3. Under the statutes of this State the courts have full dis- 
cretion in granting amendments of the process before them. 
These statutes have been so repeatedly construed, that it is 
deemed unnecessary to do more than refer to them to show that 
this court will not revise an exercise of this discrection.—Clay’s 


Dig. $21, § 50. 


CHILTON, J.—This was an action of assumpsit brought by 
Smith, the defendant in error, against Moore, to recover five 
hundred dollars, (as the cause of action was originally endorsed 
on the writ,) upon the common indebitatus counts. By leave of 
the court the endorsement of the cause of action was amended, 
so as to enable the plaintiff to declare in special counts for one 
thousand dollars, being the value of one fourth part of the erop 
raised by the plaintiff on the land of the defendant in the year 
1844. The permission to amend is assigned as one of the errors; 
but we think it was clearly within the discretion of the court to 
allow it. ‘The object of the amendment was merely to enable 
the plaintiff to declare specially upon the same cause of action, 
and we think the statute (Clay’s Dig. 321, § 50,) as well as sev- 
eral decisions of this court, fully sustains the action of the court 
in allowing special counts to be added.— Ez parte Ryan, 9 Ala. 
99; Teneson vy. Martin,.13 Ala. 21. 

2. The declaration contains the common counts, and two spe- 
cial counts, to each of which there was a demurrer. 

It is contended by the plaintiff in error that both these counts 
are bad, because, as he alleges, they show a partnership exist- 
ing between the parties in reference to the subject matter of the 
demand sought to be recovered. And it is also insisted that the- 
second count is insufficient, in that it fails to set forth the liabili- 
ty of the defendant with sufficient certainty. 
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With respect to the first objection, we do not think it tenable. 
The substance of the contract declared upon is, that in conside- 
ration of the services of the plaintiff as overseer for the year 
1844, and of his furnishing three hands and one horse and in- 
curring all the expense incident to his and their support, the de- 
fendant, (as stated in the first special count,) would furnish six 
hands and three mules and horses, and subsist them; all to work 
upon the plantation owned by the defendant, in Perry County, 
for the year 1844; and the said defendant would allow and give 
to the said plaintiff one fourth part of the crop to be raised upon 
said plantation, 

We think it very clear that by this agreement, the parties 
inter sese did not contemplate the creation of a partnership ; 
but that it is another mode only of providing compensation tv 
the plaintiff, for his own and the service of his hands and horse, 
by giving him a portion of the crop instead of a moneyed com- 
pensation. 

To constitute a partnership between the parties themselves 
there must be a communion of profits between them, and to con- 
stitute this, the interest in the profits must be mutual. Each 
party must have a specific interest in the profits as a principal 
trader.—Collyer on Part. 21, §25. ‘*He is not a partner if 
he merely receive out of the profits a compensation for his trouble, 
in the character of an agent or servant of the concern.’’—Sto- 
ry on Part. § 49, 55; Coll. on Part. § 25; 1 Denio 337; 6 
Met. 82. Judge Story, in commenting upon the test of part- 
nership as evidenced by the agreement to participate in the pro- 
fits as profits, or as a principal trader,says, the true meaning 
seems to be, “that the party is to participate, indirectly at 
least, in the losses as well as in the profits, or in other words, 
that he is to share in the nett profits and not in the gross prof- 
its.” “Tf,’? says he, “‘ the party is to share in the nett profits, 


which supposes him to have a participation of profit and loss, 


that will constitute him a partner ; if in the gross profits, then 
it will be otherwise.”’ . 

In the case before us, the defendant in error was to receive one 
fourth of the gross profit, and was not liable for the loss. Had 
the six hands and the mules and horses furnished by Moore al! 
have died pending the year, the loss would have been his own, 


and so with respect to Smith. There was no mutuality in the 
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loss, but they were severally bound each to bear the loss and ex- 
pense incident to the property used in the cultivation of the farm. 
It is but the common case of giving the overseer a portion of the 
crop raised as his compensatioa, thus making his compensation 
depend upon the quantity of produce raised, doubtless to excite 
him to greater diligence in the discharge of his duties. Such 
agreements have never been held to constitute a partnership as 
between the parties themselves. 

In Dry v. Boswell, (1 Camp. 829,) the owner of a lighter 
agreed with a person to work it, and to receive for his services 
one half of the gross profits; held, that such agreement did not 
amount to a partnership. The cases of Turner v. Bissell, (14 
Pick. 192,) and Vanderburgh v. Hall, (20 Wend. 70,) are anal- 
agous in principle to the case before us, and furnish illustrations 
of the distinction between a participation in the profits as prof- 
its, and sharing in the profits as a mode of compensation. But 
itis unnecessary to cite further authorities to this point. The 
books abound with cases even stronger than the one before us, 
where it has been held that the parties, infer sese, were not part- 
ners. See the cases cited in Loomis v. Marshall, 12 Conn. 
69, and Story on Part. 68, note 1 to § 45. 

3. The second special count is objected to for dincertainty. 
That sets forth “that in consideration that the plaintiff would 
furnish three hands, and feed and clothe said servants for the 
year 1844, and pay all of their expenses and work the same on 
the plantation of the defendant in Perry County, Alabama, and 
furnish provisions for himself and his family and said three 
hands, the lands and mules and horses of said defendant in the 
capacity of an overseer, he the said defendant agreed and prom- 
ised to place on said plantation his hands, to wit, the hands 
owned by him, and live on said farm, and his mules and horses, 
and to furnish the said hands, &c., placed by him on said plan- 
tation with provisions, and said hands with clothing ; to pay all 
expenses of the said hands and mules and to let said plaintiff 
cultivate said farm until (with) said hands and mules so furnish- 
ed as aforesaid by said plaintiff and said defendant, and raise a 
crop thereon in said year 1844, for which said defendant agreed 
and promised that said defendant should have and draw a part of 
the crop raised on said farm by said defendant with the said 
hands mules and horses in the year 1844, in proportion to the 
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said hands of said plaintiff so placed on said farm.”? The 
plaintiff then avers a compliance in all things on his part to be 
done by said contract ; that he raised with the hands a specified 
amount of cotton, corn and fodder, his reasonable share of which 
was one third; but that the entire -crop was received and used 
by the defendant. He then avers that one fourth part of the 
crop amounted to the sum of one thousand dollars in value, and 
that the defendant wholly refused to let him have his part of 
said crop, or to pay him the said sum, the value thereof. 
Having thus copied literally the greater part of the ‘count, let 
us see whether it is sufficient. Premising that the settled rule 
upon the subject requires that pleadings should not be insensible, 
repugnant, nor ambiguous or doubtful in meaning, and that while 
#t is both the duty and pleasure of the courts to discourage mere 
technical objections, still, parties must be held to observe reason- 
able certainty, especially in the more substantial parts of the 
declaration which describe the cause of action. We think the 
contract, as it is set out in the count, is too vague and uncertain 
to be supported. What legal liability does the count impose 
upon the defendant? The plaintiff agrees to contribute threc 
hands, and his services as overseer for the year 1844, and the 
defendant his plantation in Perry County, and the hands, mules 
and horses upon the same, each defraying the expenses incident 
to his-several contribution, and, with their hands and stock thus 
farnished, to raise a crop under the supervision of the plaintiff 
as overseer in the year 1844. But the count, while it attempts 
to show that the crop was to be apportioned between the parties, 
is so vague in its allegations as to furnish no daéa for the divis- 
ion. It says, ‘the defendant should have and draw a part of 
the crop raised on said farm by said defendant with the said 
hands, mules and horses in the year 1844, in proportion to the 
said hands of the said plaintiff so placed on said farm.’’ We 
suppose this isa clerical misprision, and that it should read, the 
plaintiff should have a part of the crop in proportion to the 
hands furnished by him; for otherwise the number of hands fur- 
nished by the plaintiff is made to represent the proportion to 
which the defendant shall be entitled, instead of each being en- 
titled according to his contribution. But conceding the error, 
still we are not furnished with any data so as to enable us to 
arrive at the defendant’s liability. If heis to share, or the plain- 
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tiff is to share, in proportion to the hands respectively fur- 
nished by them, the number of hands so furnished should be sta- 
ted, so as to show that the defendant is liable for some specified 
amount. The plaintiff proceeds to state, however, that one third 
of the crop was his reasonable share. Now whether this is the 
proportion to which he is entitled, making the number of hands 
respectively furnished the criterion for the apportionment, or 
whether the pleader means that one third of the crop is a rea- 
sonable share, estimating the entire contribution by both parties, 
the services of the plaintiff and his three hands on the one side, 
and the hands, mules and horses, and farm, on the other, is left 
in doubt. Whether, by the term “ proportion,”’ as stated in the 
contract, the plaintiff was to share according to the comparative 
relation which his hands bore to the hands of the defendant, or 
to the entire contribution of the defendant, embracing his horses, 
mules and plantation, is left in uncertainty. He then avers that 
one fourth of the crop was worth one thousand dollars, and as- 
signs as a breach the refusal of the defendant to allow him his 
portion of the crop, or to pay him for the one fourth. Admit- 
ting, as the demurrer does, all the facts stated in this count to 
be true as stated, the pleader does not enable us to determine 
what he claims, or to what share of the crop the defendant 
should respond. To sanction such a vague, ambiguous mode of 
declaring, would be to strike down the long established rules of 
pleading, and to involve the courts in embarrassment, while the 
administration of justice would be rendered uncertain.—See 1 
Chitty’s Pl., 261, 232, 236-7. The court erred in overruling 
the demurrer to this count, and this error must reverse the 
cause. 

The questions raised as to the variance between the allega- 
tions and the proof, it is unnecessary to notice, since, upon an- 
ather trial, they may be avoided by the proper amendment. 

Let the judgment be reversed and the cause remanded. 
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1. Abond for titles, executed by commissioners who are appointed by 
the Orphans’ Court to sell the real estate belonging to a decedent, 
conditioned that the commissioners shall make or cause to be made 
to the obligee a fee simple title to the land, is binding upon the obli- 
gors personally, when they exceed their authority and fail to bind 
the decedent’s estate. 

2. The obligee’s notes given for the purchase money of the land con- 
stitute a sufficient legal consi.Jeration for the execution of the bond 

3. It seems, that the measure of damages in an action on a bond for ti- 
tles is the value of the land at the time of the breach. 


Error to the Circuit Court of Benton. Tried before the 
Hon. L. P. Walker. 


Tus was an action of debt by Jennings against Whiteside 
and others, on a bond executed by the defendants, who had been 
appointed by the Judge of the Orphans’ Court commissioners to 
sell the real estate belonging to Owen Jenkins, deceased, condi- 
tioned that they should make or cause to be made to the plaintiff 
a fee simple title to certain lands therein described. Suit had 
been brought and judgment recovered against the plaintiff on 
his notes fur the purchase money, in the name of the payees for 
the use of the administrator of Owen Jenkins, and the money had 
been collected and paid to the administrator. ‘The plaintiff 
proved that after the payment he had requested the defendant 
to make him a fee simple title to the land, and that the defend- 
ant refused, the decedent’s title to a part of the land being de- 
fective. 

The court charged the jury that the execution of the notes 
for the purchase money was a sufficient legal consideration to 
support the bond; that the bond was binding upon the defend- 
unt personally ; tliat the damages to which the plaintiff was enti- 
tled was the value of the land at the time of the breach of the 
bond ; and that the breach occurred at the time of a demand for 
title, after the payment of the purchase money, and the defend- 
ant’s refusal, or acknowledgment of inability to make title. 
There was a verdict and judgment for the plaintiff. 


J. B. Martin, for plaintiff in error : 
1, The defendant was not liable personally on the bond sued on, 
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When one acts in the capacity of a public agent, and that 
fact is known to those with whom he contracts, he cannot be 
held personally liable, unless it is made to appear clearly that 
it was the understood and received intention of the parties that 
he should be so bound; and the onus. probandi in such ease is 
upon the party who secks to make the obligation a personal one. 
It is immaterial, too, whether the contract can be enforced against 

the principal, o r is a mere nullity. This is a question with 
which, in the saat age of Lord Mansfield, ** the court has noth- 
ing todo.” This exception in favor of public agents is founded 
upon the most obvious reasons. Were the law otherwise, few 
persons would be found willing to assume the duties and respon- 

sibilities of such agencies. The official character of such agents 
is usually a matter of general notoricty. The extent of ‘their 
authority may easily be ascertained by all who have any inte- 
rest in knowing it, and there is therefore no danger of their im- 
posing on the public by assuming a character to which they are 
not entitled, as in the case of mere private agents.—Story on 
Ag., §§ 302 to 307; Macbeath v. Haldimand, 1 Durn. & East, 
172; Hodgson v. Dexter, 1 Cranch, 345; 12 Wend. 179; 12 
Johns. 444; ; 9 Mass. 272; 2 Wend. 375; 8 Cow. 191; 3 Conn. 
060; 5 Pepin. 567. 

There is no reason founded either in law or justice, for sus- 
taining this exception in favor of public agents, which does not 
equally apply to this case. The Orphans’ Court is the real 
vendor. ‘The commissioners are the mere instruments of the 
court through whom the sale is effected, and they are responsi- 
ble only to the court. Their office is not voluntarily assumed ; 
it is one which the court may impose upon them and compel 
them to perform. ‘They are entitled to no compensation for 
their services. ‘Their interest is not in any manner affected, 
either by the amount of their sale, or the character of the title 
which it passes. The extent of their power and authority is de- 
fined by law, of which none can claim to be ignorant. ‘The ca- 
pacity in which they act, and the directions for their conduct, are: 
matters of record in the Orphans’ Court, and open to the inspec- 
tion of all.—9 Ala. 285; 7 ib. 855; 10 ib. 636. 

There was no legal consideration for the bond to make it 
personal. 

There was no shadow of advantage or benefit accruing to the 
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defendant, or expected to accrue.—3 Ala. 316; 11 Wend. 106; 
1 Dallas, 17; 2 Stew. & Por. 267. 

‘The execution of the notes for the purchase money was not 
sufficient, as being an injury to the plaintiff. This rule only 
applies where the injury, trouble or inconvenience, done or suf- 
fered by the promisee, is the immediate effect and consequence 
of the promise relied on. Before it can apply in this case, it 
must be shown that the plaintiff was induced to make the pur- 
chase and execute his notes, in consideration that the defendant 
would execute the bond and be bound personally by it; whereas 
the record shows the very reverse to be true.—8 Ala. 131; 12 
ib. 124; 3 Conn. 560; 15 Johns. 1; 1 Story on‘Cont., § 115. 

8. The charge requested should have been given. The in- 
tention of the parties, when it can be ascertained, constitutes 
the “‘ pole star’’ of construction. Nothing can be implied against 
the express understanding and agreement of the parties.—2 
Black. Com. 379; Chitty on Con. 67; Story do., § 231; 13 East. 
74; 4 Dallas, 345; 2 Story’s R.122. The mere fact that the 
real contract of the parties cannot be enforced does not author- 
ize the eourt to substitute-an entirely new contract which can be 
enforced. And yet this is the effect of the refusal to charge as 
asked.—Story on Con., § 11; Chitty do. 80; 2 Kent’s Com. 
477; Powell on Con. 371; 1 Durn. & East, 172; 5 ib. 63; 6 
Hill’s (N. Y.) R. 550. 

4. The plaintiff should only have been allowed to recover the 
amount of damages actually sustained by him. He should not 
have been allowed to recover for that portion of the land which 
the defendant offered to convey, and which was unincumbered.— 
5 Johns. 49; 11 N. Hamp. 74; 12 Ala. 820; Sedgwick on Dam. 
175. The true measure of damages was the purchase money 
and interest, and not the value of the land.—2 Wend. 399; 2 
Black. 1078; 2 Bibb, 415; 16 Maine, 164; 3 Caine’s Ca. 111; 
4 Johns. 1; 2 Hill, 105; 2 Bibb, 273. 


Joun Foster, contra: 

1. Whenever a party, by an instrument under seal, under- 
takes to stipulate for another, if he acts without authority or 
beyond his authority, so as not to bind his principal, he is per- 
sonally responsible, even although such was not his intention.— 
$ Mass. 162; 5 East, 148; 2 Strange, 955. The only excep- 
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tion is in favor of government agents, contracting on behalf of 
the public; and even in such cases the agent is personally re- 
sponsible, unless it clearly appears that he made the contract in 
his official character, and that the contracting party looks tothe 
government alone.—3 Caines, 69. In this case the commission- 
ers could not have signed the name of their principal, and if they 
are not bound personally, their contract is a mere nullity.—3 
Dev. 179; 8 Mass. 207; 2 Mass. 455; 15 Pick. 428; 9 Johns. 
335; 3 Wend. 94; 13 Johns. 307. 

When an agent wishes to be excused from the obligation into 
which he enters, he must affix the name of his principal; if he 
does not do so, but signs his own name as agent, it becomes his 
bond, and not his,principal’s.—2 East, 142; 5ib. 148; 13 Mass. 
406; Story on Ag., § 147; 8 Conn. 19; 5 Mass. 299; 6 1b. 58; 
4.ib. 108. 

2. The measure of damages was the value of the land.— 
Watts v. Sheppard, 2 Ala. 447; Pinkston vy. Huie, 9 ib. 252. 
The plaintiff was not bound to receive a title to part, until it was 
perfected to the whole-—2 Ala. 447. 


COLEMAN, J.—The first and most important question pre- 
sented for our consideration in this case is, whether by law the 
defendant in the court below can be charged personally on the 
covenant sued on? ‘The covenant is in these words : 

“Tue State oF ALABAMA, Benton County. 

** Know all men by these presents, that we, Joel Graham, 
John W. Whiteside and William Champion, commissioners ap- 
pointed by the honorable the Judge of the County Court of said 
county, to sell the real estate of Owen Jenkins, deceased, are 
held and firmly bound unto John B. Jennings in the penal 
sum of $998, for the payment of which well and truly to be 
raade, we bind ourselves as commissioners jointly and severally, 
firmly by these presents. Signed and sealed, this 2d of Oct. 1841. 

‘** The condition of the above obligation is such, that whereas 
the above bounden, Joel Graham, John W. Whiteside and Wm. 
Champion, have this day sold to John B. Jennings one forty 
acre tract of land lying in the south-west corner of the 16th sec- 
tion; also, thirty acres of land known as the mill place, all in 
township 14, range 9, east, in the Coosa land district, on a cred- 
it of one and two years, in equal instalments, and have taken 
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the notes of the said John B. Jennings, with interest from date, 
as securities; one note payable twelve months after date, for the 
sum of $248 50 cts., with interest from date, and the other for 
the. same amount, with interest from date, due twenty-four 
months after date; both notes bear date with this obligation. 


Now when said John B. Jennings pays off said notes and inte-. 


rest, then the commissioners shall make or cause to be made to 
the said John B. Jennings, titles in fee simple to said land above 
described, on the happening of which, then this obligation to be 
void, and not else. Witness our hands and seals, day and date 
above written. (Signed) Joe, Granam, [seal. | 
Joun W. Wuirtesrps, [seal. | 


Wm. Cuampion, {seal. |** 
I think it must be admitted, upon a proper consideration of 


the language of the bond, in connection with the other proof in 
the case, that it was the intention of the defendant to bind the 
estate of the deceased, in the event of a failure to make the ti- 
tles, and not to bind himself personally. I think it also evident, 
that the plaintiff gave his notes and accepted the covenant under 
the belief that he received a good and effectual obligation in the 
covenant to make to him a fee simple tit!c to the land. It will 
be perceived, upon an examination of the case as stated in the 
record, and of the statute (Clay’s Dig. 225,) under which the 
sale of the land was made, that the defendant had no authority 
to bind the estate in the manner he attempted to bind it. The 
question, therefore, occurs, whether the defendant thus failing to 
bind the estate, thereby became personally liable on the covenant? 
¥t is laid down as the general rule of law on this subject, that 
when a party contracts ‘‘in autre droit’? and fails to bind his 
principal, by either acting without authority, or beyond his au- 
thority, he is to be held personally responsible. ‘The leading 


American authority in support of this doctrine, is the case of 


Sumner, adm’r, vy. Williams et al., 8 Mass. 208, in which it 
was held, in substance, that administrators selling real estate 
by order of court, as in this case, were subject personally to the 
payment of damages for defeot of title, contrary to their inten- 
tion when they entered into the contract, and when they were 
to derive no personal benefit from the execution of the trust as 
administrators by the sale of the estate. There is an able dis- 
senting opinion in the case by Judge Sedgwick, but the doc- 
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trine held by the majority of the court was subsequently fully 
affirmed in the case of Whiting v. Dewey, 15 Pick. 433. In 
this case it was held, that where the guardians of a minor cove- 
nanted, in their capacity as guardian, that the father of the mi- 
nor died seized of the premises, and that they in their capacity 
aforesaid, in right of the minor, were lawfully seized of the prem- 
ises, the guardians were personally liable on those covenants. 

The exception to the foregoing general rule is, where the party 
contracting is a public agent and contracts on the public account. 
See the cases of Macbeath v. Haldimand.—1 Durn. & E. 172; 
Unwin v. Wolseley, 1 ib. 674; Hodgson v. Dexter, 1 Cranch, 
345; Brown v. Austin, 1 Mass. 208; Walker v. Swartwout, 12 
Johns. 444, in all of which the parties sued contracted on the 
public account, and were therefore held not liable. In all the 
cases of this class, it will be found that the decisions are based 
upon grounds of public policy; that is, if agents for the govern- 
ment or the public should be held personally liably on contracts 
avowedly made by them on public account, few persons would 
be found willing to undertake such agencies, and the public ser- 
vice might be delayed or prejudiced. I think it is correctly 
argued, that if the mere intention of the agents not to bind them- 
selves, as shown in this class of cases, could have been deemed 
sufficient for their defence, the court would not have resorted to 
the dangerous ground of State policy to relieve them ; and that, 
placing the exception to the rule on this ground alone, goes far 
to establish the rule itself. 

It is strongly urged that the rule bears hardly in this case, as 
the defendant received no benefit from the contract, and did not 
intend to bind himself; but the rule has stood the test of time, 
and is well sustained by reason and authority. The legal pre- 
sumption is, that the plaintiff was induced to pay the purchase 
money for the land in consideration of the defendant’s under- 
taking to make a good title, and if the defendant neglected to 
inform himself as to his personal liability, the defendant, and 
not the plaintiff, ought to lose by that negligence. 

There are many analogous cases going strongly to sustain the 
foregoing general rule. As in the case of Appleton v. Binks, 5 
East, 148, where the attorney without any authority stipulated 
for his principal, and was held personally liable. In Thatcher y. 
Densmoore, 5 Mass. 595, it was decided that the guardian of an 
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insane person, who had given promissory negotiable notes to-the 
plaintiff for the proper debt of his ward, and expressed in the 
notes that he did tt as guardian, was bound in his private capa- 
city. In Barry v. Rush, 1 Darn. & E, 691, where the defend- 
ant bound himself as administrator to abide by an award to be 
made touching matters in dispute between his intestate and ano- 
ther, and the arbitrators awarded that he as administrator should 
pay, &c., it was held that he could not plead plene administra- 
vit to debt on the bond. [In these cases itis plain that the par- 
ties contracted with the intent not to bind themselves, but to 
bind their principals only, and yet they were held personally li- 
wble, because they had no authority to bind their principals; nor 
does it appear that they personally received any consideration 
for their ‘undertaking. 

Secondly, it is contended that there was no sufficient conside- 
ration for the execution of the bond sued on, &c. In addition | 
to the cases already referred to, I think it is only necessary to 
advert to the definition of a legal consideration, to see that this 
objection is untenable.-—Story,.in his work on Contracts, § 113, 
says, that “a valuable consideration is a legal consideration ema- 
nating from some injury or inconvenience to the one party, or 
from some benefit to the other ;”? that, in order to constitute a 
Sufficient consideration, it is sufficient that something valuable 
flows from the person to whom it is made, and that the promise 
is the inducement to the transaction.—2 Black Com. 297; Story 
on Part. 183; Violett v. Patton, 5 Cranch, 142. I think it 
cannot be doubted, that the execution of the notes by the plain- 
tiff for the purchase money in this case, constituted a sufficient 
consideration. 

Thirdly, it is urged that the true measure of damages in this 
ease is the purchase money and interest thereon from the date of 
its payment, and that the court erred in instructing the jury 
to the contrary. 

“There is some contrariety in the decisions of the courts of the 
different States on this question. In Kentucky, it has been held 
that on a covenant to convey, where the vendor is, without fraud, 
incapable of making a title, the rule of damages is the purchase 
money with interest, &c., but where the vendor acted in bad 
faith, the plaintiff would be entitled: to recover damages for the 
-eshanced value of the land.—McConnell y. Dunlap, Hardin’s 
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R. 41; Patrick v. Marshall, 2 Bibb 40; Fisher’s Heirs v. Kay, 
2ib. 434. In New York the same doctrine was held in the case 
of Baldwin v. Munn, 2 Wend. 399. A different rule is laid 
down by the Supreme Court of the United States. In Hopkins 
v. Lee, 6 Wheat. 109, it was decided that in an action of cove- 
nant for not conveying land, &c. the value of the land at the 
time it ought to have been conveyed, was the measure of dam- 
ages. In this case the following language was held by the court: 
** The price being settled by the contract, which is generally 
the case, makes no difference, nor ought it to make any; other- 
wise the vendor, if the article has arisen in value, would always 
have it in his power to discharge himself from the contract and 
put the enhanced value in his pocket; nor can it make any dif- 
ference in principle whether the contract be for the sale of real 
er personal property,” &c. 

In Hill v. Hobart, 16 Maine, 164, it was held that the proper 
and legal compensation was the value of the land at the time of 
a demand made and a refusal or neglect to perform, and that in 
finding that value, the jury ought to take into consideration the 
price agreed to by the parties, and such other evidence as there 
was in the case.—See Sedgwick on Meas. of Dam. 191. 

In Pinkston y. Huie, 9 Ala. 252, although the court avoided 
expressing an opinion on the general question raised here, it was 
lecided that the proper measure of damages upon a bond, con- 
ditioned that a third person shall convey a title to land, is the 
value of the land when the title was to be conveyed, with inte- 
rest on that value to the time of trial. 

My own opinion is, that the instructions given were correct, 
but I conceive it is unnecessary for this court to express an 
opinion on this point, because if the court erred, as insisted on, 
the error resulted to the benefit of the defendant. It appears 
from the record (which purports to disclose all the testimony in 
the case) that the plaintiff recovered a smaller amount of dam- 
#ges than he would have been entitled to under the rule insisted 
on by the defendant. 

The judgment of the court below is affirmed. 
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. If an entire record, or a part thereof, is lost or destroyed, anothe 
may be substituted in its stead upon proof of the contents of that 
which is lost. 

. But the substitute must be consistent with that part remaining on 
file, and must not alter or vary its legal effect as evidence. 

When the petition, upon which a sale of lands belonging to a dece- 
dent was decreed by the Orphans’ Court, is lost, and the record shows 

that the grounds upon which the sale was decreed were, that the 
estate was solvent, and that it would be of infinite benefit to the heirs 
to sell the land, a petition alleging the additional ground that the 
land could not be equally, fairly and beneficially divided amoug the 
heirs at law, cannot be substituted for that which is lost. 

4. The order of the Orphans’ Coutt, allowing the substitution of the 
petition in such a case, is such a final judgmeut or decree as will 
support a writ of error. 

§. The parties to the motion in the court below are the proper parties 

to the writ of error, the plaintiff being one who claims under the 

purchaser at the sale, and the defendants the heirs at law of the de> 
cedent. 


on 


a 


Error to the Court of Probate of St. Clair. 


Tue facts of this case upon which the questions of law arise, 
may be thus stated: Joel Chandler was duly appointed admin- 
istrator of the estate of Harris G. Bishop, by the Orphans’ 
Court of St. Clair, and on the 11th day of March, 1836, the 
following order was made by said court, and entered upon the 
minutes of the court: ‘‘This day came into court Joel Chandler. 
administrator of the estate of Harris G. Bishop, deceased, ani 
makes report to the court that said estate is perfectly solvent, 
and that it would be of infinite benefit to the heirs of said es- 
tate to sell without delay thereal estate belonging to said estate. 
It is therefore ordered that his petition be received and an order 
of sale be made.”? On the same day an order of publication 
was made, citing the heirs and all others interested in the land to 
appear before the Orphans’ Court on the first Monday in May 
next thereafter, and show cause why the sale of said real estate 
should not be made. On the 24th of July, 1836, the following 
erder or decree was made: ‘Whereas, the petition of Joel Chan- 














JUNE TERM, 1851. 793 


Bishop’s Heirs v. Hampton. 








dler, sen’r., administrator, was filed in court on the 11th of 
March, 1836, for the sale of the real estate of Harris G. Bishop, 
deceased, and forty days notice having been given in the Hunts- 
ville Democrat, according to law, and no cause being shown why 
the sale of said real estate should not be ordered, it is therefore 
ordered by the court that the several tracts of land described in 
the administrator’s petition, shall be sold on the first Monday of 
September next, and that Samuel Sauls, Jeremiah Gregory and 
James Anderson, be appointed commissioners to superintend the 
sale of the same in all things, pursuant to the requirements of 
the statute.”? Nothing further appears of record until Septem- 
ber, 1847, when two of the commissioners reported that in pur- 
suance of the order they had sold the land, and that Joel Chan- 
dler had become the purchaser for seventeen hundred and ten 
dollars. In this report the lands are particularly described. On 
the 5th March, 1849, James Hampton, filed a petition in the 
‘Orphans’ Court, in which he set forth that he had become the 
purchaser of the lands from Joel Chandler during his life time, 
and after Chandler had bought them at the sale ordered by the 
court, and that the heirs at law of Harris G. Bishop had sued 
him to recover them. In this petition itis also stated that the, 
application and petition of Joel Chandler to sell the lands of Har- 
ris G. Bishop was in writing, but that it had been lost from the 
file of papers and could not be found; that it described the lands, 
and named who were the heirs at law of Harris G. Bishop, and 
prayed a sale for the reason that the lands could not be equally, 
fairly, and beneficially divided amongst the heirs at law without 
asale of the same. ‘The petitioner then proceeds to set out the 
application and petition of Joel Chandler, that had been filed, 
and which was lost, and prays that his statement of the applica- 
tion be substituted in lieu of the lost petition, and the record 
thus perfected. Notice was served on the heirs of Bishop, who 
appeared and contested the propriety of allowing the substance 
of the petition filed by Joel Chandler to be substituted in lieu of 
the petition itself. But their objections were overruled, and upon 
the testimony of Mr. Ragan, who was the judge of the Orphans’ 
Court when the petition of Chandler was filed, it was decided 
that the petition of Hampton ought to be granted, and ordered 
that his statement of the contents of Chandler’s petition should be 
received and filed as part of the record, thus supplying the lost 
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petition. The heirs of Bishop excepted to. the ruling of the 
Orphans’ Court, and bring the case here by writ of error. 


J. B. Martin, for plaintiffs in error: 

1. The substitution was improperly allowed. The original 
entry was the best evidence of the grounds upon which the sale 
was ordered, and it recites but two grounds. The substituted 
petition alleges the further ground that the real estate could not 
be equally, fairly and beneficially divided among the heirs at law. 
This conflicts with the recitals in the criginal entry, and its ad- 
mission would be an infraction of the rule that a record imports 
absolute verity, and cannot be contradicted by parol. An im- 
perfect record may be amended, but this can only be where there 
is some matter of record toamend by.—1 Bacon’s Abr. 251, F; 
1 Stew. & P. 167; 9 Por. 252; 2 Ala. 29;.10 ib. 875; 3 
Smedes & M. 234;.2 Bibb 248; 2 Marsh. 151. 1 Monroe 
218. Again: when amendments are allowable, application must 
be made for them in a reasonable time, which has not been done 
in this case. Here the original entry was made in 1836, and 


the application to amend was made in 1849.—9 Johns. 556; 2: 


Bay 398; 3 Ham. 486; 1 ib. 375. 

2. A writ of error will lie from the order of the court allowing 
the substitution.. It is in effect a final judgment.—Clay’s Dig. 
297, § 4; 1 Ala. 208. When the power of the courts over 
amendments is improperly exercised, it may be revised by writ 
of error.—10 Ala. 375; 15 ib. 79. This case is analagous in 
principle to a motion, made by a stranger to a jidgment, to set 
aside a sale of land under an execution issued on the judg- 
ment, which is revisable on writ of error.—10 Ala. 293; 16 
ib. 516. 

3. The proper parties are made to the writ of error. The 
plaintiff in the motion below was the vendee of the purchaser at 
the sale, and the heirs at law of the decedent were made defend- 
ants, and the parties to the writ of error are the same.—1 Stew. 
& P. 159; 7 Ala. 7386; 8 ib. 177; 16 ib. 343; 5 Howard’s 
(Miss.) R. 638. 


Rice & Morean, contra: 
1, The writ of error should be dismissed. The bill of excep- 
tions should be disregarded. There is no judgment or decree in 
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- favor of Hampton; nothing but an order of the court substitu- 
ting a petition for the sale of real estate filed in the Orphans’ 
Court in 1836. No writ of error will lie to such an order of the 
Orphans’ Court, especially as against Hamptun, nor will a bill 
of exceptions lie in such case. In the case of McLendon v. 
Jones, (8 Ala. 298,) there was not only an order of substitution, 
but a final judgment by the Circuit Court in favor of Jones v. 
McLendon, for $100 and cost of suit.—Bowen v. Lanier, (N. 
C.) ‘Term R., 241; White v. Shannon, 3 Ala. 286; 3 Phil. on 
Ev. 788; Moore v. Hancock, 11 Ala. 245. See Woodruff y. 
Taylor, (20 Verm. 65,) as to the natue of a proceeding in rem. 

2. All courts of justice, independent of express legislation, 
have the inherent power to substitute a judgment, roll or entry, 
or any other part of their records, when the original record is 
lost ; and the substituted matter becomes a record of equal va- 
lidity with the original.—McLendon v. Jones, 8 Ala. 298; Ly- 
on v. Bolling, 14 ib. 753; 3 Phil. on Ev. 1066; Dozier v. Joyce, 
8 Por. 309. 

8. As to the power of the court to allow amendments even 
without notice, and to enter judgments nunc pro tune, see the 
following authorities : Hood v. Bank, 9 Ala.:335; Wilkerson v. 
Goldtiwaite, 1 Stew. & P. 167; Mays v. Hassel, 4 Stew. & P. 
222; Caffey v. Wilson, 2 Ala. 701. Allen v. Bradford, 3 ib. 
282; State v. McAlpin, 4 Iredell’s R. 140; Mosseau v. Brigh- 
am, 19 Verm. 457, shows ‘‘ the revisory power’’ of every court 
over its own records. 

4. The power to allow amendments, or perfect judicial pro- 
eeediigs, is not confined to matters actually appearing of record, 
but extends to all such matters as-should have appeared of re- 
cord, and extrinsic evidence may be resorted to. —4 Ired. 140; 
Hood v. Bank, 9 ib. 335; Halford v. Alexander, 12 ib. 288, 
and cases cited ; Caffey v. Wilson,.2 ib. 701; Smith v. Redus, 
9 ib. 101; 19 Verm. 457. 

It is a sound principle and well established, : that the dcath of 
a party, after the other party has become entitled to the judg- 
ment of the court, shall not deprive the. party thus entitled of 
the judgment, but the court will render tie. judgment or perfect 
it, even after such death. No court of justice will permit its 
ewn delay to work injury to a party, especially when it has the 
power .o prevent it. Its power toact is not destroyed by such 
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death of a party.—Halford v. Alexander, 12 Ala. 288, and ca- 
ses there cited; Green v. Cobden, 36 Eng. Com. L. R. 392; 
Brown v. Wheeler, 18 Conn. 207. 

A sale of land under the order of the Orphans’ Court is “the 
act of the court, through the commissioners as its ministerial 
agents, over whose acts it retains a controlling power.”’—Jen- 
nings v. Jenkins, 9 Ala. 285. 

All that a purchaser at such sale can do, is to comply with 
the terms of the sale. This was done promptly by the purcha- 
ser in this case. It was then due by the court tothe purchaser, 
that it should have required its ministerial agents (the commis- 
sioners) to have made their report; but the court did not do this, 
and the whole delay is the delay of the court. This delay of 
the court continued until the purchaser sold and conveyed to an- 
other, (Hampton,) and until the purchaser died. Whilst the 
purchaser lived, the court had power to require or receive a re- 
port from its ministerial agents. The death of the purchaser 
did not destroy this power of the court over its own agents. 
But it was proper that the court, after the death of the purcha- 
ser, should do what it ought to have done while he lived. The 
court was bound to doit, nunc pro tunc, or subject itself to the re- 
proach of allowing persons to suffer by its own delay.—Bonner 
y. Greenlee, 6 Ala. 411, and cases supra. 

It matters not at what precise time the Orphans’ Court did its 
duty, by causing areport to be made by its own agents, confirm- 
ing the report and decreeing a conveyance to the purchaser. 
Whenever these things were done by it in performance of its du- 
ty, whether before or after the death of the purchaser, they had 
relation back to the time when they ought to have been done. 
They do not derive their validity from the fact that the purcha- 
ser is alive when the conveyance is actually decreed and executed, 
but from the power of the court to complete and perfect a sale of 
Jand, which it rightfully made to a purchaser who was alive until 
he complied with the terms of sale, and thus performed all the 
law or court required of him. 

But for this doctrine of legal relation, there would be no mean- 
ing in allowing to courts the power to amend proceedings, to 
make entries nunc pro tunc, to complete and perfect that which 
they have only partially done. A judgment nunc pro tunc has 
“a retrospective relation,” and nothing that has occurred posf 
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Factum can be presented in opposition to it.—Allen v. Bradford, 
3 Ala. 282. 

The report of commissioners when made, is like an amended 
return of a sheriff, and has the same effect “ as if it had been 
entered in due time, as required by law.’’—Leavitt v. Smith, 14 
Ala. 279; Hodges v. Laird, 10 Ala. 680; Allen v. Bradford, 
3 ib. 282; Brandon v. Snow, 2 Stew. 255. 


DARGAN, C. J.—If an entire record, or a part thereof, is 
lost or destroyed, another may be substituted in its stead upon 
proof of the contents of that which is lest. This has been. se 
often decided by this court that the question is not open to con- 
troversy.—Joyce v. Dozier, 8 Por. 303; Williams v. Powell, 9 
ib. 493 ; McKenzie v. Bonham, 5 Ala. 608 ; McLendon v. Jones, 
8 Ala. 298. But I have found nocase that goes so far as to 
hold that when a part enly is lost, it may be substituted, and its 
contents shown by parol proof to be repugnant to or inconsistent 
with the part remaining. And I am entirely satisfied that when 
it is proposed to substitute a part of arecord by parol proof, it 
must be consistent with the part remaining on file, and not alter 
or vary its legal effect as evidence. A contrary rule would al- 
low a record to be altered by parol proof, in violation of the 
maxim, that a record speaks the language of verity, and the 
parties bound thereby can aver nothing against its truth. 

Applying this test to the action of the Orphans’ Court, in allow- 
ing the petition of the administrater to sell the land of H. G. Bish- 
op, dec’d., to be substituted in lieu of the petition that was lost, I 
think the court erred ; for the entries on the minutes of the court 
show that the grounds on which the application to sell the land 
was made, were, that the estate was entirely solvent, and that it 
would be of infinite advantage to sell the real estate. The 
judgment entry also shows that a day being set to hear the ap- 
plication, and the heirs at law notified to show cause why it 
should not be granted, none was shown, and therefore a decree of 
sale was rendered. The grounds, therefore, upon which the 
court proceeded to decree a sale, as appears from the record re- 
maining on file, were, that the estate was solvent, and that it 
would be of infinite benefit to the heirs to sell the land. But 
the petition proposed to be established by the parol proof shows 
that the grounds upon which the administrator proceeded to ob- 
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tain the order of sale, were, not only that the estate was solvent, 
and that it would be beneficial to the heirs to sell, but also the 
further ground that the land could not be equally, fairly, and 
beneficially divided between the heirs at law, without a sale. To 
allow this petition to be substituted by parol proof, would be to 
allow a new fact to be added to the record that remains on file, 
and thus the legal effect of the part not lost would be altered, or 
varied, by parol proof, in violation of one of the most sacred 
ales of evidence.—See The Heirs of Bishop v. Hampton, 15 
Ala. 761. 

2. But it is contended that a writ of error will not lie to the 
order of the Orphans’ Court, allowing the substitution. We 
cannot agree with the defendant’s counsel in this proposition. 
The substitution of the record of a final judgment or decree is 
in its nature a final order or judgment, and is conclusive against 
the party unless reversed or'annulled. We entertain no doubt 
but it may be reversed by writ of error. 

Nor is the writ of error defective on account of parties. The 
defendant in error, who has succeeded to all the rights of the 
purchaser who bought the land, at the administrator’s sale, made 
the motion to substitute the lost record, and gave the plaintiffs 
in error, who inherited the land from the father, notice thereof. 
There could be no necessity for making any other person than 
the parties to this motion parties to the writ of error. 

The judgment of the Orphans’ Court allowing the petition to 
be substituted in lieu of the one that is lost is erroneous, and 
must be reversed. 


BRANCH BANK AT MOBILE vs. ROBERTSON er ats: 


1. When a debtor becomes insolvent, and executes a deed of trust to 
secure certain of his creditors, a court of chancery will make a pro 
rata distribution of the proceeds among all the creditors who are pro- 
vided for, wheu the deed creates no preference among them. 

2. A creditor is entitled to the benefit of all pledges and securities 
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‘which the principal debtor places in the hands of his surety to be 
applied to the payment of the debt. 


Error to the Chancery:Court of Greene. Tried before the 
‘Hon. W. W. Mason. 


In 1848, Robert C. Macon executed a deed of ‘trust to secure 
certain of his creditors against liability on debts for which they 
were bound as sureties ‘for him, some of which debts were due to 
the Branch Bank at Mobile. John R. Robertson, who was one 
of the securities provided for, ‘filed this bill on behalf of himself 
and such of the other secured creditors as would come in and 
contribute to the expenses of the suit, against the trustee, for @ 
settlement of the trust. The Branch Bank at Mobile pro- 
pounded its interest in the trust fund by petition to the court, 
asking to be made a party, and also appeared before the master 
on the taking of the account, and excepted ‘to his report. The 
chancellor, on final decree, decided that it was the principal ob- 
ject of the deed to secure the sureties who were provided for 
against all loss, and as the evidence taken before the master 
showed that the trust fund in the hands of the trustee was insuf- 
ficient to fully indemnify them against the debts which they had 
already paid off, the Bank was not entitled to a pro rata share 
of the fund on the secured debts which were due 'to it, and still 
unpaid. The provisions of the deed are fully recited in the 
opinion of the court. 


Pierce, for plaintiff im error: 

I. Tae bill from tie face of it is in effect a creditor’s bill, filed 
against a trustee whe has the funds of the debtor in his hands. 
It prays that the trustee ‘‘be decreed out of the trust fand, to 
apply toward the payment of the debts of R. C. Macon, such 
ratable share as they may be ent:tle:.”’ 

1. Then all the creditors provid d for in the trust should be 
made parties, or notified and required to produce their claims 
before the register. As to the proceedings in such a case, see 
Story’s Eq. Pl.,:§ 99, and notes; § 103, 102, 104. 

2. The Branch Bank being a ereditor named in the deed, 
should have been allowed te-prove her claim before the master.— 
2 Paige, 19. 
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II. According to any fair construction of the deed, the Branch 
Bank was entitled to a ratable share of the trust fund. 

The deed enumerates the debts for which the securities are 
bound; the second debt mentioned is one due to the Branch 
Bank. It then states the object to be to protect and save harm- 
less the securities on said debts; provides that the debts enu- 
merated shall be paid off and discharged; and if the funds are 
not sufficient to satisfy all, then the trustee shall appropriate the 
fund ratably among the several debts and liabilities therein 
named. So far from saying that any security who may have 
paid off the debt for which he is bound, should be first paid, the 
deed provides expressly that he shall be entitled to his ratable 
proportion. 

1. Then this deed is made for the benefit of all the creditors. 
named in the deed, and not alone for the securities. 

2. If made for the benefit of securities alone, it is well settled 
that the creditors are entitled to the benefit of it.—1 Story’s. 
Eq. Ju., §§ 502 and 638. This holds good even when the cred- 
itor was ignorant of the security given when the debt was in- 
curred.—See 9 Paige, 432-5-6; 2 Sand. Ch. 478. This doc- 
trine is also acknowledged by the court in the case of Toulmin 
et al. v. Hamilton, &c., 7 Ala. 368. 


Tuornton & Sempue, contra: 

The only material question is, what under the facts of the 
case and the provisions of the deed, should have been done with 
the money in the hands of the trustee, or raised by the sale? If 
by the true construction of the deed the sureties were to be pro- 
tected, then as they have paid out more than the property sold 
for, there is nothing for the Bank to obtian, and further litiga- 
tion would be useless strife. 

The deed recites the debts of the grantor, and declares the aim 
and purpose of the deed to be to save harmless and protect the 
sureties on said debts. This is the prominent and first pro- 
vision of the deed, and: controls any subsequent declarations. 
In the case presented, that intention of protection to the sureties 
of the grantor would be frustrated by the pro rata distribution 
of the fund among the whole of the creditors, instead of among 
the several sureties who have paid out under execution large 
amounts to the creditors. For the grantor is utterly insolvent, 
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and cannot pay back to them any part of what they have thus. 
paid out for him, which appears by the bill. It seems to me 
that the sureties ought to be refunded what they have paid out, 
and the remainder only divided out, if any,.among the creditors. 

The object of the deed of trust is clearly to protect the sure- 
ties. This then is the general intent, and the concluding terms 
of the deed show only the manner in which it is to be done, form- 
ing the particular intent, which must yield to the general intent. 

The term “ enumerated debts,?’ must be understood as apply- 
ing to the debts to be created: in favor of the sureties by their 
paying the debts for which they were liable,.or becoming imme- 
diately liable to pay the debts on which they were sureties.— 
See Talliaferro v. Brown, 11 Ala. 702. 


CHILTON, J.—The only question in this case is, whether 
the deed of assignment.executed by Robert C..Macon conferred 
such an interest upon the Bank as entitled it to come in as @ 
beneficiary under the deoree and share in the distribution of the 
trust fund ? 

After a careful examination of the provisions of the deed, we do 
not entertain a doubt but that the chancellor misapprebended its 
import. It is true the deed purports to have been executed for 
the avowed object of saving harmless and indemnifying the se- 
curities of the grantor, against their liability upon certain enu- 
merated demands, among which are the claims of the Bank ;: but 
while this is true, it by no means follows that these securities 
shall have the right to appropriate the fund as they see proper. 
We must look to the deed and see what direction it gives as to 
the application of the funds, in the event there should not be suf- 
ficient means to discharge the whole of the debts for which they 
are liable, and’ against which it proposes to indemnify them. The 
deed is made for their protection and indemnity, but the manner 
in which they are to be protected and indemnified is particularly 
set forth, and we are pleased to see that it accords with strict 
justice and equality. 

The deed,.after providing for a sale of the property conveyed, 
in the event of default of payment of the debts secured by the 
same, on the part of the grantor, and for the appropriation of. 
the proceeds by the trustees to the payment of all the debts for 
which the securities were liable, then proceeds as follows :. “‘ And 
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if the fund arising from the sale of the land and property here- 
by conveyed, should not be sufficient to pay off and satisfy in 
fall all the foregoing debts intended to ‘be secured and paid by 
this trust, then it shall be the duty of said trustees to appropri- 
ate the fund arising from ‘the sale ratably among the several 
debts and liabilities herein named.”? And, as if the grautor an- 
ticipated the very state of case presented by this record, he pro- 
ceeded to declare that “‘If either of the said debts shall have 
ibeen: paid by any of the securities of the said Macon, such secu- 
‘rity so having paid said debt shall be entitled to his pro rata 
share of said fund.”’ ‘This provision in the deed is too clear to 
‘need the aid of argument to show that the fund, being in ade- 
quate to discharge all the debts secured, must be apportioned 
ratably among the several creditors, and the security who has 
paid any of the debts can receive no greater share than the cred- 
itor whom he has paid wouli have been entitled to. 

‘In the absence, however, of such a provision in the deed for a 
ratable distribution of the fund, the grantor being insolvent and 
no preference being secured to any particular creditor, the Chan- 
cery Court, which proceeds upon the maxim that “equality is 
equity,’’ would make a pro rata division of the proceeds among 
all the creditors whose debts are provided for. 

But, considered in another view, the decree of the chancellor 
.is erroneous, since it overlooks the well established principle that 
the creditor is entitled to the benefit of all pledges and securities 
which the principal debtor places in the hands of his surety toe 
be applied to the payment of the debt.—1 Story’s Eq. Ju. § 638; 
Per Sir Wm. Grant, in Wright v. Mosley, 11 Ves. 22; Per 
Lord Ch. Cowper, in Parsons v. Briddock, 2 Ver. 608; Toul- 
min et al. v. Hamilton et al., 7 Ala. 367-8, and cases cited. 

Let the decree of :the chancellor be reversed, and the cause 


' remanded. 
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1. When a party against whom a judgment is rendered by a justice of 
the peace, craves au appeal from the jndgment on the day of its 
rendition, but does not give boud until the sixth day afterwards, be- 
ing prevented from giving bond on the fifth day by reason of the jus- 
tice’s absence from home, it ‘s error to dismiss the appeal. 


Error to the County Court of Perry. 


A. B. Moors, for plaintiff in error : 

If the plaintiff in error craved an appeal within five days from 
the rendition of judgment, and executed his appeal bond on the 
first day after the expiration of five days and before the issu- 
ance of execution, it was sufficient, and the appeal should not 
have been dismissed.—Jolinson v. Hale, 3 Stew. & Por. 331; 
Henderson v. Plumb & Robbins, 18 Ala. 74. 

The case of Jones v. Moore, (13 Ala. 296,) does not settle 
this question. It only decides that the appeal bond in that case 
was executed within the five days. 


I. W. Garrort, contra: 

The language of the statute is explicit, that the party ag- 
grieved “‘may appeal, first giving bond,’ &c.—(Clay’s Dig. 
314, § 9.) The record shows that the plaintiff “ craved’’ an 
appeal, but it does not show that the appeal was granted until 
the sixth day; on the contrary the bond itself recites that the 
appeal was prayed for and granted on the sixth day. 

The case of Johnson v. Hale, (3 Stew. & Por.,) cannot con- 
trol this case. It was decided before the adoption of Aikin’s 
Dig. in 1833, until which time there was no statutory provision 
requiring a bond. The case of Henderson v. Pium> & Robins, 
{18 Ala. 74,) does not apply; for there the party appealing 
was ready ani offered to give bond, but the record here does not 
show such a state of facts. The case of Moore v. Jones, (13 
Ala. 296,) must be decisive of this; for there the precise point 
made in this case was determined adversely to the plaintiff in 
error. 


COLEMAN, J.—This was an appeal by Averett from 4 
justice of the peace, to the court below, 
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The bill of exceptions discloses, in substance, that the court 
dismissed the appeal on the ground that the appellant did not 
give the appeal bond until the sixth day after the rendition of 
the judgment; that the appellant ‘craved’? an appeal on the 
day of trial and after judgment was rendered against him, and 
that on the fifth day after the judgment, he went to the house 
of the justice of the peace who rendered the judgment tou exe- 
cute an appeal bond, but that the justice was not at home, by 
reason whereof he failed to give the bond on that day, but exe- 
cuted it ou the day of its date, &c. 

The act in relation to appeals from justices of the peace, and 
which has been in force since the adoption of Aikin’s Digest, in 
1833, declares, ‘‘ that any person aggrieved by the judgment of 
a justice of the peace, may, within five days thereafter, ap- 
peal to the next County or Circuit Court sitting for his county, 
first giving to such person bond with good security, in double the 
amount of such judgment, conditioned to prosecute such appeal! 
to effect,’’ &c. 

Although the statute in this case was not literally carried out 
by the justice of the peace, yet as the plaintiff was guilty of no 
default, and in fact did all that was necessary to be done on his 
part in the premises, I think he should be considered as sub- 
stantially complying with the provisions of the act, according to 
its spirit and meaning. It appears that the plaintiff applied to 
the justice for an appeal on the day of the rendition of the judg- 
ment against him, and that his subsequent attempt to give the 
appeal bond within the time prescribed by law, was defeated by 
the act of the justice; and in fact that he used due diligence in 
order to obtain the appeal in compliance with the letter of the 
Jaw ; finally, that a good and sufficient bond was given by the 
plaintiff only one day after the expiration of the five days pre- 
scribed by the law. Under these circumstances, we think the 
court erred in dismissing the appeal. 

We have been referred to the case of Henderson v. Plumb & 
Robbins, 18 Ala. 74, where it was held, “‘If an appeal be ta- 
ken from a judgment of a justice of the peace within five days 
after it is rendered, it cannot be dismissed because no bond has 
been executed, if the appellant is ready to give the bond when 
the motion to dismiss is made.’’ It is not necessary to go to 
the extent of that decision to sustain the appeal in this case. Iu 
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support of his opinion, the judge refers to the case of Johnson 
v. Hale, 3 Stew. & Por. 331, which was decided on an appeal 
taken under the act of 1814, which did not direct at what time 
the bond should be given, and which did not expressly require 
the appellant to give any bond at all. 


The judgment is reversed and the cause remanded. 


BROOME et ats. vs. CURRY’S ADM’RS., 


1, Those who will be entitled to the money arising from the sale of 
property may, if they are capable of making an election, elect to take 
the property itself im lieu of the money. 

2. When mouey is given to one person for life with remainder to ano- 
ther, the remainderman cannot claim the beuefit of contracts made 
by the tevaut for life with the mouey. 

3. A testator by will devised certain real and personal property to one 
of his daughters, for her sole and separate use, and at her death to 
be equally divided amoung those of her children who might then be 
living. He also bequeathed certain slaves to his wife during her 
life, aud directed his executors to sell them at her death, aud divide 
the money arising from the sale equally among his children, to be 
held by them as the property given to them was held. After the 
testator’s death, by agreement between the children and their mo- 
ther, the slaves were divided among the children, they agreeing to 
furnish their mother an aunual support during her life. The slaves 
which were allotted to the said daughter on the division went into 
the possession of herself and her husband, and were afterwards sold 
by herhusband. After her death, her children who were minors at 
the time of the division, brought trover against a remote purchaser 
from their father’s vendee, for the recovery of the slaves. It was held, 
1. That the will of the testator only conferred upon the plaintifis a 
a legal title, after their mother's death, to the sum of money which 
might have been allotted to her, as her share, on a sale of the 
slaves 

2. That the division did not give them the legal tile to the specific 


slaves which were allotted to their mother. 
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Error to the Circuit Court of Marengo. Tried before the 
Hon. Geo. D. Shortridge. 


Tuts was an action of trover brought by the plaintiffs in error 
against the defendants, for the conversion by their intestate of a 
negro man slave, alleged to be the property of the plaintiffs. 
The plaintiffs claimed under the will of their grandfather, which. 
is set out in the opinion of the court at sufficient length. ‘The 
court charged the jury, that if they believed the evidence they 
must find for the defendants, and verdict and judgment were ac- 
eordingly rendered for the defendants. 


Situ, for plaintiffs in error: 

1. Where property is ordered to be sold and the: proceeds 
distributed, only a court of equity can consider it done and affix 
such converted character upon the actual property; indeed, it is 
ealled the doctrine of equitable conversion.—2 Lomax on Ex. 
169. In this case, therefore, the doctrine cannot apply. Be- 
sides, this doctrine only relates to the transmissibility of the 
property, and no intervention of a court is necessary in the ma- 
king an election, where one can be made, unless the elector be an 
infant, &c.—1 Jar. on Wills, 534 ;.2 Lomax on Ex. 169, § 14. 

2. If the doctrine of constructive conversion could be appliéd, 
and the necessity of an election to change its character, still 
_ there was such an election by all parties in interest as was requis- 
pte, and all the parties making it were competent. The females, 
as to the property, had a right to act as femes sole, their pro- 
perty being to their sole and separate use, and their husbands 
joined with them in the election. Mrs. Bird’s ehildren were the 
enly minors, and their mother having died before the termination 
of the widow’s life estate, was not of course then a survivor, and 
the children taking through her only therefore had no interest 
whatever.—Burnside v. Wall, 9 B. Mon. 318-29. 

3. The life estate of the widow was terminated as effectually 
by the division, under the circumstances, as it could have been 
by her death, and it was so terminated for the benefit of all in- 
terested.—Ib. 

4. The only parties interested in this doctrine of conversion, 
are the executor of the testator and the legatees under the will ; 
and the most the defendant can do, if he were permitted, would 
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be to set up an outstanding title in the testator’s executor, now 
extinguished by lapse of time. But he will not be permitted to do 
this, for as to. these matters he is a perfect stranger and will not 
be heard.—9 Por. 475.. 

5. Again, the defendants claim through the same common ori- 
gin (Dorcas Broome) with the plaintiffs, and: their proof shows it,. 
and until it appears they claim some other way, they cannot de- 
ny the title of that. common origin, and no title ever appears to. 
have been in her, except one which vests title in the plaintiffs. 

6. The will gives a life estate in the property in those chil- 
dren surviving at the termination of the life estate of the widow, 
and a contingent remainder in their children living at her death.. 
The possession of the mother was therefore the possession of the 
plaintiffs, her children, to sustain the title of plaintiffs against 
the defendant’s intestate,who, after the life estate of the mother 
and his refusal to deliver, was a wrong-doer merely.—18 Ala.. 
255. The former suit (Broome y. King, 10 Ala. 819,) treats 
the slave itself as the actual bequest, under the operation of the 
eircumstances. 

7. Curry, the defendant’s intestate, bought at his own ad- 
ministration sale of Joseph Pack, jr.’s estate, and of course only 
bought Pack’s title, which his administrator, Curry, was bound 
to know. Now Pack was one of the legatees assenting to. the 
division and receiving his portion of the property under the will; 
it does not therefore lie in him nor in his vendee to object to such 
division. 

8. But if no election was made, then it was the mere invest- 
ment of Dorcas of the money belonging to the plaintiffs after her 
death, in specific property, and in respect to the children’s re- 
mainder she stood as trustee for them, and the property will be 
held for the benefit of the cestuis que trust, and no court will 
deprive them of ratifying the investment, as they have done hy 
this suit. ‘They will rather guard the property for them.—6 
Ala. 404; 4 Por. 27; 9 B. Mon. 320. 


Byrp, contra: 
1. The plaintiffs show no legal title and are not therefore en- 
titled to recover in this action.--9 B. Mon. 421; Jar. on Wills, 
ehap. *‘ Election.” 

2. The will of Pack, under which the plaintiffs claim, directs 
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that his property be sold and the money be divided among his chil- 
dren, giving his daughters a life estate in their share and re- 
mainder to their children. Under these facts, the remainder- 
men have no legal title to the property.—See same authorities. 


DARGAN, C. J.—The first and the material inquiry in this 
ease is, does the evidence show a legal title to the slave in the 
plaintiffs. By the will of Joseph Pack, sen., certain property, 
real and personal, was given to Dorcas Broome, a daughter of 
the testator, for life, for her sole and separate use, and after her 
death to be equally divided amongst the children that should be 
alive at her death. The testator, after making provision for his 
other children, bequeathed the residue of his property to his wife 
during her life, and directed his executors to sell the same at 
her death and divide the money arising from such sale equally 
amongst his children, to be held by them as the property respec- 
tively given them by the will was to be held. The residue of 
the testator’s estate, given to his wife for life, consisted princi- 
pally of slaves, one of which was Tom, the slave in controversy. 
Shortly after the death of the testator, owing to the old age of 
his widow, the slaves were divided amongst the children, they 
stipulating to pay the widow, their mother, a certain annual sum 
during her life. Tom, the slave sued for, with some others, up- 
on the division, fell to the lot of Dorcas Broome. He went inte 
her possession, or into the possession of her husband, who after 
retaining him in possession for a year or two, sold him. He was 
again sold and finally purchased by the defendant’s intestate. 
At the time of the division alluded to, some of the plaintiffs were 
not born, and none of them of age. Mrs. Broome is now dead, 
and the plaintiffs, except James C. Bradford, who married her 
daughter, are her children. These are the facts upon which 
arises the question, have the plaintiffs shown a legal title to the 
slave? We cannot hesitate to say that they have not. By the 
will of the testator, they can make claim to nothing except to 
the sum of money that should or would have been allotted to 
their mother, upon the sale of that portion of the testator’s es- 
tate given to his wife for life; but through this will they ob- 
tained no legal title to any part or portion of the property itself ; 
nor can the division of the slaves amongst the children of the 
testator give to the plaintiffs a legal title to the specific slaves 
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-allotted to their mother. -We do not intend to deny the general 
rule, that those who will be entitled to the money upon the sale 
-of property, .may, if they are capable of making the election, 
elect to take the property itself in lieu of the money ; and I ad- 
-mit that if the property be personal, a party coming into poses- 
sion of his share would have a legal title to it. But I look upon 
. the division of the slaves.as giving the plaintiffs no more or other 
right than if their.mother had received her portion of the mo- 
ney, and then purchased slaves with it; and in such a case, it is 
-certain that the plamtifis would not be legally entitled to the 
slaves so purchased. Indeed, it may be well doubted whether 
they could claim even an cquitable title to the slaves, in the case 
we have supposed; for I do not see why the tenant for life of 
money, who is entitled to its possession, may not use it as he 
sees fit in the purchase of property, unless those in remainder 
restrain him on the ground of danger to their ulterior interest: 
nor can I conceive how the remaindermen can, even.in equity. 
claim the benefit of his contracts as theirown. The tenant tor 
life is entitled to the use of the money ; and if he purchases pro- 
perty with it, to give the remaindermen the specific property and 
not the money would be to give them, to some extcut, the use 
and benefit of the money during the life of the tenant for life. In 
the case of Black v. Ray, 1 Dev. & Bat. Ey. 443, one hay- 
ing « life-time estate in slaves sold them, and with the proceeds 
bought others ; those in remainder, after the death of the tenant 
for life, filed their bill to recover the slaves so purchased, on the 
ground that they were purchased with the money to which they 
were entitled after the death of the tenant for life. Whe Su- 
.preme Court of North Carolina denied their title to the specfie 
property, but allowed them a hen on the slaves to the extent of 
the money to which they were entitled, in consequence of the 
sale of the slaves by the tenant for life. This.case shows that 
those in remainder cannot claim the benefit of contracts made by 
the tenant for life, with money to which he was entitled until 
his death. ‘The case of Palmer vy. Wakefield, 3 Beay. 227, in 
effect holds the same doctrine. 

It is not, however, necessary to decide, in this case, whether 
the plaintiiis could claim the specific property by bill in equity. 
or a lien upon it, in the hands of a bona fide purchaser, for the 
suit is at law, and they must show a legal title, and this we 
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are satisfied they have not done. They only show a legal title. 
under the will of their grandfather to a sam of money, after the 
‘death of their mother; this is a legal debt against her estate, 
and if they would pursue property purchased with the money, or 
received in lieu of it, they must resort toa court of equity. They 
cannot be permitted to recover the property itself at law. 

This view shows that there is no error in the charge of the 
court, and the judgment is consequently affirmed. 


~— 





ROY vs. SEGRIST et ats. 


1, Whena willis admitted to probate without notice baving been. 
given to.those who are entitled to notice, the probate will be set 
aside on their application to the court. 

2. In such case the party who was eutitied to notice may propound 
his ipterest to the court by petition. and be made a party to the pro- 
ceedings so as to sue outa writ of error. 

3. The widow and next of kin of a decedent are entitled to notice of 
an application to admit his will to probate. The disjunctive con- 
junciion “or,” as used in the statute, (Clay’s Dig. 303, 2 34,) is a mis- 
priut for “ and.” 


Error to the Court of Probate of Macon.. 


Jacos Roy, an infant, by his next friend, petitioned the 
Court of Probate to set aside the probate of the last will and 

stament of his grand father, Jacob Segrist, deceased, alle- 
ging that he was one of the testator’s heirs at law, and that no- 
tice had not been given to.him of the application to admit the 
will to probate. ‘I'he executors appeared and opposed the pe- 
tition. The court refused to set aside the probate, but allowed 
the petitioner to be made a party to the proceedings previously 
had, and he now sues out a writ of error. 


Seasorn WrittaMs and Beuser & Harais, for plaintiff: 
1. We assume that it was the duty, under the law, of the ex- 
ecutors, when they offered the will for probate, to propound the 




















JUNE TERM, 1851. 811 





Roy v. Segrist et als. 





will in writing, with the facts necessary to make it a valid will, 
and in the same writing to set forth and disclose the names of 
those entitled to participate in the estate under the statute of dis- 
tribution, as well as those provided for in the will, and to state 
which of them are of full age, and which minors. In this mode 
of procedure the cause of action is distinctly set out, and the 
names and ages of defendants are given to the court. It is like 
the commencement of any other suit, and should be subject to 
the same rules. It would then be the duty of the court to order 
citations to all living within the jurisdiction of the court, and to 
appoint guardians ad litem, for the minors. ‘To such a mode of 
procedure no objection could be urged. ‘The courts have not 
said that the omission to do this would be error, but have said it 
is the most convenient mode of practice, and have, in quite clear 
language, intimated that this should be done. 

2. When this is omitted, it is within the power of the court, 
when tlie fact is brought to its notice at an early stage of the 
proceedings, to open and set aside a judgment, and allow the 
minor to be made a party to contest the will. If in the power, 
it may be that it has the discretion to open the judgment or not. 
It is imperative on the court, in a case like the present, and not 
matter of discretion; and from the facts set out in the judgment 
on the petition, it sufficiently appears that the judgment should 
have been opened; thenecessity of the case is sufficiently shown. 
And it is no reason to the contrary that the statute gives a rem- 
edy in equity. 

The statute requires notice to the widow or next of kin. It is 
contended, on the other side, that the meaning of this statute is, 
that where there-is a widow, she alone is entitled to notice; if 
no widow, then the next of kin. If this is the meaning of the 
statute, it is unmeaning. A widow can get rid of the effect of a 
will by a mere dissent from it, whilst the next of kin are given 
the right by law to contest. We insist that in this place ‘or’? 
means “‘ and,” and in this way we get at the true meaning of 
the act alluded to. We go further, and say, that unless the 
statute declared, in unmistakable words, that the next of kin 
should not have notice, the next of kin would be entitled, and 
more especially a minor,—Hill v. Hill, 6 Ala, 166; Shields y. 
Alston, 4ib. 248; Watson v. May, 8 ib. 177; Acts of 1849- 
250, 26, § 8; Singleton v. Singleton, 8 B. Mun, 840; 5 Sm. 











& M. 82; Bothwell v. Hamilton, 8 Ala. 464; Boyet v. eer, 
- 7 ib. 15; Lee v. Browning, 15ib. 496; Hilliard v. Benford, 10 


- regulating the grant of administration; and therefore, where 
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ib. 985; Wilson v. Wilson, at June Term, 1850 ; Savage v. 
Benham, 11 Ala. 55; Harrison vy. Harrison, 9 ib. 179. 


Cropron & Licon, contra: 

All that the statute requires is that the widow “‘or’’ next of 
kin, either, should be summoned. ‘his construction is support- 
ed by the following considerations : 

1. The words “‘ widow or next of kin’’ are the identical words 
used in the statute regulating the grant of letters of administra - 
tion.—Clay’s Dig. 920, §1. This latter statute was copied 
from the English : statute on the same subject, and when using 
these words, the Legislature intended the same construction to 
be given to them which had always been done. As to the con- 
struction of this statute, see 2 Stephens’? Nisi Prius, 1871; 
Fawtry v. Fawtry, 1 Salkeld 36, where it is ruled that letters 
of administration may be granted either to the widow or next of 
kin, or both, at theelection of the ordinary. This view is also 
supported by the fact that the same necessity for citation exists 
on the application, either “‘for the probate of any will,’’ or for 
letters of administration, (Clay’s Dig. 203, § 34,) showing that 
the Legislature had in contemplation, at the time of the passage 
of the statute now under consideration, the prior act of 1806, 4 





the same words were used, intended the same construction to be 
given to them in both acts. Certainly it cannot be contended 
that it is necessary to give notice of an application for letters of 
administration to minor grand children when there were suryj- 
ving children, or that guardians ad litem should be appointed. 
If it is not necessary in the case of an application for letters of 
administration, it cannot be upcn an application for the probate 
of a will, both being governed by the same statute. 

2. The language of the statute in the matter of nuncupative 
wills is different; the word “‘ and”’ is used instead of “‘ or,’’ these 
wills being regarded with less favor by the law.—Clay’s Dig., 
597, § 3. 

3. The meaning of a statute is educed by the same rules of 
construction as of any other instrument. Prima facie, it is up- 
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's never taken to mean ‘and,’’ unless the literal construction is 
insensible, or the statute would be void for uncertainty.—Mc- 
Graw v.’Davenport, 6 Por. 332; Hilliard & Wife v. Buford’s 
Heirs, &c., 10 Ala. 997, dissenting opinion by Justice Ormond, 
and cases cited by him; Stephens’ Commentaries 732 and 627 ; 
Bartlett & Warring v. ’ Mor risy 9 Por. 268. 

4. No injury accrues to the heirs by a failure to give notice, 
as they can contest the validity of the will by a bill'in chancery. 
—Clay’s Dig. 598, § 15. And the probate of a will in the Pro- 
bate Cuitei is not prima facie evidence in'a contest in the Chan- 
cery Court.—Johnson v. Glasco¢k, 2 Ala. 234. 

5. At common law a will was probated in the common form, 
and in the solemn form. In the common form no citation was 
necessary.—1 Wms. on Exr’s. 188. The probate in the Chan- 
cery Court is given in lieu of the solemn form at common law.— 
Johnson v. Glascock, 2 Ala. 234. This statute is an innovation 
of the common law, and must be construed strictly.—Lock v. Mil- 
ler, 3 Stew. & P. 13. Nothing more is required to be done 
by this statute than a strict construction of the same requires. 

6. In none of the decisions of this court concerning this stat- 
ute did the testator leave a widow, and in that respect the facts 
of all of them differ materially from’this case. 


CHILTON, J.—We entertain no doubt upon the point made 
by the counsel for the plaintiff in error, that it was the duty of 
the’ Judge of Probate, if the will was admitted to be proved in 
the absence of notice to the next of kin, to set aside such pro- 
bate upon the application of any one of such kin, provided Ke 
law requires them to be notified.—Hill'v. Hill, 6 Ala. 166-8-{ 
Shields vy. Alston, 4 ib. 248; 5 Sme. & M. 82. Such is it 
constant practice of the Ecclesiastical Courts of England. It 
is also settled, that the next of kin, if entitled to notice, may 
come by his petition into the Probate Court, propound his interest 
and be madea party so as to sue out a writ of error.—9 Ala, 177 
15 ib. 495. So that the only question involved in this case, about 
which we could have any difficulty, relates to the construction 
of the Sth section of the act of 18 21, as printed in Clay’s Dig., 
p: 303, § 34, which requires the clerk to issue citation, that the 
sheriff may summon the widow or next of kin to contest the ap- 
plication for probate of the will, &c. 
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Were we required to construe this statute, as above stated in 
the disjunctive form, with regard to notice, we should be 
strongly inclined to hold against the letter, that the will of the 
Legislature, as deducible from the body of our acts relating to 
this subject, and in consonance with their true sense and reason, 
was, that both the widow and next of kin, being interested in the 
estate, should be notified of the application to prove the will 
which makes a disposition of such estate.—Easton v. Studd, 2 
Plowd. 459, and note 465. 

But it is unnecessary to go into this question, since the word 
“or? in the statute as copied in Clay’s Digest is a misprint. 
The statute reads, “‘ the clerk shall issue a citation requiring the 
sheriff to summon the widow and next of kin,’? &c.—See the 
whole act correctly set out in Toulmin’s Digest of the Laws of 
Ala., p. 191 to 200. It has moreover been held by this court 
that notice of the application for proving the will must be given 
to the next of kin, if residing in this State, and that this is re- 
quired by “‘the express language of the statute.’’—Lee vy. 
Browning, 15 Ala. 496; Shields v. Alston, 4 ib. 252. 

Let the decree of the Probate Court be reversed and the cause 
remanded for further proceedings. 





CARTER & WIFE er ats. vs. BALFOUR’S ADM’R. 


1. A bill is not multifarious which is filed by a single complaiuant as 
administrator cum testamento annexo of two estates which are so Lleuded 
and so nearly the same that it is necessary to proceed under both 
wills at the same time, and which asks the direction of the court, for 
the complainant's protection, in the coustruction of the wills, the dis- 
tribution and administration of the estates, the establishmeut of cer- 
tain charitable bequests contained in one of the wills, the marshal!- 
ing of the assets, aud, contingeutly, cuntribution from the lezatees 
for the payment of debts. 

2. To such a bill all persons interested in the two estates, cither 
as legatees or distributees, are proper parties defendants. 

3. Wheu a pecuniary legacy, bequeathed to children who die during 
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infaucy leaving uo issue, brothers or sisters, is received by their fa- 
ther alter their denth; his title is prima facie good, aud requires no 
action of the court to setile it; aud therefore the persoual represen- 
tative of the infants is not a unecessary party to a bill filed by their 
father’s administrator, asking the direction of the court in the con- 
struction of his will, the establishmeut of certain charitable bequests 
created by it, the marshalling of the assets, distribution of the es- 
tate, &c. 

4. A clause of a will in these words, viz: “ After my debts are paid, the 
remainder of my property of thatever kind or nature, I give aud bequeath 
to my beluved wite,? &¢ does uot couflict with, or destroy a pre- 
cedirg clause coutaiuing a bequest to certain benevolent societies. 
The word “remainder” iu the subsequent clause must be cousirued 
to meau the residue of the testator's estate after deducting the pre- 
vious bequests aud paying debts. 


a 


. In such case, the wife takes the whole estate charged with the pay- 

meut of the charitable bequests at her death. 

6. Abequestto “the Baptist Sucieties for Foreigu and Domestic Missions, 
and the American aud Foreign Bible Society,” is valid aud sufficiently 
specific; and if sucieues cau be found, which were orgauized and 
kuowu by those uames at the time of the testator’s death, they will 
be cousidered the societies reterred to in the will, aud capable of 
taking tue bequest, whether iucurporated or uot. 

7. But if such sucieties did uot exist at the tune of the testator’s death, 
or Canuul uuw be tound, the bequests must be cousidered and dis- 
posed ol as lapsed legacies. Tue doctrine of cypres, as applied to be- 
quests to churilavle uses, is Hol recoguized lu this State, 

8. The court of chaucery has jurisdiction over bequests to charitable 
uses by virtue of its onmgiual common law powers, without claiming 
pierogulive powers, or mvoking the aid of the statute of 43 klizabeth. 

9. Whether the statute of 43 El.z. is in force iu this State—Quere? 

10. It seems. that English statutes passed befure the eungration of our 
ancestors tv Amereca, Which were applicavie to our situation, and 
not inconsistent with our iustituuious aud goVerument, coustitute a 
part of the counnon law, and are in force (uuless repealed,) in al! 
the States of the Union. 

11. When a testator bequeathes the whole of his estate, after the pry- 
ment of his debts, to his wile, charged with the payment, at her 
death, of a pecuniary legacy to certain charitable societies, aud the 
wife afterwards by her will disposes of the whole personal estate in 
specific legacies, aud leaves the real estate undisposed of, the real 
estate must first be subjected to the payment of the debts and chari- 
table bequests. 
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Error to the Chancery Court of Talladega. Tried before 
the Hon. D. G. Ligon. 


Tuis bill was filed by William McPherson, as administrator 
of the respective estates of John O. Balfour and his wife Regina 
Balfour, against all those who were interested in the two estates, 
either as legatees or distributees. It alleges that Joln O. Bal- 
four died in Talladega county in January, 1843, after having 
executed: his last will and testament; which was duly admitted 
to probate after his death. The clauses of the will which are 
involved in the questions presented by the ease are in these words: 

“Irem.—I give to my sister, Emily J. Balfour, a life right 
in my negro boy Mike; also such articles as she and my wife 
may agree upon, to the value of one hundred dollars. 

“Trem.—lI give one thousand dollars, to be paid at my wife’s 
death, and to be divided in equal proportions betwixt the follow- 
ing Benevolent Societies, viz: the Baptist Societies for Foreign 
and Domestic Missions, and the American and Foreign Bible 
Societies ;.and at my sister Emily’s death, if the boy Mike given 
to her during her life-time be alive, he shall be sold to the best 
advantage, and the proceeds of the sale equally divided between 
the societies above named. 

“ After my debts are paid, the remainder of my property of 
whatever kind or nature, I give and bequeath to my beloved 
wife, Regina Balfour, including the land whereon I now live,”’ 
&e. (describing it.) 

““T appoint my wife sole executrix of this my last will and 
testament,”’ &c. 

After the testator’s death, said Regina took possession of al! 
his estate, both real and personal, but never qualified as execu- 
trix or administratrix. In June, 1843, she also died, after hay- 
ing made her last will and testament, which was only attested 
by two witnesses. Letters of administration cum testamento ' 
annexo on the estates of said Regina and John O. were granted 
to complainant, and he files this bill asking the direction of the 
court in the construction of the will of John O. Balfour, the dis- 
tribution of the two estates, the marshalling of assets between: 
them, and, contingently, contribution from the legatees for the 
payment of debts. The bill further alleges, that in 1840, Rich- 
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ard Wilkes, of South Carolina, who was the father of said Re- 
gina, died, having bequeathed by his last will and testament the 
sum of $1500 eath to Theodore Balfour and Alice Balfour, in- 
fant children of said John O. and Regina, which he directed 
should be invested in real estate, in which said Regina should 
have a life-estate ; that he also bequeathed to said’ two children, 
two negroes, Moses and Hezekiah, the profits of whose labor 
said Regina was also to enjoy during her life; that the testamen- 
tary guardian appointed for the children never qualified; that 
both the children died in infancy leaving no issue, brothers or 

sisters ; that said two negroes were delivered to John O. Bal- 
four by the executors of said W ilkes, and were afterwards spe- 
cifically bequeathed by said Regina in her will; that the pecu- 
niary legacies were never invested in landed estate, but a por- 
tion thereof ($1350) was paid to John O. imhis life-time; that 
the executors of Wilkes refuse to pay the balance to complain- 
ant, insisting that it is to be regarded as real estate, and there- 
fore descends to the heirs at law, instead of the personal repre- 
sentatives. The bill charges that the reat estate which was 
devised by said John O. to Regina, and which did not pass. by 
her will on ac& unt of its defective attestation, is first subject to 
the payment of the debts of said John O. and Regina, and the 
aforesaid pectiniary legacies, and if it is insufficient, that the 
legacies must abate. The bill prays that “all parties inte- 
rested in the respective estates and wills both as heirs and dis. 
tributees,”” may be made defendants, and also the charitable so- 
cieties named in said-will, when found. The bill also prays, that 
if such societies as those nated in the will cannot be found, then 
the legacy to them may be distributed among such other incor- 
porated societies as are most ‘nearly allied in ‘their organization, 
vbjects and designs to those named in the will. 

‘The defendants demurred to the bill, for multifariousness, for 
misjoinder of complainants, for want of proper parties defend- 
ants, and for want of equity, but their demurrer was overruled. ° 
[n theixanswers they admit most of the material allegations of 
the bill, but they insist that the legacies to the charitable socie- 
ties are void, and'that the réstduar y personal estate ’is the pro- 
per fund for the payment of the debts of ‘said John O. Balfour 

The chancellor ordered a reference to'the master td ‘asvértain 
the state of accounts between tke two estates, the ameunt of as 
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sets and debts of each, &e. By final decree he declared, that 
as to the bequests to the charitable societies, it was the duty of 
the court to establish them, and to appoint a trustee who might 
- hold the fund for their benefit, if they could be found in a rea- 
. sonable time; that the realvestate, bequeathed by John O. Bal- 
» four to said Regina and usdisposed of by her will, must first be 
subjected to the payment of debts and the charitable bequest, 
-and that the specific legacies could not abate until it was ex- 
hausted ; that the legacies bequeathed by Wilkes to Theodore 
-and Alice, so far as the same had been received by John O. Bal- 
four and used by him, must be regarded as personal estate; that 
the balance remaining in the hands of the executors was out of 
- the jurisdiction of the court,.and would pass, as real estate, to 
the heirs at law of Mrs. Balfour under the statute law of South 
Carolina. The legacy of $1000 to the charitable societies was 
- ordered to be paid into court. 

The errors assigned are, 

1. The overruling of the demurrer ; 

2. The establishment of the charitable bequests ; 

8. Charging the real estate with the .payment of the debts 

and charities ; 

4. Decreeing that-the:portion of the legacy bequeathed by 
Wilkes to-Theodore and Alice Balfour whick-was received by 
their father,was personal estate ; 

5. Decreeing that the balance of said legacy was real estate, 

- and not subject to-the debts and charitable bequests; 

§. Rendering a-final decree without the presence of the per- 

sonal representative of said ‘Theodore and Alice Balfour. 


Wuite & Parsons, and Woopwarp, for plaintifis in error : 

1. The bill is multifarious. It asks the court to establish the 
‘hequest to the charitable societies, and.administer it according 
‘to the doctrine of cypres; te direct the complainant in its ad- 
‘ministration ; to compel contribution among the legatces; and to 
amake the executors of Wilkes account with complainant.—9 Ala. 
351. If complainant was entitled to recover the fund in the 
hands of Wilkes’ executors, he could only sue in the Court of 
Ordinary or the ‘Circuit Court.of South Carolina; and there is 
no connection between that part of the bill and the establishment 
f the charity, or-contribution among the legatces.—8 Ala. 604. 
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2. There is a misjoinder of ‘complainants. Regina Balfour 
having never qualified as administratrix of John O., ail the pro- 
perty belonged to his estate. ‘Therefore.the complainant, as ad- 
ministrator of Regina, either had no interest at all in it, or, if 
he had any interest, it was in conflict with the charitable be- 
quest. A-party having an interest as-complainant may some- 
times be joined as defendant, but the idea of joining a party as 
complainant, whose interest conflicts with every prayer in the 
bill, is an anomaly in pleading. 

3. The personal representatives of Theodore and Alice Bal- 
four should have been brought before the court, and the bill is 
defective without them. ‘The bill involves litigation respecting 
property which was theirs, and there ean be no decree unless 
they are represented. # or this error the decree should be re- 
versed.—16 Ala. 629. 

4. The bill is defective in not showing property in Jokn O. 
sufficient to satisfy the charitable bequests. ‘The two negroes 
bequeathed by Wilkes to Theodore and Alice cannot be appro- 
priated to this charity for want of their administrators; and the 
real estate particularly mentioned in the will is by it specifically 
devised to Regina, and therefore not liable to the charity.—10 
Gill & Johns. 143; 2 Brock’s R. 185; 3 Munf. 514; 6 ib. 87; 
7 Paige, 421; 2 Jar. on Wills, 529. 

5. The bill is also defective in not alleging that the property 
sold by the complainant was insufficient to pay the charities and 
the debts of John Q. alone. It docs allege that the proceeds 
were not enough to pay the debts of both vohn O. and Regina, 
but this is not sufficient; for the complainant had no right to 
apply the money to the payment of Regina’s debts, and if he 
has done so he cannot ask the aid of this court; and if he has 
not thus applied the funds, he cannot ask this court to alate the 
legacies of one estate for the purpose of paying its debts and 
establishing a charitable bequest of another. 

6. But it is contended, that the bill was rightfully retained to 
establish the charitable bequests, if for no other purpose. There 
is nothing in the bill to show that the charity was resisted by 
any of the legatees, and therefore there was no necessity to call 
in the aid of chancery. But the bequest itself is void. 

1. Because it is repugnant to thie last clause of the will, which 
gives “‘the remainder’? of the estate, after the payment of the 
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testator’s debts, to his wife,*Regina. The language of the res- 

iduary clause, “the remainder of my property of whatever kind 

or nature,’’ has the legal effect of conveying the absolute pro- 

perty to the devisee—(4 Kent’s Com. 535, (5th edit.;) 2 Jar. on 

Wills, 190;) and such was the testator’s manifest intention. But 

if this bequest of $1000 is supported, it is an incumbrance hang- 

ing over the whole estate, and reducing the absolute property in 
the devisee to a mere life estate. It is a charge upon the estate, 
and not upon the person. [It is settled too, that when a devisee 
is directed to pay debts, he takes the fee; otherwise the mere | 
life estate might not remunerate him for the debts which he | 
pays.—10 Wheat. 231; 24 Pick. 129; 2 MtCord’s Ch. 177. 
The residuary clause then conflicts with any legacy which would 
convert the devisee’s interest into a life estate.—16 Ala. 184; 1 
Jar. 411. 

2. Because our courts of chancery’ have no jurisdiction to es- 
tablish charitable bequests, when there is no person in ess¢ to 
take, no trustee appointed, and the charity is of an indefinite 
nature. The American cases which affirm the doctrine of the 
equitable jutisdiction of courts of chancery over charitable be- 
quests, are 17 Serg. & R. 88; 4 Dana, 357; 9 Cow. 437; 7 
Verm. 241; 24 Pick. 152; but norie of these cases go to the 
extent necessary to maintain the bequest in this case. Here 
there is no trustee, no person, natural or artificial, capable of 
taking, and the charity is of an indefinite nature. The prodf 
fails to show that there are any such associations as those naméd’ 
in the will, and the bill invokes the doctrine of cypres. 

Of the American authorities above referred to, two of the’ 
States, Massathusetts and Kentucky, place the doctrine upon 
the statute, 43°Elizabeth, which they recognize. But even in 
Kentucky the doctrine of cypres is repudiated. North Carolina’ 
too has decided in favor of the jurisdiction, but it'is upon the 
vuthority of 43 Eliz., and the doctrine of cypres is not carried: 
out.~—-1 Hawks’ 96;°1 Dev. Ch. 276; 2 Tred. Eq. 255. On thie 
other hand, Maryland, Virginia and Connecticut have decided! 
against the original jurisdiction of chahcery over charitics.—)' 
Har. & Johns. 392; 3 Leigh, 450; 4 ib. 327; 3 Peters’ 484; 6° 
Conn. 293. ‘The case of Vidal y. Mayor of Philadelphia, (2: 
Howard, 128,) is no authority to support this bequest; for in’ 
that-case there was a corporation capable of taking; and that 
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distinguishes the case e from 3 Peters’ 484, where a bequest | pre- 
“cisely : analogous to this was held void. ‘The preponderance of 
American authority is clearly opposed to the doctrine of equita- 
ble jurisdiction of such cases. 

7. But if chancery has jurisdiction, the Attorney General was 
a necessary party.—1 Dan. Ch. Pr. 172; 1 Eng. Ch. R. 21; 4 
Viner’s Ab.500. If it is said that the Attorney General is only 
a necessary party in England as the representative of the King. 
and therefore an unnecessary party here, then the court loses its 
jurisdiction; for the King is the source of the jurisdiction of 
chancery over charities.—Jeremy’s Eq. Pl. 234; 2 Vern. 342. 

8. But if the charity was good, and the jurisdiction of the 
court over charities admitted, still the court cannot, and will 
not undertake to supervise a pete to be administered by a 
trustee which, if any where, is in the State of New York, as ‘the 
bill itself shows.—2 Roper on Leg. 147. 


COLEMAN, J.—Jolin O. Balfour, late of Talladega Coun- 
>, departed this life in January, 1843, leaving his will, so much 
whereof as it is material to consider is in these words, viz. : 

“Ttem: I give tomy sister Emily J. Balfour, a life right in 
my negro boy Mike, also, such articles as she and my wife may 
agree wee to the value of $100. 

Item: I give $1000 to be paid at my wife’s death, and to be 
divided in equal proportions, betwixt the following benevolent 
societies, viz.: The Baptist Societies for Foreign and Domestic 
Missions, and the American and Foreign Bible Society ; and at 
my sister Emily’s death, if the boy Mike, given to her during 
her life time, be alive, he shall be sold to the best advantage, and 
the proceeds of sale equally divided between the societies above 
named. 

After my debts are paid, the remainder of my property, of 
whatever kind or nature, I give and bequeath to my beloved wife, 
Regina Balfour, including the lands whereon I now live, &e. 

[ appoint my wife sole executrix of this my last will and testa- 
ynent,’’ Ke. 

Regina Balfour, after taking possession of all the estate of 
John 0. Balfour, but previous to any probate of his will, died in 
June, 1843, leaving her last will, by which she dieposed of all 
her estate. Her will being attested by only two witnesses, was 
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good only as to the personalty therein bequeathed, and void as 
to the real estate. After the death of Regina Balfour, both of 
the wills were admitted to probate in the County Court of Tal- 
ladega County, and letters of administration, with the wills an- 
nexed, on both estates, were granted to William McPherson. 
By him this bill was subsequently filed, asking the aid and diree- 
tions of the court in the execution of the trusts created by the 
wills. 

The bill is demurred to, first, for alleged multifariousness 
and misioinder of defendants. 

The object of the bill is to ask the court to place a construc- 
tion on the wills, to decide on the validity of the bequests, to di- 
rect the marshalling of the assets of the estate, and contingenit- 
ly, to require contribution from the legatees, if necessary, to pay 
the debts of the estate. With this view, I think the bill of the 
complainant properly made a full disclosure of all the facts eon- 
nected with the case, and made all the persons interested in the 
estate, parties defendants. 

Secondly, for misjoinder of complainants, alleging that the com- 
plainant appears as the representative of two estates, between 
which estates there is a conflict of interests, &c. There is but 
ene complainant, and he sues here to protect his personal inter- 
est, by asking the court to guide him in the administration of the 
estates, the interests of which are so blended and so nearly the 
same, that it was necessary to proceed under both wills at once. 

Again: it is insisted that the representatives of Theodore and 
Alice Balfour should have been made parties defendants. ‘This 
would have been necessary, if the chancellor had assumed juris- 
diction over that part of the legacy still due them by the will of 
Richard Wilkes, and which remains in the hands of his execu- 
tors, John W. Wilkes and Joseph Carter, in South Carolina. 
‘fo that part of the legacy which was paid and delivered to Johu 
O. Baifour in his life time, viz., the sum of $1350 and the two 
slaves, Hezekiah and Moses, I think John O. Balfour’s title ai 
beast prima facie good, and not requiring any action of the 
court to settle it, and it was therefore unnecessary to make the 


~ representatives of the infants parties. John O. Balfour being 


‘the sole heir of his infant children previously deceased, and be- 
* ing in the possession and enjoyment of the property at the time 
‘of bis death, there was no ground to question his title. 
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1. It is contended that the charitable bequests to the benev- 
olent societies are void, because they are repugnant to the last 
elause of the will, and that they come under the rule of construc- 
tion of wills, that if two parts or clauses of a will are so utterly 
inconsistent with each other that both cannot stand, the latter 
must prevail. ‘Fhe oorreetness of this rule is not.questioned, but 
it is not considered as applicable in this case. The word * re- 
mainder,’’ in the last clause, must, I think, be considered to 
mean the remainder of his estate left after taking out the previ- 
ous bequests to Emily ! alfour and the societies, as well as the 
amount necessary to pay the debts. The bequest to Regina 
Balfour is in effect a gift of all the estate, except said legacies 
and the amount necessary to pay the debts. ‘The language of 
the will, I think, readily admits of this constructian, without be- 
ing compelled to resort to the known rule, that if possible, we 
must give to the whole instrument a construction that will render: 
every part of it effectual, wt res magis valeat quam pereat. 

The great rule in the construction of wills is, that the inten~ 
tion of the testator must govern, that the intention of the testa- 
tor must be sought after and carried out, if not inconsistent with 
the law of the land. Can it be doubted, here, that the testator: 
intended to make the bequests to the benevolent societies? If 
not, why did he make the second clause in his will? Or if, after 
making the bequests, it may be supposed he wished to revoke 
them, could he not find language to etfect his purpose, without 
leaving the matter to remote inference or equivocal argument ? 

It is admitted that the last clause cf the will making the be- 
quest to the wife, is not inconsistent with the previous bequest 
to Emily Balfour. Then why should it be considered inconsis- 
tent with the charitable bequests? It would seem that if the 
last clause is repugnant to and necessarily repealed the charita- 
ble bequests, it necessarily repealed the bequest to Emily Bal- 
four; for the two bequests occupy the same position in the will, 
and the reason for considering one revoked is equally applicable 
to the other. : 

The following rules tend strongly to sustain the charitable 
bequests in this case: ‘That the general terms in the latter part 
of a will should not render void the specific devise before made, 
and that general words may -be restrained to make the whole 
will consistent-6 Ves., jr., 129; 7 ib. 403; 10 -ib. 595.75 
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Bac. 341; and again, general and doubtful words in a wil! 

shall not alter an express devise before made, nor carry any 

thing contrary to the apparent intent, (7 Bac. 342,) nor express 
_ dispositions be varied by inference or argument from other parts 
.of the will—Wms. on Ex. 716; 1 Ves., jr., 269; 8 ib. 42. 

It is also insisted, that to sustain the charitable bequests. 
would, in effect, restrict the whole of the estate bequeathed to 
Regina Balfour to a life estate, because the incumbrance of the 
charity would apply alike to every part of her bequest, and that 
this would defeat the intention of the testator, which was to give 
her the property in fee simple. 

To this it may be successfully replied, that there is no rule of 
law to prevent the testator from charging the whole of the resid- 
uary estate with the payment of the legacy, or from makin¢ it pay- 

able at his wife’s death; that it was clearly his intention to do 
so, and that Regina Balfour took the estate with the.charge upon 
it, and as a necessary consequence, when the charity was paya- 
ble, at her death, her representatives were bound to pay it. | 
know of no law preventing a person from binding his representa- 
tive, cither expressly or impliedly, to pay a debt at his death. 

2. It is insisted that the bequests must fail because the beney. 
olent societies are merely voluntary associations, unincorporated 
_and incapable by law of taking the bequests, and that there is 
no trustee to take for them; and further, that the object of the 
charities is too vague and undefined to be sustained by a court of 
* equity. 

The bequests are, “to the Baptist societies for Foreign and 
Domestic Missions,’’ and ‘‘to the American and Forcign Bible 
-Societies.”? I think these descriptions sufficiently specific, and 
if societics can be found which were organized and known by 
those names at the time of the testator’s death, they should be 
considered the societies referred to by the will, and capable of 
taking the bequests, whether incorporated or not. In making 
the gifts to the societies by their names, I think it clearly and 
necessarily inferrable that the gifts were intended to be made to 
them in their aggregate capacity, and for the purposes for which 
they were organized, and that the testator could not have inten- 
ded the gifts for the individual members of the socicties, or he 
would have made the bequests to them by their individual names 
jn the ordinary way. It must be presumed that the testator 
































JUNE TERM, 1851. 825 


Carter & Wife et als. v. Balfour’s Adm’r. 








knew for what object the societies were formed, and that he 
intended to have the funds applied to that object.—4 Wheat, R. 
28. Itis like ‘a devise to a college or any institution known 
by name; it is presumed to be for the purposes intended by the 
founder.”? In such cases, there can be no reasonable doubt as 
to the intention of the testator ; it therefore nced net be more spe- 
cifically made known. It appearing satisfactorily, then, that the 
testator intended to create a trust in this case, the question 
arises, whether the court, by virtue of its common law powers, 
and without the aid of the statute of 43d Elizabeth, has the 
pewer toenforcethe trust. The general jurisdiction of chancery 
over trusts has never been questioned, and the interposition and 
direction of courts of equity as to trusts created by will, are 
very frequently afforded for the safety of parties in interest, and 
to protect them against further litigation.—2 Story’s Eq. 325. 

I think it clear, that according to the English authorities, 
these bequests would be sustained independently of the statute 
of Elizabeth. Such is the opinion of Judge Story, as express- 
ed in the case of Vidal et al. v. Girard’s Ex’rs., (2 How. 128.) 
After an elaborate examination of the English authorities, and 
showing that the dicta and opinions in a large majority of the 
cases go to sustain such bequests, he says: ‘* There is the very 
recent case of the Incorporated Society v. Richards, (1 Drury 
& Warren R. 258,) where Lord Chancellor Sugden, in a very 
masterly opinion, upon a full survey of all the authorities, and 
where the point was directly before him, held the same doctrine 
as Lord Redesdale, and expressly decided that there is an inhe- 
rent jurisdiction in equity in cases of charity, and that charity 
is one of the objects for which a court of equity has at all times 
interfered, to make good that which, at law, was an illegal or 
informal gift; and that cases of charity in courts of equity in 
England were valid, independently of, and previous to, the stat- 
ute of Elizabeth. Justice Baldwin, in the case of the will of 
Sarah Zane, after very extensive and learned researches into 
the English authorities and statutes, arrived at the same conclu- 
sion.” Judge Story further adds, in the foregoing case of Vi- 
dal et al., &c., “‘that very strong additional light has been 
thrown upon this subject by the recent publications of the Com- 
missioners on the Public Records in England, &c. Among 
these are found many cases in which the Court of Chaneery en- 
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tertained jurisdiction over charities long before the statute of 
48d Elizabeth, and some fifty of those cases have been laid be- 
foreus. They establish in the mest satisfactory manner, that 
cases of charity, where there were trustees appointed for general 
and indefinite charities, as well as for specific, were familiarly 
known to, and acted upon and enforced in the Court of Chancery.. 
In some of these eases the charities were not only of an uncertain 
nature, but as far as we can gather from the imperfect state- 
ment in the printed records, they were also cases where there 
were either no trustees, or the trustees were incompetent to take. 
The Records, therefore, do, in a remarkable manner, confirm 
the opinions of Sir Joseph Jekyll, Lord Northington, €. J. Will- 
mot, Lord Redesdale and Chancellor Sugden. Whatever doubts, 
therefore, might properly be entertained upon the subject, when 
the case of the Philadelphia Baptist Association v. Hart’s Ex’rs. 
(4 Wheat. 1,) was before this court, those doubts are entirely 
removed by the late and more satisfactory sources of information 
to which we have alluded.” 

There seems to be greater contrariety among the American 
than the English decisions on this subject, but I think the weight 
of American authority is decidedly in favor of such bequests. 

In Massachusetts, in the case of Burbank v. Whitney, (24 
Pick. 146,) the bequest was to the American Bible Society, and 
to the American Home Missionary Societies, unincorporated so- 
cieties. The court say, there is no doubt that donations to char- 
itable purposes were held valid previous to the statute Elizabeth, 
and that they were good, although the charity was to be distrib- 
uted by an unincorporated society, and although no person was 
in esse who could be the cestui que use, and’whether such society 
transacts its business here or in another State. 

In Kentucky, in Moore’s Heirs v. Moore’s Devisees and Ex., 
(4 Dana, 354,) it was held that the devise, viz: “‘that the tes- 
tator’s estate in a certain contingency that did happen, should 
be converted into a fund for the education of some poor orphans 
(of this county) to be selected by the County Court, is a valid 
devise at common law, and may be enforced independently of any 
English statute.”’ 

In North Carolina, (1 Hawks’ L. & E. R. 97, Griffin v. Gra- 
ham,) the object of the bequest was the establishment of a 
school for the education and maintenance of poor orphan chil- 
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dren, and it was sustained. In these three States the statute of 
Elizabeth was held to be substantially in force, but that the be- 
quests were good independent of the statute. 

In New York, in Potter v. Chapin, (6 Paige 649,) the chan- 
cellor says, ‘‘although some doubt was thrown upon the ques- 
tion of charitable donations, for the benefit of a community or 
body not incorporated, so as to be capable of taking and con- 
veying the legal title to property, by the decision of the Supreme 
Court of the United States in the case of the Baptist Associa- 
tion v. Hart’s Ex’r., (4 Wheat. 1,) I believe that it is generally 
admitted that the decision in that case was wrong. And it may 
be considered as an established principle of American law, that 
the court of chancery will sustain and protect such a gift. be- 
quest, or dedication of property to public or charitable uses, 
where the object of the gift is specific, and capable of being car- 
ried into effect, according to the intention of the donor.”’ 

In King v. Woodhall, (3 Edwards 79,) the bequest was to 
the Home Missionary Society, an unincorporated voluntary as- 
sociation, where neither the object of the bequest was specified, 
nor any purpose to which the money was to be applied, yet the 
bequest was sustained. The vice chancellor says, “ the testa- 
tor must be presumed to know the purposes for which the society 
was formed, and to what objects and uses its funds were to be 
applied.”” In Wright et al. v. Trustees of Methodist Episco- 
pal Church, (1 Hoffman 205,) the bequest was ‘‘ to the Yearly 
Meeting of Friends in New York, a voluntary unincorporated 
association.”? The bill was filed to obtain the directions of the 
court as to the distribution of the estate. It was held that the 
power to enforce such a charity was in the court, by virtue of its 
original constitution, independent of the statute, and the bequest 
held to be valid. The decision of McCartee vy. Orphan Asy- 
lum, (9 Cowen 437,) is to the same effect. 

In Pennsylvania, in Witman v. Lex, (17 Serg. & Rawles 98,) 
a bequest to St. Michael’s & Zion’s Churches, to be laid out in 
bread annually for ten years for the poor of the Lutheran 
Congregation, and also a bequest for the education of young stu- 
dents in the ministry of the German Lutheran Congregation, 
were sustained; and the Chief Justice adds, ‘it is immaterial 
whether the person to take be in esse or not, or whether the 
legatee were, at the time of the bequest, a corporation capable 
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of taking or not, or how uncertain the objects may be, provided 
there be a discretionary power vested any where over the appli- 
cation of the testator’s bounty to those objects.” 

In 7 Vermont Reports, 241, (Executors of Burr v. Smith et 
al.,) the bequest was to the treasurer, for the time being, of the 
American Bible Society, an unincorporated society. ‘The be- 
quest was sustained, and it was decided that courts of chancery 
held jurisdiction over charitable bequests before the statute of 
Elizabeth, by virtue of their equity jurisdiction, and that a gift 
to a charitable use might be decreed, notwithstanding the objects 
were vague and indefinite, and the persons who were to carry 
into effect the intent of the testator, were a society unincorpo- 
rated. 

In the three last mentioned States the statute of Elizabeth 
was not in force. 

The leading case in opposition to the foregoing decisions, is the 
the case already referred to in 4 Wheat. 1. ‘The bequest was 
‘* to the Baptist Association that for ordinary meets at Phila- 
delphia annually, to be a perpetual fund for the education of 
youths of the Baptist denomination, who shall appear promising, 
for the ministry, always giving preference to the descendants of 
the testator’s father’s family.”? It was held that the associa- 
tion, being an unincorporated society, could not take the trust, 
and that the bequest was void for uncertainty as to the devisees, 
and could not be established by a court of equity without the 
aid of the statute of Elizabeth, which was not in force in Vir- 
ginia, where the case arose. ‘This case was followed by the de- 
cisions (and the decisions placed upon the same ground) in Gal- 
lego’s Ex’rs. y. The Attorney General, (3 Leigh 450,) decided 
in Virginia, and in Dashiell vy. Attorney General, (5 Har. & 
John. 892,) decided in Maryland. In ‘Tennessee, in Greene et 
al. vy. Allen et al., (5 Humph. 170,) a similar doctrine is held, 
and that a devise analogous to the one under consideration could 
not be sustained under the statute of Elizabeth. In this con- 
struction of the statute this decision differs from all the author- 
ities I have examined. 

I consider the above case from 4 Wheat. as partially, if not 
altogether overruled by the same court. In Beaty v. Kurtz, (2 
Peters 566,) a lot of ground had been marked out by the propri- 
etor, upon the original plan of the town, for the use of the Lu- 
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theran Church, a voluntary unincorporated society. This was 
sustained in favor of the society upon a bill filed by a committee 
in behalf of the society. In Ingles v. The Trustees of the Sai- 
lor’s Snug Harbor, (3 Peters 99,) the testator gave real estate 
to the chancellor, &c., and other persons by their official descrip- 
tion and their successors in office, to establish an asylum called 
the “‘Sailor’s Snug Harbor,” for the purpose of maintaining 
aged and decrepid sailors. The devisees, as requested by the 
testator, were incorporated after his death. The court sustained 
the devise in opposition, as I think, to the case from 4 Wheat. 1. 
The object of the bequest, the maintaining aged and decrepid 
seamen, is quite as vague as the object in that case, nor were the 
devisees more competent to take than the members of the Bap- 
tist Association. 

In the case in 2 Howard 128, (Vidal et al. v. Girard’s Ex’rs.) 
one of the objections to the will was, that the beneficiaries were 
too uncertain and indefinite. They are declared in the will to be 
*‘noor white male orphans, between the ages of six and ten 
years,”’ first, of the city of Philadelphia ; secondly, those born 
in any part of Pennsylvania; thirdly, of the city of New York, 
and lastly, those of New Orleans. See the opinion of Judge 
Story, above referred to, in which the case in 4 Wheat. 1 is re- 
viewed, and this is held to be a valid charity, independent of the 
statute of Elizabeth. 

With the view I take of this case, it is not necessary to in- 
quire whether the statute of 43d Elizabeth is in force in this 
State. It appears that that statute was passed in the year 1601, 
and the first settlement of Virginia, (that being the first settle- 
ment in any part of the United States,) was in 1607. And the 
doctrine appears to be settled that English statutes passed before 
the emigration of our ancestors to America, and which were ap- 
plicable to our situation and not inconsistent with our institu- 
tions and government, constitute a part of the common law, and 
are in force (unless repealed) in all the States of the Union.—5 
Pet. 233; 8 Pick. 309; 4 Paige 198; 1 Kent. 472-3; 4 Dana, 361. 

In the case above referred to in4 Wheat. 29, Chief Justice 
Marshall admits that the legacy in that case would be sustained 
in England under the statute of Elizabeth, and the decisions, so 
far as I have examined them, are uniformly to that effect, except 
the case above referred to in Tennessee. 
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My opinion is, that the bequests in the will are valid, and 
that a court of equity can give them effect by virtue of its common 
law and judicial powers, without claim to any prerogative pow- 
er, and without invoking the aid of the statute of 43d Elizabeth. 
Ido not recognize the doctrine of ‘‘ cypres,”’ which, in substance 
is, if you cannot find the society specified in the will, or apply 
the fund tothe charity intended by the testator, the court will 
then apply it to some other charity as nearly analogous to it as 
possible. The bequests should be paid only to the societies spe- 
cified in the will, or their authorized agents. If the societies or 
either of them did not exist at the time of the testator’s death, 
or cannot now be found, organized and known as above stated, 
then the bequest to such society or societies should be considered 
and disposed of as lapsed legacies. The meaning of the chan- 
cellor is somewhat obscure on this last point, but we think if the 
decree is reasonably construed, it will be found to conform sub- 
stantially with the foregoing view of the case. 

We see no error (as is insisted by part of the plaintiffs in er- 
ror,) in the mode of marshalling the assets of the estate adopted 
by the decree. John QO. Balfour, by his will, after giving the 
legacies to his sister Emily, &c., in legal effect gave the whole 
of his estate to his wife, subject to the charge of thé charities. 
She bequeathed specifically to the legatees named in her will 
all the personal estate, leaving the real estate undisposed of, 
and which was consequently properly decreed first to be appro- 
priated to the payment of the charities. The whole of the es- 
tate, real and personal, was charged with the payment of the 
charities, but Regina Balfour had clearly the right to determine 
what part of the-estate should be first applied towards the pay- 
ment thereof. 

The decree is affirmed. 


Cuitron, J., having been of counsel, did not sit in this case. 
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CURRY & GROCE vs. SHRADER & WIFE. 


1. To.charge the husband, under the act of 1846, with the debts of his 
wife contracted dum sola, it must be shown that he has received pro- 
perty in right of his wife before the commencement of the suit; and 
@ recovery can only be had against him to the amount of the pro- 
perty so received before the commencement of the suit. 

2. What is the creditor's remedy to obtain a judicial recognition of his 
debt contracted by the wife dum sola, when the husband has not re- 
ceived any property in right of his wife—QurrE? 


Error to the Circuit Court of Shelby. Tried before the 
Hon. Geo. D. Shortridge. 


Waite & Parsons, for plaintiffs in error. 
Woopwarp, contra. 


DARGAN, C. J.—This suit is against husband and wife, 
upon a note made by the wife whilst sole. Upon the trial, it ap- 
peared that some time after the suit was commenced, the hus- 
band had received in right of his wife money and notes to an 
amount greater than the debt sued for, but at the commencement 
of the suit had received nothing. At common law the husband 
became liable for the debts of the wife, contracted before the 
marriage, whether she brought to him property or not. The 
marriage alone bound the husband, during the coverture, to the 
payment of her debts. But by an act of our Legislature passed 
in the year 1846, it is provided, ‘‘ That the property of the wife 
at the time of the marriage, or which she may receive by de- 
scent, bequest or gift, shall not be subject to the debts or liabil- 
ities of the husband contracted or incurred before the marriage; 
nor shall the husband be liable to pay the ante-nuptial contracts 
or liabilities of the wife, further than the property received by 
the wife; but such property received by the wife. shall be liable 
to her debts, notwithstanding the termination of the coverture.”’ 
See Pamph. Acts of 1845-6, p. 24, § 6. 

Under the influence of this statute, it is clear that to charge 
the husband with the debts of the wife, contracted before the 
marriage, it must appear that he has received property or effects 
in right of his wife sufficient to pay them; and he cannot be 
charged with the debts of his wife contracted dum sola, beyond 
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the value ef the property he has received by her. As itis his 
receipt of property in right of his wife that renders the husband 
liable for the ante-nuptial debts of the wife, it follows that no 
cause of action accrues against him until he has received pro- 
perty by, or in the right of his wife ; for it is the receipt of pro- 
perty by virtue of the marriage, and not the marriage itself, that 
fixes the husband’s liability. ‘The writ in this case was sued 
out and served upon the husband before he had received any 
property or effects in right of his wife, and consequently as. to 
him was commenced before the cause of action accrued. Had 
this defect been apparent upon the record, the husband could 
have demurred, moved in arrest of judgment or reversed it on 
error.— Waring v. Yates, 10 Johns. 124; Cheetham v. Lewis, 3 
Johns. 42; Roud v. Griffith, 11S. & R. 130. But as it was 
brought to light for the first time by the evidence, it could only 
be taken advantage of upon the trial.—Hogan v. Cuyler, 8 Cow. 
203. Indeed, it is perfectly clear, that a suit cannot be sus- 
tained by proof showing that the plaintiff has acquired a cause 
of action against the defendant since the commencement of the 
suit against him. The Circuit Court, therefore, erred in charg- 
ing the jury that the plaintiffs were entitled to recover, if they 
believed from the evidence that the husband had received pro- 
perty by his wife, before or after the commencement of the suit, 
equal in value to the debt sued for. 

But it is contended that the marriage does not extinguish the 
liability of the wife, and there is no mode of obtaining a judg- 
ment at law against her, except it be jointly against her and 
husband. We see the difficulty arising out of the statute, pre- 
sented by this view, and feel the necessity of adopting some modé, 
or of laying down some rule, by which a creditor may obtain a 
judicial recognition of a debt against a married woman, when 
the husband is not liable for its payment. But it is not and will 
not be necessary in this case to decide the question, or prescribe 
the remedy that must be adopted in such cases. It may, how- 
ever, be observed, that the remedy must be either against her 
alone at law, or a bill in equity must be filed, on the ground that 
there is a legal right, but no legal remedy to enforce it. The 
latter course, in my judgment, is the proper remedy; but as it is 
not necessary to decide the point, the court prefers that it should 
remain an open question, until it becomes indispensably necessary 
to decide it. 

Let the judgment be reversed and the cause remanded. 
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ABATEMENT. 


1 


. If an attachment be issued without the bond and affidavit required 
by the statute, it can only be abated on the plea of the defendant.— 
Kirkman § Rosser v. Patton, 32 


. Until abated, it is valid, and its levy on the property of the defend- 


ant creates a lien, which cannot be displaced, or held for nought, 
merely by showing such irregularities iu the process, as would have 
entitled the defendant in the writ to abate it on plea. Th. 


. If two or more persons are bound jointly, but not severally, and one 


is sued alone, he can only take advantage of the non-joinder of the 
others by plea in abatement, and cannot insist on the omission un- 
der the general issue.——Henderson v. Hammond, 340 
An objection to the Grand Jury by which an indictment is found. 
can only be taken by plea in abatement.—Nugent v. The State, 540 


ACCOUNT. 


i ¢ 


2 


3 


Oe 


A general admission of unsettled matters of account is not sufli- 
cient to take any particular account out of the statute of limitation, 
unless it is shown that the admission was made in reference to it.-- 
Boxley v. Gayle, 151 
. An assigument of accounts to be created in future, vests an equita- 
ble interest in the assignee, which will be protected in a court of 
law, when sued upon in the name of the assignor for the use of the 
‘assignee, but not as against a debtor who without notice of the as- 
signment has acquired a legal set-off.—Stewart v. Krrkland, 162 
- When accounts to be created in future are conveyed by deed of trust, 
together with certain other personal property, the registration of the 
deed is not constructive notice of the assignment of the accounts. To 
prevent a set-off against them, the defendant must be charged with 
actual notice of their assignment. Ib. 
- An acknowledgment in writing by a married woman that an ac- 
count for medical services, which is made out agaiust her individu- 
ally, is just and correct, is tantamount to an express promise in writ- 
ing to pay, and creates a charge upon her separate estate.—-Collins et 
al. v. Rudolph, 616 
. When a father pays without objection an account contracted by his 
minor son while a:tending school at a distance from home, the pay- 
ment is equivalent to a recognition of the son’s authority to bind him, 
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ACCOUNT—continvep. 
and will render him liable on a similar account subsequently con- 
tracted.—McKenzie v. Stevens, 691 
ADMIRALTY. 


4. The act of 1836, (Clay’s Dig. 139, 2 22,) which required that all liens 
upon steam-boats and other water crafts for materials, labor or stores 
furnished them, should be enforced on or before the first day of July 
then next ensuing, is repealed by the act of 1848, (Pamplilet Acts, 146, ) 
which requires such liens to be enforced within six months from the 
tume of their creation.—Stewart George v. Skeates § Co. 738 

. When a boat is seized under a libel of which the court issuing it 
has jurisdiction, all persous having liens upon the boat may inter- 
vene by petition, without regard to the amount of their claims.—1b. 739 

. Whether the claimant can raise the objection that the boat was not 
in the possession of the sheriff, nor within the control of the court, 
after joining issue upon the merits of the libel without an exceptive 
allegation to the jurisdiction of the court—Quere ? Ib. 

4. When the record shows that the boat was actually sold under tlie 
order of the court. and that the proceeds were in the hands of the 
sheriff, it is too late to raise the objection for the first time that the 
court did not have the possession or coutrol of the vessel. Ib. 

. In an admiralty proceeding by libel against a steamboat, after the 
vessel has been sold under an order of court, and the proceeds of 
the sale brought into court for distribution, the refusal of the court to 
order the proceeds to be paid to the claimant of the boat is not such 
a final judgment as will authorize an appeal or writ of error.—Stew- 
art George v. Saunders et als. 744 

AGENCY. 

1. If an agent, having parol authority to fill up a blank to which his 
principal has simply signed his name, converts the blank into a 
sealed instrument, his principal is not bound by it.—Arrington v. 
Burton, 114 

. The question of agency is a matter of fact, which it is the province 
of the jury to decide upon, and if there is any evidence teuding*to 
prove the authority of the agent, it should be left to the jury to deter- 
mine the sufficiency and weight of that evidence.—McClung’s Ex'rs 
v. Spotstvood, 165 

3. When authority is given to an agent to do a particular act, and the 

manuer of executing that authority is not prescribed, the principal is 
bound by the act of the ageut, although it may not be done in the 
manuer in which he desired it to be done, or in which he would 
himself have done it. Ib. 

4. An agent is a competent witness for his principal to prove that he 
has paid over money left with him by his principal for that purpose. 
The Governor, use §c. v. Gee et als. 199 

. When a father pays without objection an account contracted by his 
minor son while attending school at a distance from home, the pay- 
ment is equivalent to a recognition of the son’s authority to bind 
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him, and will render him liable ona similar account subsequently 
contracted.— McKenzie v. Stevens, 691 


5. When the authority of the son to bind his father for goods furnished 


is once shown to exist, the lapse of fifteen months will not overcome 
the presumption of the continuance of that authority, so as to dis- 
charge the father from liability for goods subsequently furnished, it 
being shown that during all that time the son was absent from the 
place where the two accounts were contracted. Ib. 


. The authority of the son to bind his father by the purchase of goods 


being established. the declarations of the son respecting the subject 
matter are also admissible evidence against the father, if made at 
the time of the purchase and constituting a part of the res geste. Ib. 


. In assumpsit against the defendaut for goods furnished to his minor 


son, the facts being proved from which the law will presume the 
son’s authority to bind his father by such contracts, and no proot 
being oflered to rebut this presumption, it is not error for the court 
to charge the jury thatif they believe the evidence they must find for 


the plaintiff. lb. 
ALIMONY. 
1. When a divorce a vinculo matrimonii is decreed in favor of the wife, 


it is error to decree alimony to her, instead of a division of the estate 
between the parties, (Clay’s Dig. 170, 3 8.)— Quarles v. Quarles, 363 


AMENDMENTS. 


a. 


* 
- 


w 


Cr 


When an amendment to a bill is properly allowed, the appellate 
court will not review the decision of the chancellor in allowing the 
amendment without terms.—McLane §& Plowman v. Riddle § Burt, 181 


2. A record can only be ameuded by some matter of record.— Metcalf 


v. Metcalf, 319 


. Amemorandum in the hand writing of a Judge of Probate on the 


trial docket of his court, in the following words, viz: “J. M. heir 
of A. M. v. Administrators; Ordered to appoint Auditors, (naming 
them;) Ordered that they report zstanter; Auditors report in admin- 
istrator’s hands, $469 82,’—is insuflicient to authorize the court to 
render a decree nunc pro tunc at a suvsequeni term, against the ad- 
miinistrators in favor of J. M. for the amount thus ascertained. — Ih. 


. Itis not error to permit the plaintiff to amend the endorsement on 


his writ, so that he may add special counts to his declaration.— 
Moore v. Smith, 774 


. If an entire record, or a part thereof, is lost or destroyed, another 


may be substituted iu its stead upon proof of the contents of that 


which is lost.---Bishop’s Heirs v. Hampton, 792 
. But the substitute must be consistent with that part remaining ou 
file, and must not alter or vary its legal effect as evidence. li 


APPEALS FROM JUSTICFS. 


Z> 


When an appeal is taken to the Circuit Court from the judgment 
of a Justice of the Peace, by which a party is required to find sure- 
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ties to keep the peace, the Circuit Court is required to proceed with 
the examination de novo, and may therefore refuse to look to the legal 
sufficiency of the warrant under which the party was arrested.—- 
Tomlin et als. v. The State, 9 


. The Cireuit Court may render judgment for costs on the appeal 


bond, against the securities of a party who has appealed from the 
order of a Justice of the Peace, requiring him to find sureties to keep 
the peace. Ib. 


. A writ of error does not lie to revise the action of the Circuit Court 


in cases of appeal from the order of a Justice of the Peace, or other 
officer, requiring a party to find sureties to keep the peace. Ib. 


. When the defendant against whom a judgment has been rendered 


by a Justice of the Peace, removes the cause by certiorari into the 
County Court, a judgment of non pros, cannot be rendered against 
the plaintiff. unless he has been notified of the issuance of the certio- 
rari.--Crownover v. Srygley, 251 
It seems, however, that cases removed from Justices’ Courts by certio- 
rari, are not embraced in the statute, (Clay’s Dig. 315, 3 17.) which 
secures to the appellee a right to notice of an appeal from the judg- 
ment of a Justice of the Peace. D. 


. On an appeal from a judgment rendered by a Justice of the Peace, 


a statement of the cause of action which does not set forth the 
amount sued for is defective.—-Jones v. Buckley, 604 
It is erroneous to dismiss an appeal from a Justice of the Peace to 
the Circuit Court, on account of a defect in the appeal bond, when 
the appellant offers to exeeute a new and sufficient bond aud pro- 
ceed to trial forthwith.—Appleton v. Turrentine, 706 


. When a party against whom a judgment is rendered by a Justice of 


the Peace, craves au appeal from the judgment on the day of its 
rendition, but does not give bond until the sixth day afterwards, be- 
ing prevented from giving bond on the fifth day by reason of the 
Justice’s absence from home, it is error to dismiss the appeal.—-Aver- 
ett v. Horn, 803 


APPELLATE COURT. 
1. When the record contains no bill of exceptions, but only an agree- 


tw 


ment purporting to have been made between the Solicitor and the 
counsel for the defendant, that the bill of exceptions taken in another 
case should be regarded as having been taken in the case at bar, and 
the minute entry does not show that the agreement was acknowl- 
edged by the parties in the Circuit Court, or made part of the record 
by au order of that court, the appellate court will reject the agree- 
ment.--Cobb v. The State, 18 


. When the judgment entry shows, that the plaintiff demurred to the 


defendant's pleas, and that the demurrer was overruled, and the de- 
murrer also appears upon the record, this court will not look to the 
order in which the clerk has recorded the pleadings, and determine 
that the demurrer was waived, because issues of fact precede it.— 
Kirksey, trustee, §c. v. Dubos, 43 
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APPELLATE COURT--contTInvep. 


é. 


The appellate court will not reverse on account of an error, when 
the record clearly shows that no injury resulted from it to the plain- 
tiff in error. 


(Curttoy, J., dissenting. held that the appellate court should reverse in 
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favor of a party, against whom the court below has improperly over- 
ruled a demurrer to the declaration, although it may appear from the 
evidence set out in the record, that the plaintiff was entitled to re- 
cover under counts which are unobjectionable.)—Smith §& Garey v. 
Aubrey, 63 


. The appellate court will not reverse a decree of the Probate Court, 


on account of the misdirections of the judge to the jury, upon the 
trial of an issue of fact, in cases where the awarding of such issue is 
a matter of discretion in the court, when the verdict is in conformity 
with the evidence, and the final decree, based upon the verdict, is 
the same that it should have been without it.—Milam, adm’r, v. 
Ragland, 85 


. When an amendment to a bill is properly allowed, the appellate 


court will not review the decision of the chancellor in allowing the 
amendment without terms.—McLane § Plowman v. Riddle § Burt, 181 
When a writ is returned into court, executed by the proper officer, 
although it was not executed five days before the sitting of the court, 
vet if the defeudant makes no objection to its execution in the pri- 
mary court, he cannot raise the objection in the appellate court.— 
Moore v. Fiquet, 236 


. When the entire record affirmatively shows, that the plaintiff below 


can never recover, and the matter which renders a recovery imprac- 
ticable is obvious and undisputed, the appellate court will not 
reverse in his favor, on account of errors in the charges of the court 
below.—Gilmer v. Ware, 252 


. When a declaration contains a special count and also the common 


counts, and the evidence, though inapplicable to the common counts, 
clearly eutitles the plainuff to a recovery on the special count, the 
appellate court will not reverse on account of the court below in- 
structing the jury that he was eutitled to recover on the common 
counts.——-Herndon v. Givens’ Adm'r, 313 
The appellate court will not notice any errors except such as are 
assigned upon the record; and the practice is to examine such of 
them only asare insisted on by counsel.—Long v. Rodgers, 321 


10. Although the charge given by the court is not in the language in 


which it is requested, yet if it be a fuil and fair exposition of the law, 
and not calculated to mislead the jury, the judgment will not be 
reversed. 


(Cut.ton, J., dissenting, held, that if the charge requested asserts a 


11 


12. A prisoner charged with a capital offeuce, after having been refused 


correct legal proposition in appropriate terms, and is applicable to 
the proof, it should be given in the language of the request. )--Jb. 322 
. An objection to the formation of the grand jury cannot be raised 
for the first time 1 the appellate court.—-Morgan v. The State, 557 
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APPELLATE COURT--continvep. 
bail by a Circuit Judge, on application by habeas corpus, may petition 
the Supreme Court for a revision of the decision of the Circuit Judge. 
Ex parte Croom § May, 561 
i3. The proper practice in such case is, for the prisoner to petition the 
Supreme Court for the writ of habeas corpus and such other remedial 
process as may be necessary to render its coutrol effectual, setting 
forth under oath such a state of case as will show that the Circuit 
Judge erred to his prejudice, and that he was entitled by the case 
then made to the relief which he seeks. Ib. 
14. If the Supreme Court deems the showing prima facie sufficient to 
entitle the prisoner to bail, the writs of hab-as corpus and certiorari wil! 
be awarded, to bring before the Supreme Court the body of the pris- 
oner and the proceedings had before the Circuit Judge, that if, upon 
a full hearing on the return of the writs, the prisoner should be ad- 
judged entitled to bail, he may be allowed to give bail in such sum 
as may be prescribed.——Ib. 562 
15. Instead of the writs of certiorari and habeas corpus issuing from the 
Supreme Court, an agreed statement of the facts and proceedings 
had before the Circuit Judge may be submitted by the counsel for 
and against the prisoner, and if the Supreme Court decides that the 
prisoner is entitled to bail, application may again be made to the Cir- 
cuit Judge. Ib. 


ASSIGNMENTS. 

1. An assignment of accounts to be created in future vests an equita- 
ble interest in the assignee, which will be protected in a court of 
law, when sued upon in the name of the assignor for the use of the 
assignee, but not as against a debtor who without notice of the as- 
signment has acquired a legal set-off.— Stewart v. Kirkland, 162 

2. When accounts to be created in future are conveyed by deed of 
trust, together with certain other personal property, the registration 
of the deed is not constructive notice of the assignment of the accounts 
To prevent a set-off against them, the defendant must be charged 
with actual notice of their assignment. Ib. 

3. When the assignor of a note and his assignee join in a bill. the ad- 
missions of the assignor before the commencement of the suit are 
sufficient evidence of the assignment.—(Overruling Moore et al. v. 
Hubbard, 4 Ala. 187.)---McLane §& Plowman v. Riddle § Burt, 180 

4. The title of the assignee of a note, in a bill filed jointly with his as- 
signor, is sufficiently established by proof that the note was assigned 
in liquidation of a debt due to him from his assignor, although the bill 
alleges that it was assigned as collateral security. Lb 


ASSUMPSIT. 

1. An administrator who has paid money throngh mistake, to the ad- 
ministrator de bonis non who succeeds him, cannot recover it in as- 
sumpsit from a successive administrator de bonis non.--- Weeks v. Love, 
adm’r, 25 

2. When a party has entered into a special contract to do certain work, 

or perform a specified service, and the work is done, but not accoril- 
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ing to the terms of the contract, yet if it is accepted by the party for 
whom it was to be performed, and is beneficial to him, the party 
performing it may recover on a quantum merutt, the value of the werk 
dane, or service rendered.— Hawkins v. Gilbert §& Maddox, 54 


. But if, after having commenced the work, he abandons it before it 


is finished, without sufficient cause, he cannot recover for the work 
and labor done.—1b. 


55 


. In assumpsit on a promissory note purporting to be given for pro- 


fessional services to be rendered in future by the payees as attorneys 
at law, but payable at a day certain, parol proof is inadmissible to 
show that it was the agreement of the parties, that the note should 
not be paid unless the payees were successful in the suit for the 
bringing of which it was given.— West § West v. Kelly's Ex'rs, 353 


. When the plaintiff sues for the work and labor of her minor son, 


she must aver in the statement of her cause of action, that the father 
of the minor is dead, or that she is entitled to the minor's serviees. 
as guardian or otherwise.--Jones v. Buckley, 604 


}. When a father pays without objection an account contracted by his 


ininor son while attending school at a distance from home, the pay- 
meut is equivalent to a recognition of the son’s authority to bind 
him, and will render him liable on a similar account subsequently 
contracted.--McKenzie v. Stevens, 691 


. When the authority of the son to bind his father for goods furnished 


is once shown to exist, the lapse of fifteen months will not overcome 
the presumption of the continuance of that authority, so as to dis- 
charge the father from liability for goods subsequently furnished, it 
being shown that during all that time the son was absent frem the 
place where the two accounts were coniracted. Tb. 


. The authority of the son to bind his father by the purchase of goods 


being established, the declarations of the son respecting the subject 
matter are also admissible evidence against the father, if made at the 
time of the purchase and constituting a part of the res geste. Ib, 


. It is not error to permit the plaintiff to amend the endorsement on 


his writ, so that he may add special counts to his declaration.--Moore 
v. Smith, 774 


10. Acount in assumpset set forth, “ That in consideration that the said 


plaintiff would furnish three hands, and feed and clothe said servants 
for the year 1844, and pay all of their expenses, and work the samie 
on the plantation of said defendant in Perry County, Ala., and fur-: 
nish provisions for himself and his family and said three hands, the 
lands and mules and horses of said defendant in the capacity of an 
overseer, he the said defendant agreed and promised to place on 
said plantation his hands, to-wit, the hands owned by him, and live 
on said farm, aad his mules and horses and to furnish the said hands 
&c, placed by him on said plantation with provisions and said 
hands with clothing, to pay all expenses of the said hands and mules, 
so furnished as aforesaid by said plaintiff and said defendant, and 
raise acrop thereon in said year 1844, for which said defendau: 
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agreed and promised that said defendant should have and draw a 
part of the crop raised on said farm by said defendant with the said 
hands, mules and horses in the year 1844, in proportion to the said 
hands of plaintiff so placed on said farm,” &c., and averred that the 
plaintiff performed the contract on his part, in all things, and raised 
a crop on said plantation, “of which his reasonable share was one 
third thereof,” &c. It was held, 


That the count was demurrable, the coutract as set out being too vague. 


indefinite and uncertain te support an action. Ib. 
ATTACHMENTS. 
i. If an attachment be issued without the bond and affidavit required 


Le) 


ke 


or 


ag 


- 
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by the statute, itcan only be abated on the plea of the defendant.— 
Kirkman § Rosser v. Patton. 32 


. Until abated, it is valid, and ics levy on the property of the defend- 


ant creates a lien, which cannot be displaced, or held for nought, 
merely by showing such irregularities in the process, as would have 
entitled the defendaut in the writ to abate it on plea. Ib. 


. If the writs of attachment, under which the sheriff justifies, are reg- 


ular on their face, he is not bound to go beyond them, and show 
affidavits and bonds, or that there was a subsisting debt, on which 


they might properly issue.—Kurksey, Trustee, §c. v. Dubose. 44 
. An issue tendered by the plaintiff in an attachment suit, coatesting 


the answer of a garnishee, which avers “that the said garnishee is 
indebted to the said defendant in attachment, and was at the time of 
the service of the garnishment,” is sufficient.—Harrell v. Whit- 
man. 135 
The plaintiff in attachment can only subject, by process of garnish- 
ment, such debts as the defendant might recover by suit at law in 
his own name. Ib. 
When a garnishee comes into a court of chancery to be relieved 
against a judgment at law, which has been rendered against him by 
default, he should show by his bill, not only that he is not indebted 
to the defendant in attachment, but also that he has no eflects in his 
hands belonging to said defendant.—Hair § Labuzan v. Lowe. 224 
When a judgment has been rendered by default against a garnishee, 
and the evidence clearly sliows that the failure to defend at law is 
attributable to his own neglect, he cannot be relieved in equity 
against the judgment. lb. 


. In an action for maliciously suing out anattachment, evidence that 


another attachment against the plaintiff was inthe hands of the 
sheriff and was Jevied on the same property at the same time that 
the defendant’s was levied, is inadmissible for the defendant.— Yar- 
brough v. Hudson. 653 


. Bat the defendant may prove the issuance of another attachment 


and notice thereof to himself previous to the issuance of his own at- 
tachment, as tending to rebut the presumption of malice. Ib. 


10. A deed of trust executed by the plaintiff prior to the issuance of the 


attachment is admissible evidence for the defendant in such an ac- 
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i1 


tion; and also any proof tending to show that it was fraudulent; or 
that it was part of a plan to enable the plaintiff to dispose of his pro- 
perty fraudulently; or that he was in embarrassed circumstances at 
the time of its execution; or that the property couveyed by it was 
subsequeutly run off by the beneficiary to another State. Ib. 
. Previous to the Act of 1850, (Pamphlet Acts, 45,) an attachment 
could not be sued out on accouut of a fraudulent disposition of his 
property by the defendant, consummated prior to the issuance of the 
attachment. Ib. 


12. When the parties preceed to trial upon an issue whether “the brig 


levied on was, at the date of the levy, subject to the attachment,” a 
bill of sale bearing date after the levy is prima facve irrelevant, as be- 


ing outside of the issue.—Fontaine § Dent v. Beers & Smith, 722 
33. But such an issue is itself immaterial. PL 
BAIL. 


i. 


in 


~ 


e 
~ 


A prisoner charged with a capital offence, after having been refused 
bail by a Circuit Judge, on application by habeus corpus, may petition 
the Supreme Court for a revision of the decision of the Circuit Judge. 
Ex parte Cioom § May, 561 


. The proper pract.ce in such case is, for the prisoner to petition the 


Supreme Court for the writ of habeas corpus and such other remedial 
process as may be necessary to render its control effectual, setting 
forth under oath such a state of case as will show that the Circuit 
Judge erred to his prejudice, and that he was entitled by the case 
then made to the relief which he seeks. lb. 


3. If the Supreme Court deems the showing prima facie sufficient to 


eutitle the prisoner to bail, the writs of hab-as corpus and certiorari will 
be awarded, to bring before the Supreme Court the body of the pris- 
oner aud the proceedings had before the Circuit Judge, that if, upon 
a full hearing on the return of the writs, the prisoner should be ad- 
judged entitled to bail, he may be allowed to give bail in such sum 
as may be prescribed.—Jb. 562 


. Instead of the writs of certiorari and habeas corpus issuing from the 


Supreme Court, an agreed statement of the facts and proceedings 
had before the Circuit Judge may be submitted by the counsel for 
and against the prisoner, and if the Supreme Court decides that the 
prisoner is entitled to bail, application may again be made to the Cir- 
euit Judge. Jb. 


. The fortieth section of the eighth chapter of the Penal Code, [Clay's 


Digest, 444,] by which it is enacted that if the defendant in capital 
cases is not tried at the first ter.a at which he is properly triable, on 
account of any of the causes therein specified, he shall not be enti- 
tled to bail asa matter of right, but that he may claim to be discharged on 
hail if he is not tried at the second term, unless the failure is occasioned 
by his own fault or misfortune, or on his application, or with his as- 
sent, is not repugnaut to the seventeenth section of the first article of 
the constitution, by which it is declared, that “all persons, before 
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BAIL—continvep. 
conviction, shall be bailable by sufficient securities, except for capital 
offences, where the proof is evident, and the presumption great.” Ib. 


6. The word “term.” as nsed in the fortieth section of the eighth ehap- 
ter of the Penal Code, [Clay's Digest, 444,] means the period of time 
prescribed by law during which the court is required to be held, unless the 
business is sooner disposed of, and not the time during which the court 
may actually be in session. Ib 

7. A prisoner charged with a capital offence, who makes application 
to be discharged on bail, on account of an unauthorized premature 
adjournment of the court at the first term at which he was properly 
triable, without any disposition having been made of his case, makes 
out a prima facie case for relief, by showing that he was arrested aud 
in the custody of the sheriff before the adjournment of court, that 
the judge adjourned the court, sine die, before the expiration of the 
period allowed by law for holding it, and while there was business 
on the docket undisposed of, that no «disposition was made of hie 
own case, that no cause for the adjournment was assigned in the 
order, and that none appears in the record. Whew no cause for the 
premature adjournment is assigned on the record.the appellate court 
will not presume that.a sufficient cause existed, nor will it require 
the prisoner to prove that a sufficient cause did not exist. Ib 

%, A prisoner in such case may insist on his right to be discharged on 
bail on account of such premature unauthorized adjournment, al- 
though at the time of the adjournment he was confined in the custody 
of the sheriff, at a place several miles distant from the court-house, 
and the sheriff was advised by physicians that it was unsafe to re- 
move him on account of his wounds, and although he made no ap- 
plication for a trial, and might have continued his trial on account of 
his situation. Ib 

9. A general order of continuance of causes not otherwise disposed 
of, if made at the suggestion, or with the consent of the parties, or 
their counsel, would operate as a continnance entered in each case 
by consent, and would be acompletion of the business of the court 
justifying its adjournment. Ib 

10. When a prisoner is committed for an assault with intent to kill and 
murder, and it is shown chat the person wounded is in danger ot 
dying before the expiration of a year and a day from the time the 
wound was inflicted, the prisoner is not entitled to bail,as a matter 
of right, because no indictment has been found agaiust him although 
two terms of the court at which he might have been indicted have 
elapsed since his commitment, unless itis also shown that he would 
be entitled to bail if death should ensue within the year and day.— 
Ex parte Andrews § Wife, 583 


BANK AND BRANCHES, STATE. 

t. The courts in this State are bound to take judicial notice that the as- 
sets of the State Bank and Brauchesare placed in the hands of com- 
missiouers who are authorized to sell or lease its reai estate, and to 
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BANK AND BRANCHES, STATE—continvep. 
appoint assistant commissioners to aid in the adjustment and settle- 
ment of its affairs.—Douglas & Easton v. The Branch Bank at Mo- 
bile, 659 

3. When a lease of real Bate belonging to the Bank is executed in the 
name of the assistant commissioner, and the rent due thereby is to 
be paid to the Bank, equity will decree a reformation of the contract 
and aspecific performance against the Bank, Ib. 

3. The Bank may sue in its own name on a lease of its real estate, 
when by the terms of the lease the rent is reserved to it, although the 
demise is in the name of the assistant commissioner, Ib. 





BANKRUPT. 
See Cuancery, 16, 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. If the owuer of a promissory note give it up to one of the makers, 
with the understanding that another uote is to be executed in its 
stead, this will not discharge either one of the makers.--Smith & Ga- 
rey V. Awbrey, 63 

3. When a person places a note in the hands of an attorney for col- 
lection, and takes from him a receipt for itin his own name, but 
does not claim itas his own, nor any lien upon it, and the note it- 
self is payable to a third person, and not endorsed, a payment by 
the attorney of the proceeds of the note to the payee will discharge 
him from all liability to the person who placed the note in his hands. 
—Peck § Clark v. Wallace & Lewis, 219 

3. Wher suit is brought ona promissory note, inthe name of the 
payee for the use of the assiguee against the maker, the latter cannot 
defend himself by showing that before the assignment of the note 
sued on, he was surety for the payee ona note tothe bank, that the 
payee became and coutiuued to be insolvent, and that afterwards, on 
account of the payee’s iusolvency, he had been compelled to pay 
the bank debt, unless he also shows that such payment was made 
before the trausfer of the note sued on, aud notice thereof.--Gilder- 
sleeve v. Caraway, use, §c., 246 

4. Iu assumpsit on a promissory note purporting to be given for pro- 
fessional services to be rendered in future by the payees as attorneys 
at law, but payable at a day certain, parol proof is inadmissible to 
show that it was the agreement of the parties, that the note should 
not be paid unless the payees were successful in the suit for the 
bringing of which it was given.— West y West v. Kelly's Ex'rs, 353 

8. The wife’s separate estate is bound for the paymeut of a promissory 

note executed by her for goods, wares and merchandize furnished to 

her and her family.— Collins et als. v. Lavenberg § Co., 682 

. An endorser who is fully indemnified, or one for whose accommo- 

dation the note was drawn and who has received the benefit of it, i» 

not entitled to notice of its non-payment.—Holman v. Whiting, 703 

7. A bill of exchange drawn by “ Ebenezer Hearn” may be given in ev- 
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BILLS OF EXCHANGE AND PROMISSORY NOTES—continven. 


idence under a decluration on a bill alleged to have been drawn by 
“ Ebenezer Hearne.”—Coster, Robinson § Co. v. Thomason, use, §c., 717 
8. A statement by a witness “thatthe habits gf business and intimacy 
between himself and the defendant were sttch that witness had no 
doubt if said defendant had received notice of protest of said bill, it 
would at once have been communicated to witness,” is inadmissible 
evidence for the defendant in a suit on the bill, being a mere expres- 
sion of opiniou, and not the statement of a fact within the kuowl- 
edge of the wituess. Ib. 
§. When a bill endorsed by a partnership is dishonored after a dissolu- 
tion of the frm, notice of protest to any one of the late partuers is 
suffisient to bind all. Ib. 
19. A recital in the notary’s certificate of protest, that “notice of the 
protest had been left at the offices of the enaorsers,” is not, of itself, 
sufficient to charge an endorser with notice. Ib. 


BONDS AND COVENANTS. 

1. When uo time is limited for the performance of a covenant, it must 
be done within a reasonable time. Therefore, when the obligors in a 
bond for title bound themselves to make title to the obligee, which 
the bond showed was in a third person, and the obligee lived more 
than three years after the execution of the bond. during which time 
the obligors did not enable themselves to comply with the condition 
of their bond, and made no effurt to procure the title, it is prima fucie 
a breach of the condition of the bond in the life-time of the obligee, 
for which his admiuistrator is the proper party to bring suit.—Adlen, 
Adm’r. v Greene, 34 

2. When the bond shows that the title is in a third person, and the ob- 
ligor never procures a conveyance of the ttle to the obligee, nor ob- 
tains it himself, the heir of the obligee cannot take the land by de- 
scent, nor sue in his own name for a breach of the condition, wheth- 
er that breach bappeued before or after the death of hisancestor. Jb. 

3. If the obligee has not violated the contract on his part, an action 
may be muintained by his administrator, for a breach, although the 
purchase money may not have been paid. Ib. 

4. But if the obligee is notified by the surety of the principal obligor, 
that the title is not in the person named in the condition of the bond, 
aud promises such surety, on his request, not to pay the purchase 
mouey uutil the title is arranged, but afterwards, in violation of his 
promise, pays it, when he could, consistently with his contract, have 
retained it, the surety, in a suit on the bond, can reduce the dama- 
ges to the exteut of the purchase money. Ib. 

5. When the official bond ot a county treasurer is defective as a statu- 
tory bond, but good as a common law bond, suit can only be brought 
upon it in the name of the obligee.—-Waelson, use, &. v. Cantrell 
et als., 642 

6. An official bond of a county treasurer, the condition of which is iu 
the precise words and form prescribed by the Act of 1839, [Clay’s 
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BONDS AND COVENANTS--continupp. 
Dig. 577, 2 11,} and refers specially to the act by virtue of which the 
bond was executed, and on which is endorsed the oath preseribed 
by the act, subscribed by the treasurer, is a good statutory bond, al- 
thongh it does not recite that the principal obligor is the county 
treasurer, or that he was elected as such. Ih 
7. A bond taken hy the justice of the peace from a party charged with 
the paternity of a bastard, conditioned for his appearance at court, 
&c., as required by the statute, (Clay’s Dig. 134, 3 2.) is properly 
made payable to the Governor of the State for the time being and his 
successors in office.—Chaudron v. Fitzpatrick, Gov’r., &c., 649 
8. A stranger cannot sue upon a deed which only contains covenants 
between the parties. although it may contain an express covenant 
for his benefit. —Douglass & Easton v. The Branch Bank at Mobile, 659 
. Abond for titles, executed by commissioners who are appointed by 
the Orphans’ Court to sell the real estate belonging to a decedent, 
conditioned that the commissioners shall make or cause to be made 
to the obligee a fee simple title to the land, is binding upon the obli- 
gors personally, when they exceed their authority and fail to bind 
the decedent’s estate.— Whiteside v. Jennings, 784 
10. The obligee’s notes given for the purchase money of the land con- 
stitute a sufficient legal consideration for the execution of the 





- 
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bond. Ib. 
11. It seems, that the measure of damages in an action on a bond for 
titles is the value of the land at the time of the breach. Ib. 


CAMP-HUNTING. 

1. In an indictment for camp-hunting, under the Act of February 5, 
i846, (Pamphlet Acts, p. 144,) a count which only charges the de- 
feudants with having tormed themselves into a compauy consisting 
of more than five for the purpose of camp-hunting, is fatally defec- 
tive.— Underwood et als. v. The State, 532 

2. A count which charges that the defendants came into the county of 
Covington for the purpose of camp-hunting, and that they did camp- 
hunt therein, but does uot allege that they hunted together, or ina 
company of more than five persons, is also defective. Ib. 

3. The act of February 5, 1846, dues not prevent citizens of other 
counties from camp-hunting in the county of Covington, except in 
companies of more thau five persons. Ib. 

CASE, ACTION ON THE 

. A count zn case for a malicious prosecution must aver the issuance 

of process, properly describing it. and the plaintiff's arrest and im- 

prisoumeut by virtue thereof.—-Sheppard v. Furniss, 760 

. Case is the proper remedy forthe malicious use of process regular- 

ly issued from a court of competent jurisdiction ; but when the pro- 

ceeding complained of is merely irregular, trespass is the remedy. J) 

. The form of action adopted by the pleader does not always deter- 

mine the character of the count; but it may be adjudged a count in 

trespass, or a count in case, according to the facts stated in it, and 


— 
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the conclusions which the law draws from those facts. B. 
5. A count in trespass cannot be united in a declaration with a count 
in case. Ib. 
CERTIORARI. 


1. A certiorari does not lie to review the sentence of the Commission- 
ers’ Court, refusing to establishing a private road.— Brooksv. Kirby, 72 
2. A certiorari from the County Court does not lie to review the judg- 
meut of a Justice of the Peace, in a proceeding instituted under the 


Act of 1841, (Clay’s Dig. p. 358, 2 3.) to recover damages, where the 
amount claimed does not exceed twenty dollars.-- Win v. Freele, 171 


3. A certiorari to review the judgment of a Justice of the Peace cannot 
be regularly sued out after the expiration of three years from the 
rendition of the judgment.—Enis v_ Ross. 239 

4. When the defendant against whom a judgment has been rendered 
by a Justice of the Peace, removes the cause by certiorari into the 
County Court, a judgment of non pros. cannot be rendered agains: 
the plaintiff, unless he has been notified of the issuance of the certzo- 
rari.--Crownovr v. Srygley, 251 

5. It seems, however, that cases removed from Justices’ Courts by certio- 
rari, are not embraced in the statute, (Clay’s Dig. 315, 317.) which 
secures to the appellee a right to notice of an appeal from the judg- 
ment of a Justice of the Peace. Ib. 

6. Wher a judgment is rendered by a Justice of the peace and the case 
is taken by certiorari to ihe Circuit Court, the certiorari should not 
be dismissed becanse the penalty of the boud is less than the amount 
prescribed by the order of the judge by whom the writ was granted. 
McClellan v. Allison, 671 


CHANCERY. 

1. Ifa person having an incumbrance or security npon an estate con- 
ceals his interest, and thereby enables the owuer of the estate to ob- 
tain an additional advance upon it, he will be postponed in a court 
of equity, to the second incumbrancer.— Chapman et als. v. Hamilton 
et als. 124 

2. When the record of the Orphans’ Court contains no report or decree 
of insolvency, a mere recital in the order of publication against credi- 
tors, that the estate had theretofore been reported and declared insol- 
vent, does not give the Coust of Chancery, to which the cause has 
been transferred, jurisdiction to proceed to a settlement of the estate 
as an insolvent estate.—McBroom’s Adm’rs v. McBroom’s Creditors, 173 

3. To entitle a party to relief in equity against a judgment at law, 
when his defence could have been made in the court of law, he 
must show first, that his failure to make a defence was not attribu- 
table to his own omission, neglect or default; and, secondly, that he 
has a good defence in the entire cause of action, or to such part of it 
as he proposes by his bill to litigate —Hair § Labuzan v. Lowe, 224 

4. When a garnishee comes into a court of chancery to be relieved 
against a judgment at law, which has been rendered against him by 
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CHANCERY—continvuep. 
default, ke should show by his bill, not only that he is not indebted 
to the defendant in attachmeut, but also that he has no effects in his 
hands belonging to said defendant. Tb, 
. When a judgment has been rendered by default against a garnishee, 
and the evidence clearly shows that the failure to defend at law is 
attributable to his own neglect, he canuot be relieved in equity 
against the judgment. lu. 
. When lands are sold under an execution against the principal debt- 
or, aud purchased by one of his sureties with money belonging to 
himself aud another co-surety, a third co-surety cannot claim to par- 
ticipate in the benefit of the purchase as au indemuity against his 
liability with the other sureties.—Crompton et als. v. Vasser, ea’r, 259 
7. Courts of equity will not euforce, as in favor of a volunteer, a pure- 
ly voluutary trust which is executory.--Jb, 260 
8. But when a person has constituted himself a trustee for another, 
aud the relation of trustee and cestu: quetrust has been fully estab- 
lished, the trust may be enforced in equity for the beuefit of the cestue 
que trust, although he is a mere volunteer Lb. 
9, If the complainant is not entitled to relief upon the original bill, may 
ters which subsequently occur, and which are averred by way of 
supplemental bill, cannot cure the defect.—Land § Wife v. Cowan 
et als. 297 
10. When a remainderman files a bill quza timet, to protect his interes: 
in certain slaves, an allegation in the bill that one of the defendants 
seized upon, and teok possession of the negroes, from anc out of 
the possession of the tenant for life, and that he has ever since exer- 
cised, and claims to exercise full coutrol over them, and has placed 
them in the possession of another defendaut, who still retains them, 
does not warrant the presumption that he took them as a trespasser. 
or that Le holds them otherwise than in subordination to the true 


title. Ib. 
11. A remainderman cannot complain of a trespass upon the tenant 


for life, unless such trespass in some way endangers his remaiuder. 1b. 
2. Every fact esseutial to entitle the complaiuant to the relief which 
he seeks, must be averred in the bill, and relief cannot be granted 
for matters not alleged, although they may be apparent from other 
parts of the pleadings and evidence. Lb. 
13. A testator bequeathed a negro girl and her increase to his grand 
children, and provided that the negroes should remain undivided un- 
til the youngest child arrived at the age of twenty-one years, and 
should then be divided amoung those who were living. A division 
was made among the children before the youngest had attained his 
majority, and he afterwards filed a bill to have the division set aside, 
alleging that he had not received an equal share with the others. 


It was held, ' 
1. That the biil would not be dismissed by the appellate court on 


account of a formal defect in not offering to account for the ne- 
groes which the complainant had received, the objection not hav- 
ing. been taken in the primary court. 
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2. That the negrves were exempt from execution at law against any 
of the legatees, until the youngest child had arrived at the age of 
twenty-one, aud a division had been made pursuant to the will. 

3. That uutil that time, the marital rights of the husband of a feme 
covert legatee did not attach, although he had possession of some 
of the negroes as bailee. 

4. That one of the legatees who disclaimed all interest in the ne- 
groes, having sold his interest to another legatee before the divis- 
ion was made, was a competent witness for the complainant to 
prove his minority at the time the division was made.--Johnson es 


al. v. Culbreath, 348 
14. A court of equity will not specifically enforce a parol gift of land. 
Evans v. Battle et als. 398 


15. But when the donee has taken possession of the land under the 
parol gift, aud made improvemeuts thereon, equity will not allow 
the donor to reclaim the possession, without making compensation 
to the donee for the improvements. Ib. 
16. R. &H. filed their bill in equity against E. T. R. and W. R., seeking 
to condemn to the satisfaction of a judgment at law, which they had 
obtained against the said E.T.R , (on which judgment au execution 
had been issued and returned “ No property fouud,”) his interest in 
certain lands and. slaves which had been bequeathed by his father 
to W.R., “to have and to hold the same in trust for the beuefit of 
E. T. R., but the same shall not be subject to the payment of any 
debt that he may owe, nor shall the reuts and profits of the land or 
the hire of the slaves be applied for the same object, but the same 
shall be held for the use and benefit of the said E. T. R. aud his fam- 
ily, during the term of his natural life, aud from and after his death to 
the nse of such persons as the same may be devised and bequeathed 
by the said E. T. R. in his will; aud in the event no will shall be 
made, then to the heirs at law of the said E. T. R.”. The defendant 
insisted that he did not have such au ivterest in the property. be- 
queathed as could be subjected to the paymeut of his debts, and also 
relied on his discharge under the Bankrupt Act, obtained subse- 
quently to the rendition of the judgment agaiust him. R.& H. did noi 
prove their claim in the Bankrupt Court against E. T. R., ner was his 
interest in the trust property surrendered in his schedule by E. T. R 

The chancellor dismissed the bill, but the appellate court reversed 
his decree, and held that the interest of E.T. R. in that portion of the 
property from the employment of whicha revenue was to be derived 
was capable of separation, by an account ascertaining his share in 
the nett product, and that such share, when so ascertained, was lia- 
ble to be subjected to the payment of hisdebts. The canse was re- 
manded, that an account might be taken, and that other parties might 
be added. The bill was amended by making the wife and children 
of E. T. R., aud also the assignee in bankruptcy, parties defendants 

HK was proved, inter alia, thatafter the testator had made his said will. 
he verbally requested W. R. to give to said E. ‘F. R. a certaim ware- 
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CHANCERY—continvep 
house and ten acres of land; that W. R. afterwards refused to com- 
ply with the request, but permitted E. T. R. to rent out the property 
and receive the rent for three or four years; that T., to whom the 
property was rented for’one year, executed his note for the rent pay- 
able to W. R., together with a mortgage on two slaves, to secure its 
payment; that the slaves were sold under the mortgage, and pur- 
chased by W.. R: in his own name, and were afterwards delivered b. 
him to ET. R.; that E. T. R. had purchased three negroes from W 
R., which were to be paid for out of the trust estate, but the purchase 
mouey bad not been paid. W.R. claimed to have a mortgage on 
said three negroes for the payment of the purchase money, but nc 
proof was made relative to it. It was held, 

1. That the correctness of the former decision of the appellate court 
could uot be questioned, either by the assignee in bankruptcy or 
by the wife and chitdren of E. T. R., inasmuch as the former was 
not injured by said decision, and the interest of the latter was fully 
represented before the court at that time by the trustee. 

. That the amendment ouly put in issue such facts as would avoid 
the discharge in bankruptey, which the orgiuval defendants had 
set up, or show that it did not operate on the property sought to be 
conuemned, and was therefore not obnoxious to the objection of ma- 
king a uew case differeut from that presented by the original bill 

. That the legal title to the slaves purchased under the mortgage 
did not vest in E. T. R. until the delivery to him, and uutil that 
time he did not have such a beneficial interest in them as could be 
subjected by his creditors, at law or in equity, to the satisfaction 
of their demands. 

4. That the omission of E. T. R. to include in his schedule his inte- 
rest in the trust property, thus bequeathed by his father, was not 
such a fraud or wilful voncealment as would vacate in toto his cer- 
tificate of discharge as a bankrupt. 

5. That a charge in the bill that the failure of E. T. R. to surrender 
in his schedule his iuterest in the trust property amounted in law to 
a fraud which should vacate his discharge, was not equivalent to 
a charge of fraud or wilful concealmeut of his property. 

. That although it is a genera! rule, that to enable the creditor of a 
bankrupt to maintain a suit in equity to subject to the satisfaction 
of his debt property belonging to the bankrupt, he must allege in 
his bill some collusion between the assiguee and the debtor, or 
that the assignee refuses to bring suit, yet when the assignee has 
neglected for more than five years to institute proceedings to ob- 
tain the condemnation of the bankrupt’s interest in eertain trus’ 
property, and in the meantime a creditor has ferreted out that in- 
terest, and after a protracted litigation, obtained a deeree subject- 
ing it to the satisfaction of his debt, the assiguee willbe presumed 
to have abandoned his claim, and he cannot assert it against sucla 
creditor. 

%. The assignee having no-elaim to the property which he could as- 
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sert against the compiainants,.none of the other defendants could 
take advantage of E. T. R.’s discharge under the Baukrupt Act. 

8. Thatthe State courts have jurisdiction of the case-established by 
the bill, answers aud evideuce. The rules of interpretation which 
obtain in.the Federal courts as to the construction of the Baukrupt 
Act will be app'ied by the State courts. 

“9. That W. R. aud E.T.R. having admitted in their answers the due 
issuance aud return of the execution against E. T. R., an objection 
to the sufficieucy of the return could vot afterwards be raised, 
either by them or any of the other defendauts. 

40. That a defendaut cannot raise the objection that an execution 
was not sent to the couuty of his residence, unless he shows that 
he had visible property in that couuty which was liable to its sat- 
isfaction. 

11. That the other creditors of E. T. R. were not necessary parties. 

42. That it was uot uecessary or proper, in statiug the account, that 
any allowauce should be reported for the family of E. T. R. 

13. Tnat E. T. R. was not eutitled to compensation for his services 
in superinteuding the trust estate, no such claim haviug been set 
up in his auswer, aud uo proof made before the master of any 
contract between him aud trustee for such compensation. 

14. That the three negroes which were purchased from W. R. by E 
T.R. were properly takeu into the estate in stating the account. 
Rugely § Harrison v. Robinson, 404 

#7. The original jurisdiction ef the Court of Chancery is no* affected by 
the statutory jurisdiction couferred upou the Orphans’ Court, over 
the settlement of estates, except when prohibitory or restrictive words 
are used denyiug to the Court of Chaucery the exercise or coutinu- 

ance of its jurisdictiou.—Gould v. Hayes et al. 438 

18. The Court of Chancery may take coguizauce of the settlement of 
an executors admivistration afier it has been commeuced in the Or- 
phans’ Court, when there are complicated matters of accouut to be 
settled, aud trusts to be executed, which the Orplians’ Court caunot 
enforce. Lb. 

49. W. M. placed in the hands of A. M., who was bound as surety for 
him on several debts, certain bouds of the Moutgomery R..R. Com- 
pany, with the understauding that A. M. should endeavor io collect 
them aud should apply the proceeds to the paymeut of the debts for 
which he was bouud as surety. G. and other judgment creditors of 
the R. R. Company afterwards filed a bill.against A. M. and other 
stockholders, for the purpose of condemning their indebteduess to 
the compauy to the satisfaction of complainants’ judgments against 
it, the company being iusolveut. A. M., before the service of the 

-subpa@ua upon him, paid some of the debts.for which he was bound 

.as surety for W. M., aud after he had been served with process, the 

whole amount of the bonds assigned to.bim .by W. M. was passed 

-to his credit on.the books of the company. A settlement of their 

accounts was afterwards made.between A. M..and W. M.,in which 
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A. M. accounted for the bonds whieh he had received, at their mar- 

ket value, fifty cents on the dollar. It was held, 

1. That A. M. was entitled to a credit on his indebtedness to the 
company, of the amount which he had paid as surety for W. M. 
before the service of the subpena upon him. 

2. That his right to retain, as against the complainants, only extended 
to the amount actually paid by him, aud was not affected by the de- 
preciation in the market value of the bonds, or the subsequent set- 
tlement between him and W. M.--Godwin et als. v. McGehee et als. 468 


20. A court of equity will decree the specific execution of a parol agree- 


a) 
- 


22. T., being in possession of a quarter section of land to which he had 


tw 


ment to sell or convey land, notwithstanding the statute of frauds, 
when there has been such a part performance of the agreement that 
to refuse it would woik a fraud on the party seeking its specific 
execution.— Brewer v. Brewer § Logan, 481 


1. A vendee who has obtained the possession of land under a parol 


coutract and in pursuance of its terms, and has paid the entire pur- 
chase money, is entitled in a court of equity to a specific execution 
of the coutract. Tb. 


a pre-emption right, agreed by parol with G. that G. should pay the 
whole of the entrance money to the governmeut, and in cousidera- 
tion thereof should have one-half of the land. G. paid the entrance 
money accordingly, and took a patentin his own name. Ield— 
That these facts were tantamount to a paymeut of the purchase 
mouey, and entitled T. to a specific execution of the contract. Th. 


3. When the specific execution of a parol agreement would be decreed 


between the immediate parties thereto, it will also be decreed be- 
tween parties claiming uuder them, unless some coutrolling equity 
intervenes which would reuder it improper, according to the rules 
by which courts of equity are governed, to decree its specific exe- 
cution. Lb. 


24. When a party purchases land in the possession of a third person, 


without inquiring into his rights or the character of lis possession, 
he is affected wijh all the equitable rights binding on his vendor, and 
he cannot set up the want of notice to protect himself lh. 


25. When the complainauat’s conduct has not been the basis of the acig 


of the person through whom the defendant claims, and his silence 
has not misled any one, he will not be held to have forfeited his 
equitable rights by the mere failure or omission to assert them. 6. 


96. The statute conferring upon the registers in chancery power to ap- 


9 


point trustees in certain cases, (Clay’s Digest, 350, 3 33, an] Pamph- 
let Acts of 1845-6, p. 16.) is not Unconstitutional in vesting quasi 
judicial powers in officers who are not elected, commissioned and 
qualified as judges are requised to be by the constitution!—Gaines v. 
Harvin, 491 


7. An equitable title to land cannot be sold under execution at law, 


but resort must be had to a court of equity.-- Wilson v. Beard, 629 


28. A father, who by reason of his poverty and bodily infirmity has he- 
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come unable to support his infant daughter, has a right to resort to 
the court of equity which has appointed a trustee of her estate, to 
have an allowance for her support and education decreed to be paid 
by such trustee out of the annual income of her estate.— Watts v. 
Steele, trustee, 656 
29. When a lease of real estate beionging to the Bank is executed in: 
the name of the assistant commissioner, and the rent due thereby is 
to be paid to the Bank, equity will decree a reformation of the con- 
tract and a specific performance against the Bank.—-Dougluss § Fas- 
ton v. The Branch Bank at Mobile, 659 
30. A party seeking relief in equity against a judgment at law, on the 
ground that he was ignorant of his defence until after the rendition 
of the judgment, must show the exercise of ordiuary diligence to 
discover it, or that he was prevented from employing sucb diligence 
by fraud, accident, or the act of the opposite party, unmixed with 
fault or negligence on his own part.—Perrine v. Caziisle, 686 
31. The defcudaut in a judgment has a full and complete remedy ai 
law, by supersedeus. to obtain credit for a part payment of the judg- 
ment, and consequently such payment constitutes no ground for 
equitable relief. Tb. 
32. When a bill is filed for relief, and the jurisdiction of the court is 
sought to be maintained on the ground of discovery aloue, the bill 
should allege that the complainant is unable to prove the facts upon 
which he relies for relief otherwise than by the answer of the de- 
fendant. Ib. 
33. A court of equi’y will not interfere at the suit of one of the defend- 
ants in a jadgment at law, to compel the plaintiff to collect his judg- 
ment out of another defendant, who by agreemeut with his co-de- 
fendant had bound himself to pay it. —Skinner v. Barney et als. 69s 
34. When parties have a joiut legal title to personal property, an equity 
existing between themselves will uot enable them as complainants 
to file a bill in chancery, to redress an injury done to their joint legal 
title. —Comby et als. v. McMichael et als. TAT 
35. A feme sole couveyed her uudivided interest in certain personal pro- 
perty, which had been bequeathed to ber and her brothers aud sis- 
ters by their father, to a trustee, in trust that he should take the samc 
iuto his possession when divided, and hold it for the use and benefit 
of herself and the issue of her body, and at ber death should couvey 
the same to such of her issue as might then be living. She after- 
wards married, and her portion of the slaves after division weut in- 
to the possessiou of herhusband. After her death her children filed 
a bill for the recovery of the slaves, against their father aud others 
claiming uuder him. It was held, 
1. That thecomplainants’ title, if they had any at all, was a legal ti- 
tle for which they had a perfect legal remedy. 
2. That the prayer for a division of the slaves among the complain- 
auts did not give the court jurisdiction to render a decree against 
the defendants.— 1b. 748 
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36. Mere inadequacy of consideration, within itself, and disconnected 
froim all other facts, is not a sufficient ground for setting aside a con- 
tract, or granting relief against it in equity.—Judge v. Wilkins, 765 

37. When a debtor becomes insolvent, and executes a deed of trust to 
secure certain of his creditors. a court of chancery will make a pro 
vata distribution of the proceeds amoung all the creditors who are pro- 
vided for, whetithe deed creates no preference among them.—Branch 
Bank at Mobile vy. Robertson et als. 798 

38. The court of chaucery has jurisdiction over bequests to charitable 
uses by virtue of its original common law powers, without claiming 
prerogative powers, or invoking the aid of the statute of 43 Elizabeth. 
Carter & Wife et als. v. Balfour's Adm’r, 815 

39. Whether the statute of 43 Eliz. is in force in this State—Quere? 1b, 


CHANCERY PLEADING AND PRACTICE. 
1. When service of process upon non-resident defendants has been 
perfected by publication only, the record must show that the publi- 
vation was.made in the manuer pointed out by the 40th Rule of 
Chancery Practice.—Beavers et als. v. Davis, 82 
. Wheu the interest of au abseut defendant is affected by the decree, 
aud he has not been persoually served with process of subpana, with- 
in this State, nor voluntarily submitted to the jurisdiction of the court, 
it is erroneous to render a final decree without the bond required by 
the Act of 1805.--(Clay’s Dig. 353, 3 45.) Ih. 
. A demurrer to a bill tor the want of parties must show who the 
proper parties are, in such a mauner as to poiut out the defect in the 
bill, aud enable the complaimant to amend it.--Chapman et als. v. 
Hamilton et als. 121 
4. To a bill which seeks to subject to the satisfaction of the complain- 
ant’s claim, the undivided interest of a distributee in an estate while 
yet in the hands of the administrator, all the distributees are neces- 
sary parties. 1b. 
. When a bill is demurrable on its face, for the want of proper parties 
defendants, aud the defendant, instead of demurring alone, answers, 
and sliows by his answer, that there is no other necessary party, the 
court may proceed to a final decree, without regard to such a formal 
detect in the bill. 1b. 
4. If a creditor who has a lien upon two funds for the security of his 
debt, files a bill seeking to coudemn one of them, the bill is not de- 
vaurrable, because it does not show what disposition has been made 
of the other. Th. 
. A decree will not be reversed, because a party defendant, who has 
in his hauds the fand sought to be condemued, is sued as administra- 
tor, iustead of guardian, when it appears that the estate has been set- 
tled; that all the parties interested in the fund are before the court; 
and that no injury has been done to any one. lb. 
Wheu the order transferring a cause trom the Orphans’ Court to the 
Court of Chancery, assigus no reason for the transfer, but the record 
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discloses a sufficient reason, and the parties appear and proceed 
with the cause, without objection, iu the Court of Chancery, an ob- 
jection tothe jurisdiction of that court, on account of a mistake in 
the decree, setting forth the reason of the trausfer, cannot be raised im 
the appellate court, and the mistake itself is immaterial. —McBroom’s 
Adm’rs v. McBroom’s C:ed’rs, 173 
®. A mistake in the given name of the party against whom a decree 
has been rendered, when the true name appears in the recon, is @ 
clerical misprision, and will be corrected im the appellate court, at 
the cost of the plaintiff in error lb. 
10. When the record of the Orphans’ Court contains no report or decree 
of insolvency, a mere recital in the order of publication against cred - 
itors, that the estate had theretofore been reported aud declared in- 
solvent, does not give the Court of Chancery, to which the cause has 
been transferred, jurisdiction to proceed to a settlemeut of the estate 
as au insolveut estate. bb. 
31. When the assignor of a note and his assignee join in a bill, the ad: 
missions of the assignor before the commencement of the suit are 
sufficient evidence of the assignmeut.—(Overruling Moore et al. v 
Hubbard, 4 Ala. 187.)---McLane § Plowman v. Riddle § Burt, 180 
32. The title of the assignee of a note, in a bill filed jointly with his as- 
signor, is sufficieutly established by proof that the uote was assigned 
in liquidation of a debt due to him from his assignor, although the bil 
alleges that it waa assigned as collateral security. Ib. 
- 93. When au amendment to a bill is properly allowed, the appellate 
eourt will not review the decision of the chancellor in allowing the 
amendment without terms.—Jb. 181 
14. The purchaser of an equity of redemption, at a sale made by order 
of the Orphans’ Court, is a necessary party to a bill which seeks a 
foreclosure of the mortgage.—Hall et als. v. Huggins et als. 200 
15, The general rule that an objection for waut of proper parties de- 
fendants must be taken by demurrer, plea or answer, aud canuot be 
raised for the first time at the hearing, applies only to those cases in 
which a decree may be rendered and relief granted in conformity tu 
the prayer of the bill, without the probability of injury to the rights 
of those who are not made parties. Woodward v. Wood, 213 
16. All the mortgagees in whom is vested the legal title, are necessary 
parties to a bill to redeem, filed by the assignee of the equity of re- 
demption. Ib. 
17. When a special authority is vested in one or more of the mortga- 
gees for the benefit of all, all have an interest in the exercise of that 
‘authority, and a decree cannot be rendered affecting their interest 
unless they are all made parties to the bill. Ib, 
48. If the mortgagee is only a trustee for another, the cestu: que trust is 
a necessary party to a bill to redeem, unless some special reason is 
shown why he may be dispensed with. Ih 
t9. When the principal debtor executes a mortgage to secure his sure- 
“ties on a debt due to the bank, the bank is a uecessary party to a 
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bill to redeem filed by the assignee of the equity of redemption, un- 
less the bill alleges that the debt has been paid. Ib 
20. A bill which seeks to enforce the execution of a trust in the name 
of a mere volunteer, and for his benefit, must allege a declaration ot 

the trist in his tavor.--Crompton et als. v. Vasser, Ez’r., 259 

21. Courts of equity put the same construction on the statutes of set- 
off, in the absence of all intervening equities, as do the courts ef law 

~-McKinley v. Winston, 301 

22. A bill which charges the defendant’s habitual intoxication, and his 
violence resulting therefrom as evidenced by his threats and abuse, 

“that he used the most gross and abusive language toward com- 

plainant, cursing her, and compelling her through fear of his vio- 

lence to seek safety in quitting his presence, that he mede threats of 
personal violence, such as would eudanger her personal safety, as 
well as her life and limbs,” and specifies particular instances of his 
misconduct, substantially alleges sufficient to entitle the complain- 
ant to the relief prayed, and puts the defendant in possession of the 

charges to be proved against him.—Hughes v. Hughes, 307 

23. In suits for divoree, a sworn answer denying the allegations of the 
bill does not impose upon the complainant the necessity of estab- 
lishing her case by two witnesses, or one witness with corroborating 
circumstances. The statute [Clay’s Dig. 170, 3 6,] merely econtem-~ 
plates a formal denial of the allegations of the bill, and does not re- 
quire a sworn answer. Ib. 

24. If the allegations of the bill do not correspond with the evidence, 
no decree can be rendered in favor of the complainant, although the 
proof may show that he is entitled to equitable relief ——Evans v. Bat- 

tle et als., 398 

25. A testator by will directed that his estate should be kept together 
until his eldest son arrived at the age of twenty-one, and that the 
profits derived therefrom, after paying the expenses of his planta- 
tions, &c., together with all moneys accruing to his estate from other 
sources, should be invested in bank stock to constitute a permanent 
fund, of which the interest or dividends should be equally divided 
among his children. After the removal of the executor from office, 
the distributees filed a bill against him, charging him with waste, 
negligence, &c., and praying an account and settlement of his ad- 
ministration. It was held, 

). That the complainants occupied the position of residuary lega- 
tees, and must bring before the court all persons interested in the 
fund which they sought to appropriate. 

%. That the administrator de bonis non was a necessary party defen- 
dant, and that the bill should show that no claim of his was set up, 

~ or. if set up, that it constituted no charge upon the fund sought to 
be condemned which should intervene between the complainauts 
and an absolute appropriation of the fond to their benefit. 

3. That the creditors, if any. should be brought in before the mastey 
in taking the account, as in case of ‘a creditor's’ bill, 
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4. That advantage might be taken on general demurrer of the want of 
proper parties.—Gould v. Hayes et al., 438 


26. The emission of an indispensable party is an error for which a de- 
cree may be reversed, although the objection is taken for the first 
time in the Appellate Court.. Ib. 


27. In general, a court will not decree interest on a balance unless it is 
specially asked for in the bill, but this rule applies only to intereest 
due at the time the bill was filed. Wheu the interest accrues subse- 
quently, it is the practice of the court, upon further directions, to or- 
der that the interest be computed, although there is no prayer in the 
bill to that effect.— Godwin et als. v. McGehee et als., 468 


28. A decree of divorce against a non-resident defendant, upon whom 
service has been perfected by publication in the mauner prescribed 
by the statute, is equally as obligatory upon the defeudant as if he 
had been personally served with process, or had appeared and an- 
swered the bil!.—Harrison v. Harrison et als., 499 


29. When a wife abandons her husband in this State and removes to 
another State, and after the expiration of three years he files a bill 
against her for divorce, he may proceed against her as an absent de- 
fendant, although she has not resided in this State during the three 
years. Thedesertion with intention of abandoumeut, which is the 
vause of complaint, having originated here, it is immaterial where 
the defendant resides during the three years subsequent thereto. Jb. 

30. The infant is not an indispensable party to a bill tiled by her father 
against the trustee of her estate, to have an allowance for her support 
and education decreed to be paid by the trustee out of her annual 
income.——Watis v. Steele, Trustee, 656 

31. When the purchaser of land files a bill seeking to be relieved 
against the payment of a part of the purchase money on the ground 
of adeficieucy in the quantity of land, aud does not allege in his 
bill that there was any fraud or mistake in the execution of the deed, 
or that any language not truly expressive of the contract had been 
inserted therein, or any part of the contract omitted, the deed of con- 
veyance must be taken as conclusive evidence of the terms of the 
contract. —Frederick v. Youngblood, 680 

32. A fact occurring subsequently to the filing of the original bill must 
be averred by way of supplemental bill, aud cannot be brought to 
the knowledge of the court by amendment.-—Coliins et als. v. Laven- 
berg § Co., 682 

33. A party seeking relief in equity against a judgment at law, on the 
ground that he was iguoraut of his defence until after the rendition 
of the judgment, mast show the exercise of ordinary diligence to 
discover it, or that he was prevented from employing such diligence 
by fraud, accident, or the aet of the opposite party, unmixed with 
fault or negligeuce on his own part.---Perrine v. Carlisle, 686 

34. The defendant in a judgment has a full and complete remedy at 
law, by supersedeas, to obtain credtt for a part payment of the judg- 
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ment, and consequently such payment constitutes no ground for 
equitable relief. db. 
35. When a bill is filed for relief, and the jurisdiction of the court is 
sought to be maintained on the ground of discovery alone, the bill 
should allege that the complainaut is unable to prove the facts upon 
which he relies for relief otherwise than by the auswer of the defen- 
dant. Ib. 
36. Relief will not be decreed tio a complainant upon the case estab- 
lished by the answers and evidepce, when it is directly opposed to 
the allegations of the bill.—Skinner v. Barney et als., 698 
37. A bill is not multifarious which is filed by a single complainant as 
administrator cum testamento annexo of two estates which are so bleuded 
and so nearly the same that it is necessary to proceed under both 
wills at the same time, and which asks the direction of the court, for 
the complainant's protection, in the construction of the wills, the dis- 
tribution and administration of the estates, the establishment of cer- 
tain charitable bequests contained in one of the wills, the marshall- 
ing of the assets, aud, contingeutly, cuntribution from the legatees 
fer the payment of debts.—Carter § Wife et als. v. Balfour's Adm’r., 814 
38. To such a bill all persons interested in the two estates, either 
as legatees or distributees, are proper parties defendants. 1b. 
39. When a pecuniary legacy, bequeathed to,children who die during 
infancy leaving no issue, brothers or sisters, is received by their fa- 
ther alter their death, his title is prima facie good, and requires no 
action of the court to settle it; and therefore the personal represen- 
tative of the infants is not a necessary party to a bill filed by their 
father’s administrator, asking the direction of the court in the con- 
struction of his will, the establishment of certain charitable bequests 
created by it, the marshalling of the assets, distribution of the es- 


tate, &c. db. 


CHARITABLE SOCIETIES, BEQUESTS TO. 

2. A clause of a will in these words, viz: “ After my debts are paid, the 
remainder of my property of whatever kind or nature, | give and bequeath 
to my beloved wite,” &c. does not conflict with, or destroy a pre- 
cedivg clause containing a bequest to certain benevolent societies. 
The word “remainder” in the subsequent clause must be consirued 
to mean the residue of the testator’s estate after deducting the pre- 
vious bequests and paying debts.—Carter § Wife et als. v. Balfour's 








Adm'r., 815 
2. In such case, the wife takes the whole estate charged with the pay- 
ment of the charitable bequests at her death. Ib. 


3. Abequestto “the Baptist Societies for Foreign and Domestic Missions, 
and the American aud Foreign Bible Society,” is valid and sufficiently 
specific; and if societies can be found, which were organized and 
knowa by those names at the time of the testator’s death, they will 
be cousidered the societies referred to in the will, and capable of 
taking the bequest, whether incorporated or not. Ib. 
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4. But if such societies cid not exist at the time of the testator’s death - 
or cannot now be found, the bequests must be considered and dis- 
posed of as lapsed legacies. The doctrine of cypres, as applied to be- 
quests to charitable uses, is not recognized in this State. Ib. 

5. The court of chancery has jurisdiction over bequests to charitable 
uses by virtue of its original common law powers, without claiming 
— powers, or invoking the aid of the statute of 43d we’ 

th. e 

6. Whether the statute of 43 Eliz. is in force in this State—Quere? Jb. 

7. It seems, that English statutes passed before the emigration of our 
ancestors to America, which were applicable to our situation, and 
not inconsistent with our institutions and government, constitute a 
part of the common law, and are in force (unless repealed,) in all 
the States of the Union. Ib. 

8. When a testator bequeathes the whole of his estate, after the pay- 
ment of his debts, to his wife, charged with the payment, at her 
deaih, of a pecuniary legacy to certain charitable societies, and the 
wife afterwards by her will disposes of the whole personal estate in 
specific legacies, and leaves the real estate undisposed of, the real 
estate must first be subjected to the payment of the debts and chari- 
table bequesis. Db. 


COMMISSIONERS’ COURT. 

1. A certiorari does not lie to review the sentence of the Commission- 
ers’ Court, refusing to establishing a private road.— Brooks v. Kirby, 72 

2. Whether a mandamus from the Circuit Court would not lie, to re- 
quire the Commissioners’ Court to proceed and exercise its discre- 
tion, when the record shows that its action was not predicated upon 
the facts, as they might have been made to appear, but, upou a sup- 
posed legal insufficiency of the petition, which induced the court to 
repudiate the application.—Quere ? Ib. 

3. The Commissioners’ Court cannot be compelled, by mandamus fron. 
the Circuit Court, to make an appropriation forthe payment of claims 
against the county, before they have been andited and allowed.-- 
Falkner v. The Judge and Commissioners of Randolph County, 177 


CONSTABLES. 

1. The admissions of an officer are not evidence against his securities. 
unless they are made while in the performance of soine official act 
or duty, connected with the transaction, out of which the breach of 
the condition of his bond is alleged to have arisen.— Dennis § Strick- 
land v. Chapman, Gov., §c., 29 

2. A constable who has levied executions on personal property, while 

they are in force, may sell after the return day of the writs; and his 

receipt of the money upon a sale, and a failure to pay it over accord- 
ing to law, will subject his securities to liability therefor. Ib. 

. A constable, who has collected money on an execution, is an in- 

competent witness, without a release, to prove that he has paid it 


over to the justice of the peace who issued the execution.—McGrei 
§ Beck v. The Governor, use, §c., 89 
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CONSTRUCTION. 

+. In the construction of written instruments, the intention of the par- 
ties must govern, aud to ascertain that intention, regard must be had 
to the nature of the instrument itself, the condition of the parties ex-- 
ecuting it, and the objects which they had in. view.—Strong et al. v. 
Gregory, 146: 

2. Debt on bond executed by defendant, payable to plaintiff as admin- 

istrator of G. M. R. deceased. Defendant craved’ oyer-of the condi- 

tion which was set out, and pleaded several special pleas, each aver- 

ring performauce. The condition recited, that defendant, said G. 

M. R, and two others had become securities for one M. as receiver 

in a chancery suit, that M. had made default, and plaintiff, as admin- 

istrator of G. M. R., had paid'a certain amount on account of said 
default, and to secure the same had taken from M. his six promis- 
sory notes, (which are described,) witha mortgage on his real and 

personal estate. It then concludes, “Now in the event the said M. 

shall fail to pay said notes, and the mortgaged property prove insuf- 

ficient to pay the same on a sale thereof, and the said W. H. R. 

(plaintiff,) be unable to collect said notes of said M. at law, then 

shall I pay said W. H. R. one-fourth of the final amount of loss he 

may sustain by reason of his paying up said default as aforesaid, 
then this obligation to be void,” &c. The plaintiff replied the mort- 
gage, with its objects and stipulations, and his sale of the property 
under a power coutained in the mortgage,.the proceeds to be applied 
to the aggregate sums meutioned in the notes;. also, that he com- 
menced suit against M. to recover the aggregate amount of said notes, 
as he was authorized to do. under the terms and stipulations of the 
mortgage, and recovered judgment on which an execution was regu- 
larly issued and returned “no: property found,” and that said notes 
remain unpaid except to the extent of the money arising from said 
sale. Defendant craved oyer of the mortgage, and demurred to the 
replication. The mortgage recites all the facts which are recited in 

the condition of the bond, and provides that in the event said M. 

should fail to pay each of said notes at maturity, or within ninety 

days thereafter, then all of said notes should be for:hwith due and 
payable, and plaintiff might forthwith commence suit at law, or in 
ehancery, “for the recovery of the whole debt covered by said six 

notes.” And in the event of such default, the mortgage contained a 

power of sale, the proceeds.to be applied. to the payment of said 

debt and interest, and the balance, if any, to be paid to said M. The 
notes, boud and mortgage were allexecuted. on the same day. It 
was held, 

1. That the replication was substantially good. 

2. That the mortgage is to be taken as part of the subject matter of 
the contract shown by the condition of the bond, aad.as part of 
the condition in eftect.— Rives, adm'r,. v. Toulmin, 286 

When an assignment is written on the back of a deed to: which ir 

refers in express language, and conveys the same property, the deed 

may be looked to in construing the assigument.-Cuthbert v. Wolfe, 374 


ba 
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CONSTRUCTION —continvuep. 

4. In the construction of deeds if there are two clauses which are in- 
consistent and irreconcilable with each other, the last must give way 
to the first.— Petty ef als. v. Boothe et als. 634 

5. When subsequeut words in a deed are of doubtful import, they wil! 
not be so construed as to contradict preceding words which are cer- 
tain. db. 

6. The words “be the same more or less,” when used in a deed in sta- 
ting the quantity of land conveyed by i:, mean that the parties shall 
run the risk of gain or loss, aud that if the quantity prove greater or 
less than that stated, they shall nevertheless abide by their bargain.-- 
Frederick v. Youngblood, 680 

7. A retrospective operation will never be given to a statute, unless 
the intention clearly appears on its face that it should so operate.— 
Barnes v. The Mayor § Ald. of Mobile, 707 

8. [tis the duty of the court to construe a law or ordinance and gather 
its inteution from the law itself, and not from coutemporaneous 
avowals of the individual framers of it. Ib. 


CONTRACT AND AGREEMENT. 

1. When a party has entered into a special contract to do certain work, 
or perform a specified service, and the work is done, but not accord- 
ing to the terms of the coutract, yet if it is accepted by the party for 
whom it wasto be performed, and is beneticial to him, the party 
performing it may recover on a quantum meruitt, the value of the work 
done, or service rendered.— Hawkins v. Gilbert §& Maddoz, 54 

2. But if, after having commenced the work, he abandons it before it 
is finished, without sufficient cause, he cannot recover for the work 
and labor done.—1b. 55 

3. A subsequent parol agreement which is founded on no new coun- 
sideration, and has been productive of no injury to the party wlio 
was to perform it, is not a waiver or discharge of a prior written con- 
tract, unless such subsequent agreement has been executed.—AHunt 
§ Hunt v. Barfield, 117 

4. A slave was sold at public auction under a mortgage exeented by 
B. to the Bank, and bought in by the bank agent, who sold him the 
next day at private sale to W. W. afterwards discovering that the 
slave was unsound, refused to give his note for the purchase money, 
but tendered him back to the agent, and demanded a rescission of 
the contract, which the agent refused. It was afterwards agreed be- 
tween them, that the slave should be re-sold under the mortgage to 
the Bank, and that W. should pay whatever difference there might 
be between the price on the re-sale,,and that whieh he had origi- 
nally agreed to give. The slave was accordingly re-sold under the 
mortgage, at public auction, and purchased by G. Held, that the 
re-sale under the mortgage did not amount toa rescission of the con- 
tract between W. and the bank agent, but that W. was the owner of 
the slave at the time of the re-sale, aud the party really and Lenefi- 
cially interested in the re-sale-—-Ware v. Gilmer, 252 

5, The plaintiff was employed asa school teacher by the defendant 
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CONTRACT AND AGREEMENT--contrinvep. 
and others, by a written contract which specified the duties of the 
teacher, the rate of tuition, and the number of scholars to be sent by 
each subscriber. The school was to be tanght in the school house 
belonging to the sixteenth section. Soon after the commencement 
of the school, an election for trustees of the township was held, at 
which election the plaintiff voted. Held, that the plaintiff was res- 
ponsible for his conduct tothe subscribers only. and that the trustees 
had no right to control or govern the school.--Henderson v. Ham: 
mond, 340 
3. The rule is inflexible, that if a written instrument is perfect and com- 
plete of itself, parol evidence cannot be received to add another term 
to it or to change its legal effect.— West § West v. Kelly's Ez’rs, 353 
7. If it is apparent, however, that the written instrument contains but 
a part of the agreement entered into by the parties, then parol proof 
may be received to prove the entire contract. Ib. 
8. A contract between the plaintiff and the defendant in execution, by 
which the plaivtiff agreed to delay enforcing the collection of the 
execution until the ensuing term of the Supreme Court that the de- 
feudant might take the case up for revision, and the defendant, in 
consideration of the delay, agreed to pay ten per cent. on the amount 
of the execution if the case was affirmed, is usurious.—Matlock v. 





a 


Mallory, 694 
9. Wheu the contract declared on is usurious on its face the declara- 
tion is demurrable. Ib. 


10. Mere inadequacy of consideration. within itself, and disconnected 
from all other facts, is not a sufficient ground for setting aside a con- 
tract, or grauting relief against it in equity.--Judge v. Wilkins, 765 

11. A contract by which the plaintiff agreed to serve the defendant as 
an overseer for one year, to furnish a certain number of hands and 
horses which were to be worked on detendant’s plantation with his 
hands and horse., to defray the expenses of himself, his hauds and 
horses, and to receive one-fourta part of the crop raised as his com- 
peusation, does not make the parties partners inter sese.—Moore v. 
Smith, 774 


CORPORATIONS. 
1. A scire facias is the proper remedy in proceeding under the Act of 
February 6, 1843, (Clay’s Dig. 515, 3 39,) against an incorporated 
turnpike compauy for a forfeiture of its charter.— The State v. Moore 
§ Ligon, 514 
. The Act of February 4, 1846, (Pamphlet Acts, 44,) under which an 
incorporated turnpike compauy may be indicted fora failure to keep 
their road in repair, does not deprive the State of the right to proceed 
for a forfeiture under the Act of 1843. Ib 
3. In proceeding by scire facias under the Act of 1843, against an incor- 
porate company, the scire facias should allege that the defendauts pro- 
cured the act of their incorporation, or that they accepted it, or acted 
under it. bb. 


id 
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‘CORPORATION S--conTinvep. 


4. The Solicitor of the circuit cannot, of his own volition, sue out a scire 
facias against an incorporated turnpike company for a forfeiture of 
their charter, but can only act under the direction of the Legislature, 
or of the Attorney General. Tb. 

5. When a corporation is a party toa deed, a mistake in setting out its 
name will not vitiate the deed, if it is apparent from the face of it 
‘that the corporation was intended thereby.— Douglass § Easton v. The 
Branch Bank at Mobile, 659 


See Bank anp Brancues, State. 


COSTS. 


1. When a county treasurer, who has instituted legal proceedings 
‘against the clerk of the county for certain demands due from him to 
the county, fails in his suit, and judgment is rendered against him 
for the costs, the costs of the suit are not an ascertained or estab- 
lished claim against the county in favor of any person.—Falkner v. 
The Judge & Commssoners of Randolph County, 177 
2. When a guardian is charged with a particular sum which has been 
litigated, he is also properly chargeable with the costs attending the 
litigation of it.—Hughes v. Mitchell, 268 


3. The Act of 1848, (Pamp. Acts, 95,) “to amend the several laws now 
in force in relation to the return of executions by sheriffs and coro- 
ners,” does not repeal the act of 1840, (Clay's Digest, 311, @31,) “to 
regulate the mode of collecting costs accruing in the Supreme Court.” 
Huggms v. Ball, 587 


COUNTY TREASURER. 


1. A publication made by the defendant, of and concerning the plain- 
tiff, which alleges substantially, that the town commissioners had 
placed in the hands of the plaintiff, as County Treasurer, notes to 
the amount of $1949 94; that the defendant notified him that the 
commissioners appointed by the Judge of the County Court to ex- 
amine his office were in town, and williag to proceed with the in- 
vestigation, but the plaintiff said he had not time for the investiga- 
tion before the election, and refused ; that the plaintiff aud his friends 
had circulated the report that he had made the proposal to go into the 
examination, and that the defendant refused ; that the commission- 
ers made a slight examination of the plaintiff’s papers, and found 
among them receipts of C, for $626 04; that the plaintiff accounted 
for the receipt of $276 55, and had vouchers for cash paid out $219 
85, and cash on hand $35; that the defendant “ warned” him to have 
his books and office examined, instead of the few papers which he 
had exhibited, but he refused ; that the plaintiff ouly reported to the 
commissioners $276 55, as collected by him, as appeared from their 
certificate ; and which then avers “that there has been $510 45 col- 
lected from the claims placed in his hands by said commissioners,” 
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COUNTY TREASURER—continvep. 
and amnexes the names of the persons from whom collected, is not 
a libel, and its meaning cannot be enlarged by an inuendo, that the 
defendant thereby intended to charge the plaintiff with fraud, cor- 
taption, embezzlement, or other misconduct in his office of County 
Treasurer.— Henderson v. Hale, 154 
2 When a county treasurer, who has instituted legal proceedings 
wgainst the clerk of the county for certain demands due from him to 
the county. fails in his suit, and judgment is rendered against him 
for the costs, the costs of the snit are not an ascertained or estab- 
lished claim against the county in favor of any person.—Falkner v. 
The Judge and Commisstoners of Randolph County, 177 
3. When the official bond of a county treasurer is defective as a statu- 
‘tory bond, but good as a: common law bond, suit can only ve brought 
upon it in the name of the obligee.--Wilson, use, §c. v. Cantrell 
et als., 642 
4. An official bond of a county treasurer, the condition of which is in 
the precise words and form prescribed by the Act of 1839, [Clay’s 
Dig. 577, @ 11, ] and refers specially to the act by virtue of which the 
bond was executed, and on which is endorsed the oath as_ prescribed 
by the act, subscribed by the treasurer, is a good statutory bond, al- 
though it does not recite that the principal obligor is the county 
treasurer, or that he was elected as such. db. 
5. The eighteenth section of the act of 1839, [Clay’s Dig. 580, 2 27.] 
which inflicts a penalty on a county treasurer for a breach of duty. 
does not deprive a party, whois injured by such breach of duty, of 
his right to bring an action on his official bond against the treasurer 
and his sureties. Ih. 
6. In an action of debt against a county treasurer and his sureties ou 
his official bond, a recovery can only be had for injuries necessarily 
affecting the rights of the party for whose use the suit is brouglit. Jb. 


COURT, CHARGE OF. 

1. When the court refuses to give a charge requested, the party wish- 
ing to revise such refusal, must set out in the bill of exceptions so 
much of the evidence as will show that the charge requesied was 
pertineut to the evidence, and was not abstract.—Leverett’s Heirs v. 
Carlisle, Ex’r., 80 

2. When a witness speaks in her deposition of a conversation in which 
the donor had expressed an intention to give a slave to the donee, 
and also says, that the slave was given to the douee by the donor, at 
a certain time, and delivered to her, [the witness,] for him, it is er- 
roneous to charge the jury that the latter statement cannot be re- 
garded by them as showing a gift, but as at most only showing an 
intention to give, and as the couclusion of the witness. The whole 
testimony should be left to the jury, to determine whether a gift was 
not made, in fact, as consummated by the delivery.—Nelson v. Iver- 
son, 95 

3. When any portion of a charge requested is illegal, the court may 
cefuse the charge in toto.—Long v. Rogers, 322 





~ 
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COURT, CHARGE OF—continvep. 


4. 


an 


“2 


When the court below charges the jury that if they believe the evi- 
dence they must find for the plaiutiff, the defendant seeking to revise 
the charge must either show that there was conflicting evideuce be- 
fore the jury, aud that therefore the charge of the coust invaded their 
province, or he must set out all the evidence in the record, that the Ap- 
pellate Court may be able to determine whether the charge is sus- 
tained or authorized by it.—-Gaines v. Harvin, 491 


. If the charge given by the court is legally correct, although the jury, 


from the general terms in which it is expressed, may be misled in 
applying it to the particular facts, yet an objection to it cannot be 
sustained. The party objecting should ask a more specific charge 
--Ewing v. Sanford, 606 
A charge is erroueous which asserts, that if the facts establish a 
want of probable cause malice is a necessary implication indepen- 
dent of the circumstances in proof. bb. 


. In assumpsit against defendant for goods furnished to his minor 


son, the facts beiug proved from which the law will presume the 
son's authority to bind his father by such contraets, aud no proof 
being offered to rebut this presumption, it is not error for the court 
to charge the jury that if they believe the evidence they must find 
for the plaiutiff.--McKenzie v. Stevens, 691 
When the bill of exceptions does not purport to set out all the evi- 
dence, the appellate court will presume, against the party executing, 
that an affirmative charge was sustained by the evidence.—-Joues v. 
Stewart, 701 


See Appe.iate Court, 4, 7, 8. 


CRIMINAL LAW. 


s: 


» 


3. 


4, 


£ 


Wheu an appeal is taken to the Circuit Court from the judgment of 
a Justice of the Peace by which a party is required to find sureties 
to keep the peace, the Circuit Court is required to proceed with the 
examination de novo, aud may therefore refuse to look to the legal 
sufficiency of the warraut under which the party was arrested.— 
Tomlin et als. v. The State, 9 
The Circuit Court may render judgment for costs on the appeal 
bond, against the securities of a party who has appealed from the 
order of a Justice of the Peace, requiring him to find sureties to keep 
the peace. Ib 
A writ of error does not lie to revise the action of the Circuit Court 
in cases of appeal from the order of a Justice of the Peace, or other 
officer, requiring a party to find sureties to keep the peace. Ib. 
A witness who has been examined in behalf of the State on the 
trial of an indictment against three defendants for grand larceny, to 
show acommon desigu aud coufederacy among them, may also 
testify to the same facts on a subsequenttrial of two of the defend- 
ants ou an indictment for obtaining money under false pretences, 
from the same person, ata different time and place.— The State v. 
Davis & Ferguson, 13 
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CRIMINAL LAW—continvuep. 
5. An indictment for larceny of “Bank notes,” eo nomine, which states 


their number, denomination and value, is sufficient.—The State v-. 
Williams et als., id 


. When the record contains no bill of exceptions, but only an agree- 
ment purporting to have been made between the Solicitor and the 
counsel for the defendaut, that the bill of exceptions taken in anoth- 
er case should be regarded as having been taken in the case at bar, 
and the minute entry does not show that the agreement was ac- 
knowledged by the parties in the Circuit Coust, or made part of the 
record by an order of that court, the appellate court will reject the 
agreement.—Cobb v. The State, 18 

7. A verbal permission from the owner of a slave to sell “dry goods” 

to the slave, is too general and indefinite. The permission, whether 
verbal or in writing, should specify the articles to be sold. 

[Daraay, C. J., dissenting, held that the term “dry goods” wassufficient- 





fr) 


ly definite ]—-Hurt v. The State, 1% 
8. An indictment for an assault with intent to murder, must state the 
facts which constitute the assault.— Trezler v. The State, 2) 


9. Iu an indictment for perjury. which charges the defendant with 
having takev a false oath to procure his discharge from eustody un- 
der a writof ca. sa.,an assignment which alleges that at the time 
when he took the oath, he had moneys whereby to satisty the debt 
for which he was arrested, is sufficient.—De Bernie v. The Stute, 23 

10. Au indictment for perjury is not vitiated becanse some of the as- 
siguments are bad, and proof of any one assigumeut that is good is 

_ Sufficient. Lh 

1!. The penalty of perjury as prescribed by the Act of 1839, [Clay’s 
Dig. p. 71. @4,] is changed by the subsequent Act of 1841, [Clay's 
Dig., p. 427, ¢ 2.] lb 

12. Anindictmeut is defective which does not state the time when the 
offence was committed, aud a demurrer to it on that ground should 
be sustained.—Roberts vy. The State, 526 

13. A room in the second story of atwo-story house, which is accessi- 
ble only by means of a flight of steps leading up to it on the outside, 
and which is used by one of the proprietors of the house as a sleep- 
ing apartment, the lower room Leing used by the proprietors for re- 
tailing spirituous liquors, is within the prohibition of the statute 
against gaming at auy store-house for retailing spirituous liquors, 01 
house or place where spirituous liquors are retailed or given away. — 


Johnson v. The State, 527. 
14. Au indictment for playing cards “at u publie place” is sufficiently 
definite.—Roquemore v. State, 528 


15. A back room occupied by the Register in Chancery as a bed-room. 
adjoining the front room, which was his office, and communicating 
with it by a door, is nota public place within the statute against ga- 
ming, it being shown that the house was surrounded in the rear by 
a high fence; that the playing took place at night, when the doors 
were locked andthe wiuduws closed; that the persons present, 
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CRIMINAL LAW—continvuep. 
about eight in number, came by invitation from the occupier of the 
room, and that they entered through the back door, and not thirougl 
the public office. lb. 
16. Iu an indictment for camp-hunting, under the act of February 5. 
1846, (Pamphlet Acts, p. 134,) a count which only charges the 
defendants with having formed themselves into a company consist- 
ing of more than five for the purpose of camp-hunting, is fatally de- 
fective.—Underwood et als. v. The State, 532 
17. A count which charges that the defendants:‘came into the county of 
‘Covingten for the purpose of camp-hunting. and that they did camp- 
‘hunt therein, but does not allege that they hunted together, or in a 
compauy of more than five persons, is also fatally defective. db. 
18. The Act of February 5, 1846, does not prevent citizens of other 
counties from camp-hunting in the county of Covington, except in 
compauies consistiug of more than five persous. Ib. 
19. The Act of February 7, 1850, [Pamphlet Acts, 51,] renders it unne- 
cessary in a prosecution for trading with a slave to aver in the in- 
dictment, or to prove who was the master, owner or overseer of 
such slave, orto negative lis assent to such trading.— Hirschfelder v. 
The State, 534 
20. The Act of February 7, 1850, which dispenses with the necessity 
of certain avermeuts in an indictmentfor trading with a slave, is not 
uncoustitutional. db. 
21. Permission from the owner or master, to sell goods to his slave, not 
expressing the articles to be sold, is not such a conseut as the statute 
requires, and furnishes no protection to the defendant. Ib. 
22. The City Court of Mobile has power to originate criminal proceed- 
ings at a special term.--Nugent v. The State, 540 
23. Au objection to the Graud Jury by which an indictment is found, 
can ouly be taken by plea in abatement. Ib. 
3. Av indictment which alleges “that J. N., late of said county, in and 
upon one H.5., (she, the said H. 8. then and there being a female 
child uuder the age of teu years.) feloniously did make an assault, 
and her, the said H. 8. then aud there fetouiously did. abuse in the at- 
tempt carnally kuow,” is fatally defective in not specifying with sud- 
ficieat certainty and precision the person upon whom the attempt 
was committed. Ib. 
25. An indictment for an assault with intent to. murder contained two 
counts. The judgment eutry recites that “the State moved that the 
defendant be tried on the first count in the indictment, and that the 
second count be postponed until the first is disposed of, to whic 
there was no dissent by the defendant.” On the trial upon the first 
count, the jury found the defendant “ guilty as charged in the bill of 
indictment,” and the solicitor afterwards entered a nolle prosequi to 
the second count. It was held, 
4. That the postponing of the second count until the first was dis- 
posed of, was an errorfor which the judgment of conviction must 
be reversed. 








= 
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‘CRIMINAL LAW--continvep. 

2. That the defeudant is not precluded from taking advantage of the 
error, by the recital in the judgmeut entry that he did not dissent 
from such.a course of proceeding. 

‘3. That if the defendant had conseuted to go to trial on one count 
only, yet the verdict being general, would be erroneous. 

4. That the appellate court will not say, that the defendant was not 
injured by the error, because a nolle prosequi was afterwards entered 
to the secoud count.-- Flanagan v. The State, 546 

26. An indictment for playing cards “ata public place” is good.— 
Flake v. The State, 551 
27. An infirmary is a public place within the statute against ga- 
ming. Ib. 
28. Inan indictment for permitting a gaming table to be exhibited and 
carried on in a house occupied by the defendant, it is not neeessary 
to aver that the defendant does not come within the proviso of the 
statute, (Clay’s Dig., 434, 3 16.)—Clark v. The State, 552 
29. When a new offence is created by statute, an indictment which de- 
scribes the offence in the language of the statute is sufficient. Ib. 
30. An indictment under the statute agains: permitting gaming tables 
to be exhibited, need not allege the name of the person by whom 
the table was exhibited, nor that his name was unknown. Db. 
31. On the trialof an indictment for murder, the defendant cannot prove 
threats made by the deceased against him, without also proving that 

such threats came to his knowledge before the killing.--Powell v. 

The State, 577 

32. Wheu a prisoner 1s committed for an assault with intent to kill aud 
murder, and it is shown that the person wounded is in danger of 
dying before the expiration of a year anda day from the time the 
wound was inflicted, the prisoner is not entitled to bail, as a matter 
of right, because no indictment has beeu found against him although 
two terms of the court at which he might have been indicted have 
elapsed since his commitment, unless it isalso shown that he would 
be entitled to bail if death should ensue within the year and day.---- 

Ex parte Andrews §& Wife, 582 

33. An affidavit made for the purpose of procuring the arrest of the 
party accused, which charges that « the said S. has feloniously taken, 
stolen and carried away from the possession of C., where she was 
placed by affiant, a negro woman named Eliza. valued at $450, and 
that she is now in the possession of the said 8.” is sufficiently de- 
scriptive of an offence against the criminal laws of the country to 
justify the magistrate in causing the party accused to be apprehend- 

ed aud brought before him.----Ewing v. Sanford, 605 


DAMAGES. 

1. In assessing the damages occasioned by the construction of a Rail- 
road to a person through wiiose lands the road passes, a witness 
cannot state his opinion, as to the amount of damages sustained.— 
Montgomery & West Point R. R. Company v. Varner, 185 
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DAMAGES--conTINvED. 


2. When the purchaser of a slave sold at public auction pays the pur- 
chase money after he has been informed of the slave’s unsoundness 
and of facts which would constitute a fraud in the sale, he cannot 
afterwards recover damages in an action of deceit, on account of 
such unsoundness.—Gilmer v. Ware, 252 

3. An action does not lie to recover damages for the malicious act of 
the defendant in suing out an injunction against the plaintiff, until 
the injunction is finally disposed of, or until the suit in which it was 
sued out is termiuated.-- Tatum § Smith v. Morris, 302 

4. An action of debt on an injunction bond cannot be maintained to 
recover damages occasioned by the suing out of the writ, unless the 
injunction was sued out vexatiously.—Garrett & Hill v. Logan, 344 

5. Atv action may be maintained on an injunction bond without a pre- 
vious action on the case to ascertain the damages occasioned by the 
vexatious suing out of the writ. Ib 

6. Counsel fees necessarily incurred, in the defence of an injunction 
suit, may be recovered in an action of debt on the bond, though they 
may not be actually paid. Ib 

7. Tne Judge of Probate has jurisdiction to grant writs of ad quod dam- 
num in those cases in which the Judge of the County Court had an- 
thority to grant them before the abolition of the County Court.-- 
Steia v. Burden, 716 

8. It seems, that the measure of damages in an action on a bond for ti- 


tles is the value of the laud at the time of the breach.— Whiteside v. 
Jennings, 784 


DEBT, ACTION OF. 

1. Neither commissioners who are appointed to make distribution of 
an estate, nor the Orphans’ Court, have authority or jurisdiction to 
require one distributee to pay a sum of mouey to another, and such 
adecree, whether made by the commissiouers only, or confirmed by 
the Orphans’ Court, will not sustain au action of debt for the recov- 
ery of the mouey.—Allen § Wife v. Raney § Wife, 68 

2. But if the parties adopted the divisiou, with its terms, as made by 
the commissioners, aud acted on it, or made distribution among 
themselves npon the same terms, they would be bouud by it. Ib 

3. In debt on bond, the breaches assigued, whether in the declaration 
or by a replication, must show that the plainuff has a cause of ac- 
tiou.— Garrett § Hill v. Logan, 344 

4. An action of debt on an injunction bond cannot be maintaited to 
recover damages occasioned by the suing out of the writ, unless the 
injunction was sued out vexatiously. Ib. 

5. Au action may be maintained ou an injunction bond without a pre- 
vious action ou the vase to ascertain the damages occasioued by the 
vexatious suing out of the writ. Lb. 

6. Couusel fees necessarily incurred, in the defence of an injunction 
suit, may be recovered in an action on the bond, though they may 
‘not be actually paid. “Db. 
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DEBT, ACTION OF--continvep. 

7. In an action of debt against a sheriff and his sureties, for a failure 
on the part of the sheriff to collect and pay over militia fines, the 
declaration must set forth the names of the persons agaiust whom 
the fines were assessed, and the several amounts of the fines, as 
stated in the certificate of the President of the Court Martial.—Chap- 
man, Gov’r, &c. v. Weaver et als. 626 

&. When the official bond of a county treasurer is defective as a statu- 
tory bond, but good as a common law bond, suit can only be brought 
upon it in the name of the obligee.- Wilson, use &c. v. Cantrell et als. 642 

9. An official bond of a county treasurer, the condition of which is in 
the precise words and form prescribed by the Act of 1839, (Clay’s 
Dig. 577, 3 11,) and refers specially to the act by virtue of which the 
boud was executed, and on which is endorsed the oath prescribed 
by the act, subscribed by the treasurer. is a good statutory bound, al- 
though it does not recite that the principal obligor is the county trea- 
surer, or that he was elected as such. Ib. 

10. In an action of debt against a county treasurer and his sureties on 
his official bond, a recovery can only be had for injuries necessarily 
affecting the rights of the party for whose use the suitis brought. 1b. 

11. In debt on bond, a demurrer will not lie to a whole count which 
assigns several breaches, some of which are gocd. Ib. 

12. An action of debt on a boud payable to the Governor for the time 
being and his successors iu office cannot be maintained in the uame 
of the obligee, as Governor, after he bas gone out of office, unless 
the suit is brought for the use of a third person who may be respon- 
sible for the costs and entitled to the recovery.—Chaudron v. Fizpat- 
rick, Gov'r, &c. 649 


See Construction, 2. 


DEBTOR AND CREDITOR. 

1. When a debtor becomes insolvent, and executes a deed of trust to 
secure certain of his creditors, a court of chancery will make a pro 
rata distribution of the proceeds among all the creditors who are pro- 
vided for, when the deed creates no preference amoug them.——Br. 
Bank at Mobile v. Robertson et als. 798 

2. Acredicor is entitled to the benefit of all pledges and securities which 
the principal debtor places in the hands of his surety to be applied 
to the payment of the debt. Ib. 


DEEDS--THEIR REGISTRATION, &c. 


1. An instrument founded on a valuable consideration, in form a deed 
executed by both parties, and as such capable of full effect, aud 
manifestly intended to convey a beneficial interest to the grautee, to 
take eflect and be enjoyed in the grautor's life-time, must be regarded 
as a. deed, and not as a will.-- Thompson et als. v. Johnson, 59 

2. The same instrument cannot operate both asa deed and asa will. 1b. 

3. Au assignment of accounts to be created in future vests an equita- 





ble interest in the assignee, which will be protected in a court of 
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DEEDS—THEIR REGISTRATION, &c.—-continvep. 
law, when sued upon in the name of the assignor for the use of thie 
assignee, but not as against a debtor who without notice of the as- 
signment has acquired a legal set-off.--Stewart v. Kirkland, 162 
4. When accounts to be created in future are conveyed by deed ot 
trust, together with eertain other personal property, the registration 
of the deed is not constructive notice of the assignment of the accounts. 
To prevent a set-off against them, the defendant must be charged 
with actual notice of their assignment. Ib. 
5. The deed of a sheriff or marshal cannot be collaterally impeached 
on account of any irregularities in his proceedings, or in the process 
under which he sold the land.--Pollurd v. Cocke, 188 
6. Ifa deed is not registered within the six months prescribed by the 
statute, nor until after the rendition of a judgment against the ven- 
dor in favor of a creditor who had no notice of the deed, its subse- 
quent registration cannot relate back so as to defeat or postpone the 
lien of the judgment. Ib. 
7. The statute which requires the registration of deeds within six 
months after their execution, applies to the deeds of sheriffs and 
marshals. Ib 
&. Fhe statute of frauds of this State does not apply to property brought 
into the State by a tenant for life holding under a deed or will exe- 
cuted beyoud the State, although the teuant for life and the remain- 
dermen resided in this State, at the: time of the execution of the deed, 
or probate of the will, and continue to reside here.--Turner v. Fea- 
ner et als. 355. 
9. A party whose title to land situated within the territory of Louisiana 
was complete by graut from the Crown of Spain while that power 
held dominion over the country, may successfully assert his title 
against any c'aimant under the Uuited States Government, if the 
grant has not beeu rendered inoperative as an instrumentof evidence 
by his failure to exhibit it for registration as required by the act ot 
Congress.—-Hail et als. v. Doe ex dem. Root, 78 
10. A title to land situate within the territory of Louisiana, derived 
from the Spanish Government, the written evidence of which was 
never presented to the United States Commissioners, nor recorded 
under any of the different acts of Congress, cannot be received is 
evidence against any graut derived from the United States. Ib. 
11. When the purchaser of land files a bill seeking to be relieved 
against the payment of a part of the purchase money on the ground 
of adeficieucy in the quantity of land, and does not allege in his 
bill that there was any fraud or mistake in the execution of the deed, 
er that any language not truly expressive of the contract had been 
inserted therein, or any part of the contract omitted, the deed of con- 
veyance must be taken as conclusive evidence of the terms of the 
contract. —Frederick v. Youngblood, 68u 
12. The words, “be the same more or less,” when used in a deed in 
stating the quantity of land conveyed by it, mean that the parties 
shail run the risk of gain or Joss, and that if the quautity prove greater 
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DEEDS---THEIR REGISTRATION, &c.—contTinveEp. 
or less than that stated, they shall nevertheless abide by their bar- 
gain. 

13. The statutes of this State requiring the registration of mortgagee, 
deeds of trust, &c. on personal property, do: not apply to vessels for 
the navigation of the ocean. The evidence of title in them is to- be 
looked for in their ship papers and registration according to the acts 
of Cougress.--Fontaine § Dent v. Beers & Smith, 723 

14. A deed of mortgage may properly be admitted of record, on proof 
by the subscribing witness-that he saw the same signed, sealed and 
delivered on the fourth day after its date. When it is not shown that 
any fraud was intended, uor that any injury was done, or attempted. 
by the wrong date, the probate will be held a substantiat compliance 
with the statute, although it does not strictly accord with the form 
prescribed by it.—Harbinson et als v. Harrell et als. 753 

DETINUE. 

1. Detinue may be maintained for the recovery of a slave who at the 
commencement of the suit was in the possession of a third person 
on hire, it not being shown that the hiring is of such a nature as 
would prevent the defendant from resuming the possession at plea- 
sure.—Gaines v. Hurvin, 491 

DIVORCE. 

1. A divorce will not be granted for cruel, barbarous and inhuman 
treatment, unless there has been either actual violence committed, 
attended with danger to life, limb or health, or a reasonable appre- 
hension of such violeace.—Hughes v. Hughes, 307 

2. Proof that the defendant was habitually intoxicated, that when 
drunk, he was a quarrelsome, turbuleut, dangerous man, that he had 
used profane and abusive language towards his wife, threatening 
to inflict personal violence upon her, that he had endeavored to exe- 
cute his threats by chasing her through the house and yard, and at- 
tempting to strike her with achair, and that he had on one occasion 
inflicted personal violence upon her by kicking her, establishes a 
case of legal cruelty, sufficient to entitle the wife to a divorce. Ib. 

3. A bill which charges the defendant's habitual intoxication, and his 
violence resulting therefrom as evidenced by his threats and abuse, 
“that he used the most gross and abusive language toward com- 
plainant, cursing her, and compelling her through fear of his vio- 
lence to seek safety in quitting his presence, that he made threats of 
personal violence, such as would endanger her personal safety, as 
well as her life and limbs,” and specifies particular instances of his 
misconduct, substantially alleges sufficient to entitle the complain- 
ant to the relief prayed, and puts the defendant in possession of the 





charges to be proved against him. Ib. 
4. Acts of cruelty committed after a reconciliation revive the former 
cruelty, condonation being always conditional. le. 


ro | 


In suits for divorce, a sworn answer denying the allegations of the 
bill does not impose upon the complainant the necessity of estal- 
ishing her case by two witnesses, or one witness with corroborating 
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DIVORCE---contTInuED. 
circumstances. The statute [Clay’s Dig. 170, 3 6,] merely contem- 
plates a formal denial of the allegations of the bill, and does not re- 
quite a sworn answer. Ib, 
6. A bill for a divorce a vinoulo matrimonii, which alleges cruelty, aban- 
doument and adultery on the part of the defendant, is not multifari- 
ous.— Quarles v. Quarles, 363 
7. When a divorce a vincula matrimonii is decreed in favor of the wile, 
it is error to decree alimony to her, instead of a division of the es- 
tate between the parties, (Clay’s Dig. 179, 2 8.) Ib. 
8. A proposal made by the wife, but rejected by the husband, to return 
to his house, from which she has been driven by his cruel treatment, 
cauuot be coustrued into a condonation of his cruelty. Ib. 
9. The law of the place of the parties’ actual domicil must govern in 
all questions of divorce, without regard to the law of the place where 
the marriage was celebrated.—Harrison v. Harrison et als. 499 
10. A decree of divorce regularly reudered by the proper tribunal in this 
State is not invalid because the laws of the State in which the mar- 
riage was celebrated do not allew a divorce a vinculo matrimonii. Ib. 
11. A decree of divorce against a non-resident defendant, upon whom 
service has been perfected by publication in the manner prescribed 
by the statute, is equally as obligatory upon the defeudant as if he 
had been personally served with process, or had appeared and an- 
swered the bill. Ib. 
12. When a wife abandons her husband in this State and removes to 
another State, and after the expiration of three years he files a bill 
agaiust her for divorce, he may proceed agaiust her as an absent de- 
fendant, although she has not resided in this State during the three 
years. Thedesertion with intention of abandoumeut, which is the 
cause of complaint, having originated here, it is immaterial where 
the defendant resides during the three years subsequent thereto. Ib. 
13. A decree of divorce does not become ineffectual because the act of 
the Legislature confirming it is not passed at the first General Assem- 
bly of the State held after its rendition. Ib. 
14. Nor will the decree be pronounced fraudulent in a subsequent pro- 
ceeding in which it is collaterally attacked, on account of a misno- 
mer of the defeudaut in the insertion of a letter as the initial of a 
middle name, the description being otherwise sufficieutly accurate, 
and there being no allegations in the pleadings of such subsequent 
suit that she was not known or called by such name. lb. 
15. Nor will the decree be considered void for fraud when collaterally 
impeached, because the bill omitted to state a fact which would have 


been a bar to the relief sought. lb. 
16. Adultery committed by the wife when insane is no ground for a di- 

vorce on the application of the husband.--Wray v. Wray, 522 
DOWER. 


1. Ifa widow, before her dower is allotted to her, convey her interest 
in the lauds of her deceased husband, the heir at law may recover 
iv ejyectment against her alienee.--Wallace v. Hall's Heirs, 367 
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‘EJECTMENT. 

1. When both plaintiff and defendant in an action of ejectment.claim 
under purchases at sheriff’s sales under executions against the same 
person, the plaintiff is not bound to prove the nature or quality .of 
that person’s title; it is sufficient if he can establish it in himself.-- 
Pollard v. Cocke, 188 

2. One who is in the possession of land before the. rendition of a judg-' 
ment under which it is afterwards sold, may protect himself against 
the purchaser at ihe sheriff’s sale, by showing his own possession 
and an unregistered deed executed by the judgment debtor prior to 
the rendition of the judgment, although he does not connect himself 
in any manner with the deed, nor show that he claims under it.—- 
Strickland v. Nance, 233 

3. Ifa widow, before her dower is allotted to her, convey her interest 


in the lands of her deceased husband, the heir at law may recover 
in ejectment against her alienee.-- Wallace v. Hall's Heirs, 367 


4. A party whose title to land situated within the territory of Louisiana 
was complete by grant from the Crown of Spain while that power 
held dominion over the country, may successfully assert his title 
against any c!aimant under the United States Government, if the 
grant has not been rendered inoperative as an instrument of evidence 
by his failure to exhibit it for registration as required by the act of 
Congress.—-Hall et als. v. Doe ex dem. Root, 378 

5. In respect to incomplete titles, if a claim was such as would have 
bound the conscience of the former sovereign to perfect the title, and 
furnish the evidence necessary to support and maintain it, the Uni- 
ted States Government having acquired the territory would take it 
charged with the duty of carrying out in good faith the obligation of 
the previous Government existing at the time of the cession. ib. 

-6. But when an incomplete title is perfected either by act of Congress 
or by patent, the United States, and not the previous Government, 
must be regarded as the source of title. ib 

7. When a party claiming land in the ceded territory is obliged to ap- 
peal to the political power of the United States Government in order 
to perfect hie title, or to obtain the evidence of title, that Government 
has a riglit to prescribe the terms or conditions upon which such 
confirmation or recognition will be made; provided those terms or 
conditions are not inconsistent with the performance of the duties 
and the faithful discharge of the obligations imposed upon it by the 
transfer of the ceded territory. Ib. 

8. When two-claims to the same land are confirmed by the United 
States Government, the parties are remitted to their rights derived 
from the former Government, the effect of the confirmation being to 
place each party in -equali jure, so far as the action of the Govern- 
ment is concerned. h. 

9. A title to land situate within the territory of Louisiana, derived from 
the Spanish Government, the written evidence of which was never 
presented to the United States Commissioners, nor recorded under 
any of the different acts of Congress, cannot be received in evidence 
against any grant derived from the United States. Ll. 
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EJECTMENT—conTINvED. 


10. But the unrecorded evidence of such title, and the mesne convey- 


ances connecting the defendant therewith, would be admissible to 
show an adverse possession under color of title, so-as to protect the 
party in possession under the statute of limitations. lb 
11. Aclaim founded on an alleged Spanish grant, (the written evidence 
of which grant has been lost by ti.ne-or accideut,) which has never 
been confirmed by act of Congress, cannot defeat an action of eject- 
ment, by one whose claim, founded on a Spanish concession, was 
presented to the United States Commissioner, reported for confirma- 
tion by him, confirmed by the act of Congress of 1822, located and 
surveyed under the warrant of the Register and Receiver, and con- 
summated by patent from the United States. Ib 
12. A claim to land within the Territory of Louisiana, which the Com- 
missioner reports to Congress as having been formerly inhabited and 
cultivated, but does not say that such inhabitation and cultivation 
was under the Spanish Government, cannot be considered as having 
been recommended by him for confirmation.—- 1b. 375 
13. A plaintiff shows a sufficient title to maintain an action of eject- 
ment, by showing that the original claim upon which his title is 
founded was presented to the United States Commissioner, reported 
by him for confirmation, confirmed by the act of Congress of 1822 
located and surveyed under the warrant of the Register and Receiver, 
and consummated by patent from the United States Government. Jb 
14. When a claimant of lands situated within the Territory of Louisi- 
ana has appeared before the commissioner appointed under the au- 
thority of the Act of Cougress of April 12, 1812, and presented his pe- 
tition claiming title by grant from the Spanish Government, but pro- 
duced no written evidence of title, the petition alleging that the same 
had been lost or carried away by the Spanish authorities, and the 
commissioner reports favorably to his claim, which is afterwards 
confirmed by the Act of Congress of May 8, 1822, the title of the 
claimant is founded upon the report of the commissioner and the Act 
of Cungress confirmatory thereof, and not upon any sgpposed Span- 
ish grant.—Doe ex dem. Chastang v. Dill, 42) 
15. When the plaintiff in ejectment proves that the ancestor of his les- 
sors appeared before the United States commissioner and presented 
his claim to certain lands within the Territory of Louisiana, embrac- 
ing the lauds in controversy, that the commissioner reported favora- 
bly to his claim, that it was afterwards confirmed by the Act of Con- 
gress of May 8, 1822, and that the register and receiver, under the 
authority of the act, afterwards issued a certificate of confirmation 
to him, he shows sufficient evidence of a legal title to support the 
action of ejectment. Ib 
16. Under the statutes and rules of court regulating the action of eject- 
ment in this State, a plaintiff may proceed for his costs and dama- 
zes, after the premises have been recovered against him by an ad- 
versary plaintiff in another suit; consequently a plea puis darrein 
continuance of a recovery by a stranger is demurrable, if pleaded to 
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EJECTMENT—conTinveEp. 
the whole action, because it is no defence to the recovery of dama- 
ges.—-Doe ex dem. Kennedy v. Holman §& Howard, 734 

17. But a plea of a recovery by a stranger puis darrein continuance is no 
bar to a recovery of the premises; for the defendant, if not estopped 
from denying the plaintiff's title by some peculiar relation existing 
between them, may protect himself against a recovery by showing 
a superior outstanding title in a stranger; and if the plaintiff’s title is 
superior, he ought not to be prevented from recovering against the 
defendant by reason of a recovery of the premises by ane who would 
in turn become liable to him for damages upon entering into pos- 
session. Ib. 


ELECTION, 
1. The mere recovery of a judgment against one of several joint tres- 
passers will not preclude the plaintiff from proceeding to judgment 


against the others.—Blann v. Crocheron, 647 
2, Whether suing out execution on his judgment will be a bar to a sub- 
ae suit against the others--Quere ? Ib. 


. Those who will be entitled to the money arising from the sale of 
BP os may, if they are capable of making an election, elect to take 
the property itself in lieu of the money.—Broome et als. y. Curry's 
Adm’rs, 805 


ERROR. 
1. A writ of error does not lie to revise the action of the Circuit Court 
in cases of appeal from the order of a Justice of the Peace, or other 
officer, requiring a party to find sureties to keep the peace.— Tomlin 
et als. v. The State, 9 
2. If a writ issue against three defendants, which is served upon two 
of them only, and an alias is issued and served upon all, it is errone- 
ous to render judgment by default against all of them, at the term to 
which the alias writ 1s returnable.-Griffin, Rayfield &Griffin v. Wilson, 27 
3. In such case, a writ of error is properly sued out in the name of all 
the defeudangs, and all may join in the assignment of errors. Ib. 
4. The plaintiff in error, by showing a verdict for the defendant upon 
insufficient pleas, shows au error prima facie prejudicial to him, and 
it is the duty of the defendant to make the record affirmatively show 
that no injury resulted from the error, if such was the case.--Kirksey, 
trustee, §c. v. Dubose, 44 
The appellate court will not reverse on account of an error, when 
the record clearly shows that no injury resulted from it to the plain- 
tiff in error. 
(Curton, J., dissenting, held that the appellate court should reverse ini 
- favor of a party, against whom the court below has improperly over- 
raled a demurrer to the declaration, although it may appear from the 
evidence set out in the record, that the plaintiff was entitled to re- 
cover uuder counts which are unobjectionable.)—Smith § Garey v. 
Awbrey, 6% 
&. When the interest of an absent defendant is affected by the decree, 


oa] 





a 


on 


2 en ene 








876 INDEX. 





ERROR—continvgp. 
and he has not been personally served with process of subpana withi- 
in this State, nor voluntarily submitted to the jurisdiction of the court, 
it is erroneous to render a final decree without the bond required by 
the act of 1805.—(Clay’s Dig. 353, 3 45.)--Beavers et als. v. Davis, 82 
7. It is erroneous to render judgment by default, before a declaration 
has been filed.---Amason v. Nash et al. 104 
8, In a proceeding under the statute before the Orphans’ Court, to com- 
pel the administrator of a deceased vendor to make title to land, 
which had been sold by the deceased. and for which he had executed 
his title-bond, the administrator is the ouly indispensable party defend- 
ant to the petition, and he may sue out a writ of error alone to re- 
verse a decree rendered against him.---Prince, adm’r, v. Bates, 105 
9. A mistake in the given name of a party against whom a decree has 
been rendered, wleu the true name appears in the record, is a cleri- 
cal misprision, and will be corrected in the appellate court, at the 
cost of the plaintiff in error.---McBroom’s Adm’rs v. McBroom’sCred’s, 173 
10, When a cause has been transferred to the Circuit Court, under the 
Act of February 11, 1850, (Painphlet Acts, p. 34,) after the appear- 
ance term of the County Court, it is not erroueous to enter judgment 
by default at the first succeeding term of the Circuit Court.---Falk & 
Rosenthal v. Reese, use §c. 240 
i1. The omission of an indispensable party is an error for which a de- 
cree may be reversed, although the objection is taken for the first 
time in the appellate court.---Gould v. Hayes et al. 439 
12. The refusal of a Judge of Probate to admit a person claiming to be 
a creditor of an insolvent estate, to renew the litigation after a final 
judgment rejecting his claim, is not such a judgment as will author- 
ize a writ of error.---Saltmarsh v. Bird, Adm’r, 665 
i3. When the judge, by cousent of the parties, is substituted in lien of 
a jury to try the facts of a case, his decision cannot be revised by the 
appellate court.--Barnes v. The Mayor § Alder. of Mobile, 707 
14. Inan admiralty proceeding by libel against a steamboat, after the 
vessel has been sold under an order of court, and the proceeds of the 
sale brought iato court for distribution, the retusal of the court to 
order the proceeds to be paid to the claimant of the boat is not such 
a final judgment as will authorize an appeal or writ of error.---Stew- 
art George v. Saunders at als. 744 
15. When the petition, upon which a sale of lands belonging to a de- 
cedent was decreed by the Orphans’ Court, is lost, and the record 
shows that the grounds upon which the sale was decreed were, that 
the estate was solvent, aid that it would be of infinite benefit to the 
heirs to sell the land, a petition alleging the additional ground that 
the land could not be equally, fairly and beneficially divided among 
the heirs at law, cannot be substituted for that which is lost.---Bis/- 
op’s Heirs v. Hampton, 792 
16. The order of the Orphans’ Court, allowing the substitution of the 
petition in such a case, is such a final judgment or decree as will 
support a writ of error. Ib. 


~ 





























INDEX. 877 


17. The parties tothe motion in the court below are the proper parties 
to the writ of error, the plaintiff being one who claims under the pur- 
chaser at the sale, and the defendants the heirs at law of the dece- 
dent. Ib 


See Appettate Court, 4, 7, 8, 9, 10. 


ESTATES OF DECEASED PERSONS. 

1. Neither commissiouers who are appointed to make distribution of 
an estate, nor the Orphans’ Court, have authority or jurisdiction to 
require one distributee to pay a sum of money to another, and sucli 
a decree, whether made by the commissiouers only, or confirmed by 
the Orphans’ Court, will not sustain an action of debt for the recov- 
ery of the money.—Allen § Wife v. Raney § Wife, 68 

2. But if the parties adopted the division, with its terms, as made by 
the commissioners, and acted on it, or made distribution among 
themselves upon the samesterms, they would be bound by it. Ib. 

3. When the settlement of an insolvent estate is pending in the Chan- 
cery Court, and a final decree has been rendered in favor of the cred- 
itors against the administrators, and a balance is found inthe hands 
of the administrators after satisfying all claims against the estate, a 
distributee of the estate may propound his interest to the court by 
petition, praying to be made a party to the cause, aud for a decree 
against the administrators in his favor, for his distributive share of 
the balance in their hands to be distributed.---Purdom § McBroom, 
Adm'rs, v. McBroom, 110 

4. But it is erroneous to render a final deeree, in such a case, in favor 

of a distributee, against the administrators, without giving them no- 

tice of the filing of the petition, and thus allowing them an oppor- 

tunity to contest the petitioner’s claim.---Jb. 111] 

When a sale of real estate is ordered by the Orphans’ Court on the 

petition of an administrator, under the Act of 1422 (Clay’s Digest, 

224-5,) the commissioners who are appointed to make the sale have 

no power to execute a conveyance to the purchaser, until a final de- 

cree has been rendered confirming their report of the sale, and direct- 
ing them to convey title to the purchaser; and their deed without 
such final decree does not divest the title of the heirs at law.---Wal- 

lace v. Hall's Heirs, 367 

6. Prior to the Act of 1846 a suit might be maintained by the distribu- 

tees of an estate against the executor after his removal from office, 

to make him account for the assets that had come to his hands.— 
Gould v. Hayes et al. 438 

. The distributees or next of kin can maintain no suit either at law or 

in equity, for the mere purpose of distribution, until letters of admin- 

istration have been granted on the estate of the decedent.-- Gardner 

et al. v. Gantt et al. 666 

8. A bond for titles, execnted by commissioners who are appointed by 
the Orphans’ Court to sell the real estate belonging to a decedent, 
conditioned that the commissioners shall make or cause to be made 
to the obligee a fee simple title to the land, is binding upon the obli- 
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ERROR—continvep. 
gors personally, when they exceed their authority and fail to bind 
the decedent’s estate.— Whiteside v. Jennings, 784 
See Partnersuir, 1, 2, 3, 4, 5. 

ESTOPPEL. 


1. Admissions which have been acted on by others are conclusive 
against the party makiug them, in all cases between him and the 
person whose conduct he has influenced. It is :mmaterial whether 
the admission be true or false, whether expressly made or only to be 
inferred from the conduct of the party, it being the fact that another 
person has been misled by it, that renders it conclusive.--McCravey, 


Evr, v. Remson. 430 
2. A person claiming title under one who is estopped is also bound by 
the estoppel, unless it is fiauduleut.---Jb. 431 


3. When the complainaut’s conduct hagot been the basis of the acts 
of the person through whom the defendant claims, and his silence 
has not misled auy oue, he will not be held to have forfeited his equi- 


table. rights by the mere failure or omission to assert them.---Brewer 
v. Brewer & Logan, 482 


EVIDENCE. 

1. A witness who has been examined in behalf of the State on the 
trial of an indictment against three defendants for grand larceny, to 
show acommon design and confederacy among them, may also 
testify to the same facts on a subsequenttrial of two of the defend- 
ants on an indictment for obtaining money under false pretences. 
from the same person, ata different time and place.—The State v. 
Davis & Ferguson, 13 

2. A witness who deposes to the dec!arations or admissions of a party, 
must give the precise language used by him, if he can, or at least 
the substance of what he said.—Dennis § Strickland v. Chapman, 
Governor, &c., 29 

3. The admissions of an officer are not evidence against his securities, 
unless they are made while in the performance of some official act 
or duty, connected with the transaction, out of which the breach of 
the condition of his bond is alleged to have arisen. Ib. 

4. The declaration of a party while in possession of a slave, “that she 
was his negro, and that he intended to keep her,” is admissible in 
evidence, as part of the res geste, to prove the character of his posses- 
sion.—Nelson v. Iverson, 95 

5. The statement of a witness, that a person was in the habit of exer- 
cising coutrol over a slave, is admissible. If the expression is ob- 
jectionable, as being too general and indefinite, the opposite party 
sbould require an explanation of it from the witness. Ib. 

6. The declarations of the mother of an infant, while she has the pos- 
session of a slave, which she holds as guardian or bailee for her 
infant son, cannot be received in evidence to defeat his rights. Yet 
if she claims the slave as his property, asserting his title iu an open 
notorious manner, as adverse to the claim of every one else, it would 
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be admissible to prove, by her acts and declarations contemporane- 

ous with her possession and tending to show its character, that she 

held the slave as the property of another, and notforherson Ii. 

. In assessing the damages occasioned by the construction of a Rail- 
road to a person through whose lands the road passes, a witness 

cannot state his opinion, as to the amount of damages sustained.— 

Montgomery & West Point R. R. Company v. Varner, 185 

8. Parol evidence is admissible to show that a written instrument is 
altogether void, or that it never had any binding efficacy, or that the 


consideration has failed either in whole or in part.—Corbin v. Sis- 
trunk, 203 


9. Parol evidence is inadmissible to prove an execution, unless iis 
loss or destruction is fiist proved, or its absence accounted for, or a 
transcript of the record containing it produced.—Smelser v. Diane, 245 

10. When issue is taken upon the facts stated in a petition for a super- 
sedeus, neither the affidavits of the parties uor the depositions of in- 
competent witnesses are admissible.-- Bower et al v. Saltmarsh, 274 

11, A memorandum made by a justice of the peace at the time of the 
trial of a prosecution before him, showing the judgmeut which he 
rendered in the cause, is admissible evidence in a subsequent action 
instituted by the defeudaut against the prosecutor, to show the ter- 
minatiou of the prosecution.—Long v. Rogers, 321 

12. When the evidence which is objected to by the plaintiff in error is 
not set outin the bill of exceptions, the appellate court will presume 
in favor of the correctness of the judgmeut that the evidence was ad- 
missible.—Jb., 22 

13. The record of the chancery suit in which the injunction was sued 
out is admissible, but not couclusive evideuce, as tu the vexatious 
suing out of the writ.—Garrett § Hill v. Logan, 344 

i4. The rule is inflexible, that if a written instrument is perfect and com- 
plete of itself, parol evidence cauuot be received to add another term 
to it or to chauge its legal effect.— West § West v. Kelly's Ex'rs, 353 

15. If itis apparent, however, that the written instrument contains but 
a part of the agreement entered into by the parties, then parol proof 
may be received to prove the eutire contract. Ib. 

16. But the parts of the agreement proposed to be proved by parol must 
not be inconsistent with, or repugnant to the intention of the parties 
as shown by the written instrument. Ib. 

17. Inassumpsit on a promissory note purporting to be given for pro- 
fessional services to be rendered in future by the payees as attorneys 
at law, but payable at a day certain, parol proof is inadmissible to 
show that it was the agreement of the parties, that the note shouid 
not be paid unless the payees were successful in the suit for the 


“I 


bringing of which it was given. Lb. 
18. The court is not hound to separate legal from illegal evidence when 
both are offered together, but the whole may be rejected. Ib. 


19. A title to land situate within tke territory of Louisiana, derived 
from the Spanish Government, the written evidence of which was 


| 
| 
| 
| 
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EVIDENCE—contTInvep. 
never presented to the United States Commissioners, nor recorded 
under any of the different acts of Congress, cannot be received in 
evidence against any grant derived from the United States.—Hall et 
als. v. Doe exdem. Root, 378 

20. But the unrecorded evidence of suchtitle, and the mesne convey- 
ances connecting the defendant therewith, would be admissible to 
show an adverse possession under color of title, so as to protect the 


party in possession uuder the statute of limitations. Ib: 
21. A record is not evidence of any fact which can only be inferred 
from it by argument.—McCravey, Ez’r. v. Remson, 430 


22. Declarations or admissions against the interest of the party making 
them, that he holds as tenant or trustee for another, are admissible 
against him and those who succeed to his rights or estate.— Brewer 
Vv. Brewer § Logan, 48] 

23. In an action for maliciously suing out an attachment, evidence that 
another attachment against the plaintiff was in the hands of the sher- 
iff and was levied on the same property at the same time that the 
defendant’s was levied; is inadmissible for the defendant.— Yar- 
brough v. Hudson, 653 

24. But the defendant may prove the issuance of another attachment 
and notice thereof to himself previous to the issuance of his own at- 
tachment, as tending to rebut the presumption of. malice. Ib. 

25. A deed of trust executed by the plaintiff prior to the issuance of 
the attachment is admissible evidence for the defendant in such an 
action ; and also any proof tending to show that it was frauduleut ; 
or that it was part of a plan to enable the plaintiff to dispose of his 
property fraudulently ; of that he was in embarrassed circumstances 
at the time of its execution; or that the property conveyed by it 
was subsequently run off by the beneficiary to another State Ib. 

25. The contents of a bill of sale cannot be proved by parol until the 
instrument itself is produced, or its absence aecounted for. Ib. 

27. The authority of the son to bind his father by the purchase of goods 
beng established, the declarations of the son respecting the subject 
matter are also admissible evidence against the father, if made at 
the time of the purchase and constituting a part of the res geste.---- 
McKenzie v. Stevens, 691 

28. On a demurrer to evidence the court must assume as true every fact 
which a jury could, with any propriety according to the evidence, 
find to be true.— Holman v. Whiting, 703 

29. A bill of exchange drawn by “ Ebenezer Hearn” may be given in 
evidence under a declaration on a bill alleged to have been drawn 
by “Ebenezer Hearne.”---Coster, Robinson §& Co. v. Thomason, use, 
§c., 717 

30. A statement by a witness “that the habits of business and intimacy 
between himself and the defendant were such that witness had no 
doubt if said defendant had received notice of pro‘est of said bill, it 
would at once have been communicated to witness,” is inadmissible 
evidence for the defendant in a suit on the bill, being a meie expres- 
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EVIDENCE--continvep. 
sion of opinion, and notthe statement of a'fact within the know!l- 
edge of the witness. Ib. 

31. A recital in the notary’s certificate of protest, that “notice of the 
protest had been left at the offices of the endorsers,” is not, of itself, 
sufficient to charge an endorser with notice. Ib. 

32. The declarations of ore who’is in possession of property either real 
or personal, explanatory of his possession, ate admissible evidence 
as part of the res geste.—Fontaine & Dent v. Beers & Smith, 722 

33. When evidence, a part of which is legal, is objected to as a whole, 
the court is not bound to separate the legal from the illegal part ot 
it, but the motion to exclude may be refused. Ib. 

34. On the trial of the right of property in a vessel, on which an at- 
tachment had been levied, and a claim interposed under the statute, 
the plaintiffs may prove directions given to the captain of the vessel! 
by the defendant in attachment, before the levy, under which the for 
mer acted. 

35. But directions given to the captain by the defendant subsequent to 
the levy and interposition of the claim are irrelevant and inadmissi- 
sible. Ib. 

36. Whether such subsequent directions would be irrelevant, when: 
offered in connection with proof that the claimants held a lien merely 
for their indemnity, which lien had beén discharged by the defend- 
ant after the claim had beeii interposed. Quere? db. 

37. The declarations or admissions of the defendant, made while in 
possession of the brig before the levy, in disparagemeut of his title 
or interest, are admissible evidence. Qs 

38. When the parties proceed to trial upon an issue whether “the brig 
levied on was, at the date of thelevy, subject to the attachment,” a 
bill of sale bearing date after the levy is prima facie irrelevant, as be- 
ing outside of the issue. I 


EXCEPTIONS, BILL OF. 

1. When the record contains no bill of exceptions, but only an agree- 
ment purporting to have been made between the Solicitor and the 
counsel for the defendaut, that the bill of exceptions taken in anoth- 
er case should be regarded as having been taken in the case at baf, 
and the minute entry does not show thet the agreement was ac- 
knowledged by the parties in the Circuit Coit, or made part of the 
record by an order of that court, the appellate court will reject the 
agreement.—Cobd v. The State, 18 

2. When the court refuses to give a charge requested, the party wish- 

ing to revise such refusal, must set out in the bill of exceptions so 

much of the evidence as wili show that the charge requested was 

pertinent to the evidence, and was not abstract.—Leverett’s Heirs v 

Carlisle, Ex’r., sy 

Wheu the bill of exceptions states that “the defendant then read a 

transcript in the words and figures following,” but the transcript is 

not set out, and the clerk certifies that it is not on file in his office 

a transcript which is afterwards sent up on certiorari; and which 


we 
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EXCEPTIONS, BILL OF—continuep. 
cannot be identified by any reference to it in the original record, 


must be rejected as forming no part of the bill of exceptions.---Br. 
Bank at Decatur v. Moseley, 222 


4. When the court below charges the jury that if they believe the evi- 
dence they must find for the plaiutiff, the defendant seeking to revise 
the charge must either show that there was conflicting evidence be- 
fore the jury, aud that therefore the charge of the court invaded their 
province, or he must set out all the evidence in the record, that the Ap- 
pellate Court may be able to determine whether the charge is sus- 
tained or authorized by it.—-Gaines v. Harvin, 491 

5. A recital in the bill of exceptions that the defendant offered evidence 
to which “the plaintiff objected, but his objectiou was overruled and 
plaintiff excepted,” sufficiently shows that the evideuce was actually 
given to the jury.--- Yarbrough v. Hudson, 653 

4. When the bill of exceptions does not purport to set out all the evi- 
dence, the appellate cuurt will presume, against the party except- 
ing, that an affirmative charge was sustained by the evidence.--- 
Jones v. Stewart, 701 


EXECUTION, WRIT OF. 

1. A constable who has levied executions on personal property, while 
they are in force, may sell after the return day of the writs; and his 
receipt of the money upon asale, and a failure to pay it over accord- 
ing to law, will subject his securities to liability therefor.—-Dennis & 
Strickland v. Chapman, Gov'r, &c. 29 

. When an execution has been levied on property and bond given to 
try the right thereto in conformity with the statute, a secoud levy 
under a junior execution cannot be made on the same property be- 





tS 


fore the claim is disposed of.---McLemore, Adm’r, v. Benbow, 76 
3. in such case, the court will on motion set aside the second levy, 
even before the return of the execution. Tb. 


4. The Act of 1848, (Pamphlet Acts, p. 95,) repeals the Act of 1845, 
(Pamplilet Acts, p. 62,) in reference to motions against officers for 
failing to return executions, and three days notice of the motion 
must now be given before judgment can be rendered against the 
fficers for such default.--Huggins et al. v. Powell, 129 
. The Act of 1848 authorizes a judgment against an officer for failing 


to return an execution, of only twenty per cent. on the amount of 
the execution. Ib. 


6. An execution which is issued by a Justice of the Peace, after the 
lapse of ten years from the issuance of the last previous execution. 
is not sufficiently regular to authorize a sale of the land on which 
it may be levied for want of personal property.—Brown v. Higgi.- 
bottom, use §c. 207 

. Parol evidence is inadmissible to prove an execution, unless its 
loss or destruction is first proved, or its absence accounted for, or a 
transcript of the record containiug it produced.--Smelser v. Drane, 245 

8. Husband and wife conveyed certain personal property to a trustee, 

in trust for themselves during their joint lives, and then for the sur- 
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EXECUTION, WRIT OF—continvep. 
vivor of them during his or her life, after the death of the survivor 
for L. during his life, and then for his next of kin. The husband af- 
terwards conveyed his entire interest in the property to L., who al- 
terwards conveyed his entire interest to the trustee, “to and for the 
only use and benefit” of the wife--Held, 

That the husband had no such interest in the property, as could be 
sold under execution against him.—Cuthbert v. Wolfe, 374 

9. The Circuit Cour: has jurisdiction to render judgment under the act 
of 1840, against an officer for a failure to return an execution to the 
Supreme Court, although the amount of the judgment may be less 
than fifty dollars.—Huggis v. Ball, Clerk, §c. 587 

10. An equitable title to land cannot be sold under execution at law, 
but resort must be had to a court of equity.— Wilson v. Beard, 629 

11. The interest of the mortgagor, while in possession of the property 
before the law duy has arrived, is subject to levy; but when the 
mortgagee becomes eutitled to the possession, upon default being 
made, he may claim the property, and terminate the sheriff's pos- 
session.—Fontaine § Dent v. Beers § Smith, 723 

¥2. But ifthe mortgagor discharges the len by paying the mortgage 
debt before the trial of the claim suit, the assertion of his intervening 
claim by the mortgagee cannoi prevent a condemnation of the pro- 
perty. 

13. When the mortgagor of personal property remains in the actual 
possession of the property before the law day, his entire interest therein, 
consisting of the usulruct of the property until the law day and the 
equity of redemption, may be sold under execution at law against 


~s 


him.—Harbinson et als v. Harrell et als. 753 


EXECUTORS AND ADMINISTRATORS. 

1. An administrator who has paid money through mistake, to the ad- 
ministrator de bonis non who succeeds him, cannot recover it in as- 
sumpsit from a successive administrator de bonis non.— Weeks v. 
Love, adm’r, 25 

2. Wheu the testator is bound to protect his executor. or administrator, 
from all liability on a note, the executor, or administrator will be 
allowed to retain, out of the assets which come into his hands, the 
amount which he has paid on the note.— Milam, adm’r, v. Ragland, 85 

3. When a testator a short time before his death, in the preseuce of his 
executor, or administrator, hauds money to a third person to be ta- 
ken care of, and at his death there is no mouey on hand, it is the 
duty of the executor or administrator to show what has become of 
it, and in the absence of any explanation on his part, he will be 
charged with the amount, on final settlement. lb. 

4. An administrator is chargeable on final settlement with money re- 
ceived by him after his removal from office, from an attorney who 
had collected it cn debts of the estate, which had been placed in his 
hands for collection by the administratur before his rermoval.— Sloan 
v. McKinney, adm'r, 115 

5. When an administrator acquires real estates by purchase from the 
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EXECUTORS AND ADMINISTRATORS--continvep. 
heirs of his intestate, it cannot be regarded in a court of law as as: 
sets in his hands.—Coster v. Brack, adm’r, 210 
6. A decree of the Orphans’ Court against an administrator, in favor 
of the distributees,; is conclusive on him and his securities, and it 
cannot be impeached on the ground that the parties in whose favor 
the decree was rendered, are not distributees.—Lamkin et al. v. 
Heyer et al. 228 
7. When a plaiutiff styles himself executor or administrator, and de- 
clares on a note payable to himself in that capacity, but the declara- 
tion does not aver that the note is assets of the estate, the words 
executor, &c., are a mere descriptio persone, and on the death of the 
plaintiff the suit is properly revived in the name of his personal 
representative.— Arrington v. Hair, adm’r, 243 
8. Guardians, executors and administrators, who enter into a joint 
bond for the faithful performance of their duties, are liable for the 
acts and defaults of each other, unless the bond itself shows, that they 
did not intend to become bound for each other's defaults.— Williams 
& Wife v. Harrison, Guard’n, &c. 277 
9. Prior to the Aci of 1846 a suit might be maintained by the distribu- 
tees of an estate against the executor after his removal from office. 
to make him account for the assets that had come to his hands.—- 
Gould v. Hayes et als. 438 
10. Reasonable compensation will not be refused to executors and ad- 
ministrators, except in cases of wilful default or gross negligence, by 
which loss to the estate has been occasioned.---1b. 439 
11. When a testator directs his estate to be kept together for distribu- 
tion at a future period, the executor, if his conduct entitles him to 
any compensation. has a right to insist upon annual compensation, 
under the Act of 1841, (Clay's Digest, 228, 2 39,) instead of commis- 
sioris on the amount of receipts and disbursements; and in ascer- 
taining that compensation regard must be had “to the amonrt of 
Jabor performed, the responsibility involved, and the value of the 
estate.” Ib. 
12. But for services performed previously to the passage of the act ot 
1841, an executor’s compensation must be determined by the then 
existing law. j Ib. 
13. The mere failure to make annual returns will not deprive an exe- 
cutor of his right to compensation, when he has not been guilty ot 
any gross neglect of duty. Th. 
14. The statutes of this State have changed the common iaw with re- 
spect to the rights of executors, and an executor here is not entitled 
to exercise any power as such, until he has been duly qualified in the 
manner poiuted out by the statutes.--Gardner et al. v. Gantt et al. 666 
15. Hence, if an executor assents to a legacy before letters testamen- 
tary have issued to him, his assent will not pass the legal title, nor 
bind the estate which he represents. Ih, 


FORFEITURE. 
See Coxforations, 1, 2, 3, 4. 
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FRAUDS, STATUTE OF. 


1, A promise made by the surety on a replevy bond, executed for the 
forthcoming of property levied on under attachment, to the plaintiff 
in attachment, that if he willdismiss the suit, he, the surety, will 
pay the debt, is an original undertaking, and is not within the statute 
of frauds.—-Blount v. Hawkins, 100 

2. The statute of frauds in this State does not apply to property brought 
into the State by a tenant for life holding under a deed or will execu- 
ted beyond the State, although the tenant for life and the remainder- 
men resiced in this State at the time of the execution of the deed, 
or probate of the will, and continue to reside here.— Turner v. Fen- 
ner et als., 355 

3. A court of equity will decree the specific execution of a parol agree- 
ment to sell or convey land, notwithstanding the statute of frauds, 
when there has been such a part performance of the agreement that 
to refuse it would work a fraud on the party seeking its specific ex- 
ecution.—Brewer v. Brewer & Logan, ; 48) 

4. A vendee who has obtained the possession of land under a parol 
contract and in pursuance of ifs terms, and has paid the entire pur- 
chase money, is entitled in a court of equity to a specific execution 
of the contract.-- Jd. 482 

5. T., being in possession of a quarter section of land to which he had 
a pre-emption right, agreed by parol with G. that G. should pay the 
whole of the entrauce money tothe government, and in considera- 
tion thereof should have one-haif of the land. G. paid the entrance 
money -accordiugly, and took a patent in his own name. Held-- 
That these facts were tantamount to the payment of the purchase 
money, and entitled T. to a specific execution of the contract. Ib. 


GAMING. 
See Criminat Law, 13, 14, 15, 26, 27. 


4;ARNISHMENT. 

1. When a garnishee comes intoa court of chancery to be relieved 
against a judgment atiaw, which has been rendered against him by 
default, he should show by his bill, not only that he is not indebted 
to the defendant in attachment, but also that he bas no effects in his 
hands belonging to said detendant.—Hair & Labuzan v. Lowe, 224 

2. When a judgment has been rendered by default against a garnishee, 
aud the evidence clearly shows that the failure to defend at law is 
attributable to his own neglect, he cannot be relieved in equity 
against the judgment. Ih. 

3. A judgment final against a garnishee who has not answered, and 
agaiust whom no judgment nis: has previously been taken, though 
irregular and erroneous, is not void, and is admissible evidence for 
the garnishee in a subsequent action against him instituted in the 
name of the defendant in attachment for the use of a third person ta 
whom the debt was assigned after the rendition of the judgment.— 
Gildersleve v. Caraway, use, &c., 246 
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GARNISHMENT--continvep. 

4. When suit is brought ona promissory note, in the name of the 
payee for the use of his assignee against the maker, the latter cannot 
defend himselt by showing that before the assignment of the note 
sued on, he was surety forthe payee ona note to the Bank, that the 
payee became and continued to be insolvent, and that afterwards on 
account of the payee’s insolvency, he had been compelled to pay 
the Bank debt, unless he also shows that such payment was made 
before the transfer of the note sued on, and notice thereof. lb. 


GUARDIAN AND WARD. 
1. A final settlement made by a guardian with the Orphans’ Court, in 
which a balance is found to be due from him to his ward, is evi- 
dence against him of a debt forthe amount of that balance due from 
him to his ward, although asa judgment, the settlement would be 
considered void, because not rendered in favor of any one, and no 
execution could issue upon it.—Hughes v. Mitchell, 268 
A guardian who has notice of a debt due to his ward, and makes 
no attempt to collect it, is chargeable on final settlement with the 
amount of the debt, if it is lost through his negligence. lb. 
Wheu property of the guardian is sold under execution issued ona 
final decree rendered against him by the Orphans’ Court, and the 
sale is afterwards set aside, and the execution quashed on account 
of the reversal of the decree by the Supreme Court, the guardian is 
not entitled on another final settlement, to a credit for the amount 
for which the property sold, or any part thereof. The title to the 
property, if ever divested at all, being restored to him when the sale 
is set aside, the presumption arises in the absence of all proof to the 
contrary, that he has regained the possession of it, or at least that 
its value has not been lost to him. Ib. 
When a guardian is charged with a particular sum which has been 
litigated, he is also properly chargeable with the costs attending the 
litigation of it. Ib. 
. Guardians, executors and administrators, who enter into a joint 
bond for the faithful performance of their duties, are liable for the 
acts and defaults of each other, unless the bond itself shows, that 
they did not intend to bocome bound for each other's defaults.— 
Willams & Wife v. Harrison, Guardian, &c., 277 





to 


a. 
we 


_ 


6. The Orphans’ Court has jurisdiction to compel guardians who have 


given a joint bondto account for each other's defaults. Ib. 

. It seems, that the Orphans’ Court may render a joint decree against 
joint executors, admiuistrators or guardians, when they are jointly 
liable for the acts of each other. 


8. When guardians have given a joint bond, and one of them dies _in- 


solvent, the surviving guardian may be directly charged in the Or- 
phans’ Court, not ouly with his own defaults, but also with those 
of the deceased guardian. Ib. 
. When two guar.lians have given a joint bond, one is not liable for 
a default committed by the other, while sole guardian, before the 
execution of their joint bond. 
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10. When money is shown to have come to the hands of a guardian at 
a particular time, and there is no evidence whatever that any dispo-. 
sition had been made of it, it is the province of the jury to decide 
whether it continued in her possession until a particular time after- 
wards. Ib. 

It. But when a guardian is shown to have received money at a cer- 
tain time, and there is also evidence tending to show that she had 
used it prior toa certain subsequent time, the presumption that it 
continued in her possession until such subsequent time cannot be 
drawn, either by the court, or by the jury, for the purpose of charging 
a surety with it. Ib. 

12. A guardian, who has acted as such for only seven months, will not 
be charged with the amount of a debt due from a preceding guardian, 
on the ground of neglect in not having collected it, when it is shown 
that the sureties of the former guarjian, who are bound for it, are 
eutirely solvent. db. 

13. A petition filed by a ward against his guardian’s administrator, ask- 
ing a settlement of his guardianship accounts, is demurrable, when 
it shows on its face that the guardiau’s estate has previously been 
settled as an insolvent estate.—Patterson v. Leachman, 745 





HABEAS CORPUS. 


See Barn. 


HUSBAND AND WIFE. 

1. A Joint Resolution of the General Assembly of the State, by which 
a married woman is authorized “to take, receive and hold, by gift, 
purchase or inheritance, any property, real or personal, free from 
the molestation, hindrance or authority of her husband, and free 
from any liability to pay his debts or contracts, and the same to dis- 
pose of, by will, gift or sale, in the same manner as if she were a 
Seme sole,” does not subject her to be sued at law, upon any contract 


entered into for the purchase of property.—Hatton v. Weir, 127 
2. It seems that the remedy of her creditor is by bill in equity, to sub- 
ject her separate estate to the payment of his debt. Ib. 


3. The laws of the State in which a marriage is celebrated govern the 
rights of each party to the property of the other, and their subse- 
quent removal to another State only affects the property afterwards 
acquired.—Doss et al. v. Campbell, 590 

4. Therefore, when a marriage was celebrated in Texas, by the laws of 
which the husband acquires no interest in his wife's property by 
the marriage, the subsequent removal of the parties with their prop- 
erty to this State does not subject the wife’s property to the hus- 
band’s debts. Ib. 

3. A feme covert cannot sue atlaw by her next friend.—Jordan v.Gray,618 

&. When a declaration discloses that a sole plaintiff is a feme covert, a 
demurrer will lie to it. Ib 

7. The Act of 1848, (Pamphlet Acts, 63,) “securing to married women 
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their separate estates,” &c., does not affect the husband's right to 
reduce to possessiou his wife’s choses in action, which vested in him 
on his marriage prior to the passage of the act.--Kidd v. Monta- 
gue, 619 
8. A decree of the Orphans’ Court in favor of husband and wife for 
the wife’s distributive share of an estate, cannot be amended at a 
subsequent term siunc pro tunc, in favor of husband and wife for the 
separate use of the wife, when the record does not disclose the uame 
of the wife, and show that her interes: in the estate accrued after the 
passage of the Act of 1848. Ib. 

* @. To charge the husband, under the act of 1846, with the debts of his 
wife contracted dum solajit must be shown that he has received pro- 
perty in right of his wife before the commencement of the suit; and 

a recovery can only be had against him to the amount of the pro- 
perty so received before the commencement of the suit.—Curry & 
Groce v. Shrader & Wife, 831 
10. What is the creditor's remedy to obtain a judicial recognition of his 
debt contracted by the wife dum sola, when the husband bas not re- 
ceived any property in right of bis wife—Qurre? Io. 


INDICTMENT. 

1. When it is alleged in the commencement of an indictment that “ the 
grand jurors for the State of Alabama upon their oaths present,” &c. 
and the name of the proper county is stated in the caption, the pro- 
ceedings are sufficiently certain, although it is not averred in the in- 
dictment that such grand jurors were selected, empannelled, sworn 
and charged to inquire for the body of the county.—Morgan v. The 





State, 556 
2. An objection to the formation of the grand jury cannot be raised for 
the first time in the appellate court. lb. 


3. The addition of the county of the defendant's residence is mere mat- 
ter of form, and the failure to aver it does not affect the validity of 
an indictment. 1b. 

4. Anindictmentfor selling spirituous liquors to a slave, which al- 

Jeges that the defendant sold “to one Henry, a slave, the property 

of one M. H., a certain commodity, to-wit, one gallon of whiskey, 
without the consent of the master, owner or overseer of said slave, 
either verbally or in writing, expressing the article permitted to be 
sold, being first bad and obtained,” is good under the Act of 1850, 
(Pamphlet Acts, 1849-50, p. 49.) —Lindsay v. The State, 560 
. An indictment for selling whiskey to aslave canuot be supported by 
proof of the sale of any other kind of liquor, although the liquor 
specified is laid under a wdelicet. Lb. 

6. An indictment under the fifth section of the act of 1850, (Pamphlet 
Acts, p.11,) for keeping a hotel without license, which alleges that 
the defendant “did keep,” &c.,1sdemurrable. It should allege that he 
* was engaged in the business of keeping,” &c.--Pettibone y. State, 586 
See Camunat Law, 


or 
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INSOLVENT ESTATES. 


1. 


i) 


5 
Ww 


ee 


~t 


~ 


6. 


When the settlement of an insolvent estate is pending in the Chan- 
cery Court, and a final decree has been rendered in favor of the cred- 
itofs agaiust the administrators, and a balauce is found in the hands 
of the administrators after satisfying all claims against the estate, a 
distribntee of the estate may propound his interest to the court by 
petition, praying to be made a party to the canse, aud for a decree 
against the administrators in his favor, for his distributive share of 


the balance in their hands to be distributed.---Purdom § McBroom, 
Adm’rs, v. McBroom, 110 


. But it is erroneous to render a final decree, ii such a case, in favor 


of a distributee, against the administrators, without giving them no- 
tice of the tiling of the petition, aud thus allowing them an oppor- 
tunity to contest the petitioner's claim.---Ib. 111 


. When the record of the Orphans’ Court contains no report or de- 


cree of insolvency, a mere recital in the order of publication against 
creditors, that the estate had therefore been reported and declared 
insolvent, does not give the court of chancery, to which the cause 
has been transferred, jurisdiction to proceed toa settlement of the 
estate as an insolvent estate.—McBroom’s Adm’rs. v. McBroom’s Cred- 
itors, 173 


. Whether a parcnership creditor can participate in the administration 


of an insolvent estate, when the surviving partners are solvent, 
Quere *—Emanuel v. Bird, Adm’'r., 597 


. When a claim against an insolvent estate has been rejected by the 


Judge of the Orphans’ Court, the claim cannot be re-investigated by 
the succeeding Judge of Probate, if any of the creditors object.— 
Saltmars v. Bird, Adm’r., 665 
The refusal of a Judge of Probate to admit a person claiming to be 
a creditor of an insolvent estate, to renew the litigation after a final 
judgmeni rejecting his claim, is not such a judgment as will author- 
ize a writ of error. db. 


7. A petition filed by a ward against his guardian's administrator, ask- 


ing a settlemeut of his guardianship accounts, is demurrable, when 
it shows on its face that the guardiau’s estate has previously been 
settled as an insolvent estate.—Patterson v. Leachman, 745 


See ParTNERSHIP, 1, 4, 2. 


INTEREST. 


i. 


When a bill is filed by the creditors of a rail road company against 
its debtors. for the purpose of subjecting the money in their hands to 
the payment of the debts due the complainants, and such debtors do 
not offer to bring the money into court, but engage in a protracted 
litigation respecting it, and insist upon their right to retain it, both as 
against the complainants and the company, they are property charge- 
able with interest upon the balance found to be due from them to 
the company.—Godwin et als. v. McGehee et als., 468 


2. In general, a court will not decree interest on a balance unless it is 


specially asked for in the bill, but this rule applies only to interest 
due at the time the bill is filed. When the interest acernes subse- 
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INTEREST—continvEp. 
quently, it is the practice of the court, upon further directions, to or- 


der that the interest be computed, although there is no prayer in’the 
bill to that effect. hb. 


JUDGMENTS AND DECREES. 

lL. An order setting aside a judgment and granting 2 new trial, “upon 
the paymeat of all costs,” does uot vacate the judgment; and if the 
costs are not paid, a subsequent judgment, “that the order is there- 
fore discharged aud the plaintiff permitted to proceed upon the pre- 
vious judgment as if no such order had been made,” merely gives 
the previous judgment its full effect.— Willis § Co. v. The Planters’ 
§ Merchants’ Bank of Mobile, 141 

2. Judgments rendered in the Circuit Court of the United States create 
a lien on the lands of the defendant within this State, co-extensive 
with the lien of jadgments rendered im the State Courts.—Pollard v. 
Cocke, 188: 

3. A decree of the wn cond Court which does not designate the person 
or persons, in wliose favor it is rendered, is void for uncertainty.—- 
Turner, Adm’r. v. Dupree’s Adm’r., 198: 

4. A decree of the Orphans’ Court against an administrator, in favor 
of the distributees, is conclusive on him and his securities, and it 
cannot be impeached on the ground that the parties in whose favor 


the decree was rendered, are not distributees.—Lamkin et al. v. 
Heyer et al. 228° 


5. A final settlement made by a guardian with the Orphans’ Court, in 
which a balance is found to be due ftom him to his ward, is evi- 
dence against him of a debt forthe amount of that balance due from: 
him to his ward, although as a judgment, the settlement would be 
considered void, because not rendered in favor of any one, and no 








execution could issue upon it.—Hughes v. Mitchell, 26% 
6. A record can only be amended by some matter of record.--Metcalf 
v. Metcalf, 319 


7. A memorandum in the hand writing of the Judge of Probate on the 
trial docket of his court, in the following words, viz: “J. M. heir of 
A. M. v. Administrators; Ordered to appoint Auditors, (naming 
them; Ordered that they report instanter ; Auditors report in admin- 
istrator’s hands, $469 82,”-—-is insufficient to authorize the court to’ 
render a decree nunc protunc ata subsequent term, against the ad- 
mitistrators in favor of J. M. for the amount thus ascertained. Jb. 

8. A decree of the Orphans’ Court, in favor of husband and wife for 
the wife’s distributive share of anestate, cannot be amended at a 
subsequent term nunc pro tunc, in favor of husband and wife for the 
separate use of the wife, when the record does not disclose the 
name of the wife, and show that her interest in the estate accrued 
after the passage of the Act of 1848.—Kidd v. Montague, 619 

9. A judgment cannot be amended nunc pro tunc, at a subsequent terim{ 
unless there is some matter of record to amend by.~-Salimarsh v. 

Bird, Adm'r, 665 

10. The refusal of a Judge of Probate to admit a person: claiming to be 
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JUDGMENTS AND DECREES—continvep: 
a creditor of an insolvent estate, to renew the litigation after a final 
judgment rejecting his claim, is not such a judgment as will author- 
ize a writ of error. lb. 

ti. In an admiralty proceeding by libel against a steamboat, after the 
vessel has been sold underan order of court, and the proceeds of the 
sale brought into court for distribution, the refusal of the court to 
ofder the proceeds to be paid to the claimant of the boat is not such 
a final jndgment as will authorize an appeal or writ of error.---Stew- 





art George v. Suunders et als. , 744 
JURISDICTION. 
1. Consent of parties cannot confer jurisdiction, when the law ex- 
cludes it.— Winn v. Freele, 171 


2. The Orphans’ Court has jurisdiction to compel guardians who have 
given a joint bond to atcount for each other’s defaults.—- Williams & 
Wife v. Harrison, Guardian, §c., 277 
When two courts have concurrent jurisdiction, that which first takes 
cognizance of a cause has a right to retaim it, to the exclusion of the 
other.—Gould v. Hayes et al., 438 
4. The jurisdiction of the superior courts cannot be taken away by 
mere implication.-- The State v. Moore & Ligon, 514 
5. The Circuit Cour: has jurisdiction to render judgment under the act 
of 1840, against an officer for a failure to return an execution to the 
Supreme Court, although the amount of the judgment may be less 
than fifty dollars.—Huggins v. Ball, Clerk, §c. 587: 


JUSTICES OF THE PEACE. 


See APPEALS From JUSTICES AND' CERTIORARI. 


LEASE. 

tr. In an action on a lease for years to recover the rent thereby reserved’ 
it is not necessary to aver in the declaration that the defendant en- 
tered upon or took possession of the premises.—Douglass § Easton v. 
The Branch Bank at Mobile, 659 

2. A stranger cannot sue upon a deed which only contains covenauts 
between the parties; although it may contain an express covenant 
for his benefit. Ib. 

3. The Bank nray sue in its own name on a lease of its real estate, 
when by the terms of the lease the rent is reserved to it, although 
the demise is inthe name of the assistant commissioner. Db. 


LEX LOCI. 

}. The law of the owner's domicil must in all cases determine the val- 
idity of every transfer or other disposition of personal property by 
the owner, whether it be inter vivos or post mortent, unless there is 
some positive or customary law of the country where it is situates 
providing for special cases, or from the nature of the particular pro- 
perty it has a necessarily implied locality.--Turner v. Feaner et als. 355 

2. The law of the place of the parties’ actual domicil must govern inx 


We 
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LEX LOCI—continvep. 
all questions of divorce, without regard to the law of the place where 
the marriage was celebrated.--Harrison v. Harrison et als. 49% 
8. A decree of divorce regularly rendered by the proper tribunal in this 
State is not invalid because the laws of the State in which the mar- 
riage was celebrated do not allow a divorce a vinculo matrimoni. Ib. 
4. The laws of the State in which a marriage is celebrated govern the 
rights of each party to the property of the other, and their subse- 
quent removal to another State ouly affects property afterwards ac- 
quired.—-Doss et al. v. Campbell, 590 
5. Therefore, where a marriage was celebrated in Texas, by the Jaws 
of which the husband acquires no interest in his wife’s property by 
the marriage, the subsequent remnoval of the parties with their pro- 
perty to this State does not subject the wife's property to the hus- 
band’s debts. Ib. 


LIBEL. 
See County Treasurer, 1. 


LIMITATIONS, STATUTE OF. 

4. A general admission of unsettletlgnatters of account is not sufficient 
to take any particular account out of the statute of limitation, unless 
it is shown that the admission was made in reference to it.—Bozley 
v. Gayle, 153 

MALICIOUS PROSECUTION. 

1, R. and L. were arrested under a warrant issued by a justice of the 
peace, charging them with having unlawfully taken the prosecu- 
tor’s daughter from his premises, and detaining her agaiust her will 
and consent, with intent to carry her out of the State. After the 
termination of the prosecution, R. brought an action against the pro- 
secutor for a malicious prosecution. To rebut the presumption of 
inalice, the defendant proved his own declarations, made after the 
abduction of his daughter, but before the issuance of the warrant, 
expressing his willingness that L. might marry his daughter. It was 
held, 

1. That the plaintiff might prove that these declarations were com- 
municated to L., although the defendant was not present when 
on communication was made. 

. That the plaintiff might also prove, that L. “did not detain the 
young lady against her will and conseut. 

3. That the plaintiff might also prove, that at the time of the institu- 
tion of the prosecution, the defendant entertained unfriendly feel- 
ings towards the family of which the plaintiff was a member.— 





Long v. Rodgers, 321 
2. To sustain au action for a malicious prosecution, there must be 
malice as well as a want of probable cause.—1b. 322 


3. There may be facts and circumstances which do not amount to pro- 
bable cause, but which, being evidence of a want of malice, may 
justify the acquittal of the defeudant upon the ground that there was 
au entire absence of malice. Ih 


ae. 
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1. An ante-nuptial contract was entered into between a woman and 


MALICIOUS PROSECUTION---continveED. 


So on the other hand, an entire absence of actnal malice may con- 
sist with the absence of every reasonable ground for a belief of the 
party's guilt: still, in such case the law implies malice, because there 
is no proof to extenuate the prosecutor's act which has been rashly 
and indisereetly done. Ib. 


. Although the defendant honestly believed that the plaintiff was 


guilty of the offence charged, and acted upon such honest convic- 
tion, yet if there was a want of probable cause, such belief would 
not excuse him, unless it was founded on facts and circumstances 
which would create such a belief in the minds of honest and rea- 
sonable men. lb 


}. If no probable cause in fact existed, and the defendant failed to use 


such precaution as a prudent man would use to ascertain that fact, 
although he acted euiirely without malice, yet in such case malice 
will be inferred from the want of probable cause. Lb. 


. In an action on the case for a malicious prosecution, the judgment 


of the justice ordering the commitment of the plaintiff is evidence, 
and in the absence of countervailing proof, sufficient evidence of 
the existence of probable cause, but the plaintiff 1s not thereby con- 
cluded from introducing proof to show that the prosecution was with- 
out probable cause aud malicious.--Ewing v. Sanford, 605 


. An action on the case for a malicious prosecution may be main- 


tained, although the warrant for the party's arrest does not describe 


the offeuce with which he was charged. and the affidavit, warrant 
for commitment and recoguizauce misdescribe it.--1b. 606 


. Wheu the facts are ascertained and undisputed, the question whether 


they constituted probable cause is a pure question of law, which 
it would be erroneous for the court to refer tothe jury; but where the 
facts are to be ascertained by the jury from evidetice which is doubt- 
ful or conflicting, probable cause becomes a question for the jury. Jb. 


10. A charge is erroueous which asserts, that if the facts establish a 


want of probable cause malice is a necessary implication indepen- 
Bes of the circumstances in proof. - lb 
. A count in case for a malicious prosecution must aver the issuance 

‘of process, properly describing it, and the plaintiffs arrest and im- 
guerra by virtue thereof.—-Sheppard v. Furniss, 760 


MANDAMUS 
1. Whether a mandamus from the Circuit Court would not lie, to require 


the Commissioners’ Conrt to proceed and exercise its discretion, 
when the record shows that its action was not predicated upon the 
facts, as they might have been made to appear, but upon a sup- 
posed legal insufficiency of the petition, which induced the court to 
repudiate the application--Qurre ?--Brooks v. Kirby, 72 
. The Commissioners’ Court cannot be compelled, by mandamus from 
the Cirenit Court, to make an appropriation forthe payment of claims 
against the couaty, before they have been audited and allowed.-- 
Falkner v. The Judge & Comm'rs of Randolph County, - 177 
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MARRIED WOMEN, SEPARATE ESTATES OF—continvep. 


her intended husband, by which it was agreed, that after the mar- 
riage had been solemnized, a certain portion of the slaves and other 
property, which the wife had in possession and in remaiuder, should 
be settled and secured by some good and sufficieut conveyance, up- 
on a trustee for the use and behoof of the wife during the term of 
her natural life, with a provision in the settlement, that the property 
thus conveyed might be changed, sold and resold, or the whole trust 
annulled, whenever the husband and wife should jointly agree to do 
so. It was also thereby agreed, that the residue of the slaves which 
the wife had should be conveyed to the trustee for the use of the 
wife, until the husband should direct them to be sold, and when sold, 

Ahe proceeds to be paid to the husband. Held, 

1. That it he manifest intention of the parties, that the wife 
should take rate estate in that portion of the property which 
was to be conveyed to the trustee “for her use and beuefit during 
the term of her natural life.” 

2. That the power given to the husband and wife, to annul the trust 
by their consent, does not subject the property to his debts. 

3. That the husband, during his wife’s life, does not take such an in- 
terest in the remainder, after the determination of lier life estate, as 
is subject to levy and sale at law.---Strong et al. v. Gregory, 146 


2. No particular language .or form is necessary to create a separate es- 


tate in a married woman, eithey by deed or will, but the intention of 
the donor or testator must clearly appear.---Cuthbert v. Wolfe, 373 


3. A conveyanice of personal property to a trustee “to aud forthe only 


use and benefit” of a married woman, creates in her a separate es- 
tate. Ib. 
An acknowledgment in writing by a married woman that an ac- 
count for medieal services, which is made out against her individu- 
ally, is just and correct, is tantamount to an express promise in 
writing to pay, and creates a charge upon her separate estate.— 
Collins et al. v. Rudolph, 616 
An ante-nuptial contract was entered into between B. and M., in 
the following language: ‘‘ Whereas a marriage is about to be so!- 
emnized between B. and M., and the said M. is likely to bring into 
the marriage property of some value, and it being desirable that pro- 
vision should be made for her maintenance and support, it is there- 
fore agreed and stipulated, that the real estate and negroes which 
were devised to the said M. by her father, and all other property 
which she may otherwise hereafter inherit, shall be held and remain 
the separate and distinct property of the said M., not subject to any 
other disposition save by the joint consent of herself and one of the 
trustees hereivafter named. The said property, however, to be and 
remain in the possession of the said B., for the benefit of the parties. 
It is further stipulated, that said property shall descend and be inher- 
ited by the children of the said M., if she has any; but if noue, or in 
case of their death before marriage or arriving at the age of twenty- 
one years, then said property to go to said B.” Trustees are also 
aN 
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MARRIED WOMEN, SEPARATE ESTATES OF—continvep. 
appointed “for the said M. to protect her interest and to attend to 
the due execution” of the instrument; and by another provision, o2e 
of the trustees “shall have full power to sell and dispose of the real 
estate of said M. whenever he may see proper co do so, and appro- 


priate the funds in such way as he may think best for her interest.” 
It was held, 


1. That the contract gives to the wife such a separate estate in the 
slaves conveyed by it,as entitles her exclusively to their labor and 
profits; and which cannot be defeated by her husband, or sub- 
jected to the paymeut of his debts. 

2. The possession of the husband “for the benefit of the parties,” 
must be construed to mean for the use of the wife during her life, 
and at her death, for those who might be entitled:t6 the remainder 


according to the provisions of the deed.—Petty et als. v. Boothe 
et als. 633 





«6. The wife’s separate estate is bound for the payment of a promissory 


note executed by her for goods, wares and merchandize furnished 


to her.and her family.—Collins et als. v. Lavenberg § Co. 682 
See Huspanp anp Wire, 1, 2, 7, 8. 
MORTGAGES. F 


1, The purchaser of an equity of redemption, at a sale made by order 
of the Orphaus’ Court, is a necessary party to a bill which seeks a 
foreclosure of the mortgage.—Hall et als. v. Huggins et als. 200 

2. All the mortgagees in whom is vested the legal title, are necessary 


parties to a bill to redeem, filed by the omen of the equity of re- 
demption.—- Woodward v. Wood, 213 


3. Wheu a special authority is vested in one or more of the mortga- 
gees for the benetit of all, all have an interest in the exercise of that 
authority, and a decree cannot be rendered affecting their interest 
unless they are all made parties to the bill. lb. 

4. If the mortgagee is only a trustee for another, the cestué que trust is a 
necessary party to a bill to redeem, unless some special reason is 
shown why he may be dispensed with. lb. 

5. When the principal debtor executes a mortgage to secure his sure- 
ties on a debt due to the Bank, the Bank is a necessary party to a 
bill to redeem filed by the assignee of the equity of redemption, un- 
less the bill alleges that the debt has been paid. lb. 


4. When mortgaged lands have been sold under a decree of foreclo- 


sure rendered by the Chancery Court, and afterwards redeemed un- 
der the statute by the mortgagor, and a conveyance taken in the 
name of a trustee for the nse and benefit of his wite, the mortgagor 
has not such an interest in the redeemed lands as can be the sub- 
ject of alevy and sale under execution atlaw.— Wilson v. Beard, 629 
7. The interest of the mortgagor, while in possession of the property 
before the law day has arrived, is subject tu levy; but when the mort- 
gagee becomes entitled to the possession, upon default being made, 
he may claim the property, and terminate the sheriff’s possession.-— 
Fontaine § Dent v. Beers § Sinith, 723 
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MORTGAGES—continvep. 
8. But if the mortgagor discharges the lien by paying the mortgage 
debt before the trial of the claim suit, the assertion ot his intervening 


claim by the mortgagee cannot prevent a condemnation of the pro- 


perty. Ib. 
9. The statutes of this State requiring the registration of mortgages, 


deeds of trust, &c. on personal property do not apply to vessels “for 
the navigation of the ocean. The evidence of title in them is to be 
looked for in their ship papers and registration according to the acts 
of Congress. Ib. 
10. When the mortgagor of personal property remains in the actual 
possession of the property before the law day, his entire interest therein, 
consisting of the usufruct of the property uutil the law day and the 


equity of redemption, may be sold under execution at law against 
him.—Harbinson et als. v. Harrell et ais. 753 


11. The plaiutiffs in execution are eutitled to precedence over a stran- 
ger to whum, alter the levy, the mortgagor has given an order on the 
mortgagee, which las been accepted by the latter, to be paid out of 
the surplus fund after satisfying the mortgage debt. Ib. 

12. The lien of the plaintiffs in execution is not affected bya sale of the 
property made, by agreement between the mortgagor and the mort- 
gagee, atier the levy, and before the law day. In such case the 
plaiutiffis would be eutitled to recover the value of the hire of the pro- 
perty from the time of the sale until the law day, and to have an ac- 
count taken of the value of the property on the law day. Ib. 

13. When the morigagees file a bill to separate their interest from that 
of the mortgagor, after the levy of an execution against the latter on 
the property, they cannot be allowed out of the mortgage fund rea- 


sonable solicitor'’s fees incurred by them in the prosecution of the 
suit. 
14. A deed of mortgage may properly be admitted of record, on proof 


by the subscribing witness that he saw the same sigued, sealed and 
delivered on the fourth day after its date. When it is not shown that 
any fraud was iuteuded, nor that any injury was done, or attempted, 
by the wrong date, the probate will be held a substa:.tial compliance 
with the statute, although it does not strictly accord with the form 
prescribed by it. Ib. 

15. In taking an account of the mortgage fund after a sale of the pro- 
perty, the plaiurtiffs in execution cannot take advantage of usury in 
the mortgage debt. 

NOTICE. 

1. Au endorser who is fully indemnified, or one for whose accommo- 
dation the note was drawn and who has received the be..efit of it, is 
not eutitled to notice of its non-payment.—Holman v. Whiting, 703 

2. After the rendition of a judgmeut, the defendant is eutitled to notice 
of a motion by the plaintiff for leave to substitute papers aud file 
a as a part of the record of the cause.—Murray § Durand, Ex’rs, 

Tardy, 710 

3. When a bill endorsed by a partnership is dishonored after a disso- 


lution of the firm, notice of protest to any one of the late partners is 
suilicient to bind all.--Coster, Robinson § Co. v. Thomason, use, §c., 717 
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NOTICE--conTInveD. 

4. A recital in the notary’s certificate of protest, that “notice of the 
protest had been left at the offices of the endorsers,” is not, of itself, 
sufficient to charge an endorser with notice. Ib. 

5. When a willis admitted to probate without notice having been 
given to those who are entitled to notice, the probate will be set 
aside on their application to the court.—Roy v. Segrist et als. 810 

6. In such case the party who was eutitied to notice may propound 
his interest to the court by petition, and be made a party to the pro- 
ceedings so as to sue outa writ of error. Ib. 

7. The widow and uext of kin of a decedent are entitled to notice of 
an application to admit his will to probate. The disjunctive con- 
junciion “ or,” as used in the statute, (Clay’s Dig. 303, 2 34,) is a mis- 
priut for “and.” Ib. 

PARENT AND CHILD. 

1. A father, «ho by reason of his poverty and bodily infirmity has be- 
come unable to support his infaut daugliter, has a right to resort to 
the court of equity which has appointed a trustee of her estate, to 
have an allowance for her support aud education decreed to be paid 
by such trustee out of the aunual income of her estate.— Watts v. 
Steele, Trustee, 656 

2. When a father pays without objection an account coutracted by his 
minor son while attending school at a distance from home, the pay- 
ment is equivalent to a recognition of the son’s authority to bind him, 
and will reuder him liable on a similar account subsequently con- 
tracted.— McKenzie v. Stevens, 691 

3. When a pecuniary legacy, bequeathed to children who die during 
infancy leaving no issue, brothers or sisters, is received by their fa- 
ther after their death, his tite is prima facie good, aud requires no 
action of the court to settle it; and therefore the personal representa- 
tive of the infants is not a uecessary party to a bill filed by their fa- 
ther’s administrator, asking the direction of the court in the consiruc- 
tion of his will, the establishment of certain charitable bequests ere- 
ated by it. the marshalling of the assets, distribution of the estate, &c. 
Carter & W:fe et als. v. Balfour's Adm’r, 814 

PARTNERSHIP. 

1. In equity partnership debts are considered joint and several, and 

the joint creditors have the right to proceed against the estate of a 

deceased partners, if the surviving partners are iusolveut aud there is 

no joiut fund to which they may resort.--Emanuel v. Bird, adm’r, 596 

. In the administration of partnership assets partnership debts are en- 

titled to priority over the individual debts of the partiers. Ib. 

3. In the adininistration of the separate estate of a deceased partner, 
his separate creditors are entitled to priority over the joint creditors, 
so long as there is a joint fuud.to which the latter may resort. Ib 

4. Wher: the surviving partners are insolvent aud there is vo joint fund 

to which the partnership creditors may resort, they are entitled to 

share in the assets of the deceased partner parz passu, with his sep- 
arate creditors. 


i) 
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PARTNERSHIP—continvep. 

_ 5, Whether a partnership creditor-can participate in the administration 
of an insolvent estate, when the surviving partners are solvent— 
Quere ?---Jb. 597 

. 6. When a bill endorsed by a partnership is dishonored after a dissolu- 
tion of the firm, notice of protest to any one of the late partners is 
sufficient to bind all.— Coster, Robinson § Co. .v. Thomason, use §c. 717 

.7. Acontract by which the plaintiff agreed to serve the cefendant as 
an overseer for one year, to furnish a certain number of, hands and 
horses which were to be worked on defendant's plantation with his 
han Js aud horses, to defray the expenses of himself, his:shands and 

horses, and to receive one-fourth part of the crop raised as his com- 
pensation, does not make the parties partners inter sese——Moore v. 
Smith, 774 

PLEADING AND.PRACTICE AT.LAW. 

1. Ifa writ issue against three defendants, which is served upon two 
of them only, and an alias is issued and served upon all, it is errone- 
ous to render judgment by default against all of them, at the term to 
which the alias writ is returnable. --Griffin, Rayfield & Griffin v. Wil- 

27 





son, 
.2. If an attachment be issued without: the bond and affidavit required 


by the statute, it can only be abated on the plea of the defendant.--- 
irkman & Rosser v.. Patton, 32 


.3. When a sheriff justifies under mesne process, after the time appoint- 
ed for its return, he must either aver its return, or show some legal 
excuse why it was net returned.---Kirksey, Trustee, §c. v. Dubose, 43 

4. It is erroneous to render judgment by default, before.a declaration 
has been filed.---Amason v. Nash et al. 104 
5. When there are several counts in the declaration, and a plea is 
pleaded to only a portion of them,a demurrer to such a.plea may be 
visited upon the counts to which it relates.---Henderson v. Hale, 154 
6. When the defendant, instead of demurring .to a replication, takes 
issue upon it, he cannot test its legal sufficiency by a motion to ex- 
clude evideuce, which tends to establish it.--Coster v. Brack, adm’r, 210 
7. When the endorsement on a writ states that the suit is founded on 
a refunding bond given to the plaintiff as administrator, while the 
writ is in the name of the plaintiff individually, and the declaration 
agrees wijh the writ, there is not such a variance between the en- 
dorsement and the declaration, as will authorize the court to reject 
the latter.---Smith et ql. v.:Wiley, 216 

;8. Wheu a cause has.been transferred to the Circuit Court, under the 
act of February 11,.4850, (Pamphlet Acts, p. 34,) after the appear- 
ance term of the County Court, it is not erroneous to enter judgment 


by default at the. first succeeding texm of the Circuit Court.---Falk & 
Rosenthal .v. Reese, use §c. 240 


.9. If two or more persons are bound jointly, but not severally, and one 
is sued alone, he can only take advantage of the non-joinder of the 
others by plea in abatement, and cannot insist on the omission un- 
der the general issye.---Henderson v. Hammond, 340 

40. In debt on bond, the breaches assigned, whether in the declaration 
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(PLEADING AND PRACTICE AT LAW—continvugp. 
or by a replication, must show that the plaintiff has a cause of ac- 
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tion.---Garrett & Hill v. Logan, 344 
41. The character of a suit is determined by the declaration, and not 
by the plea.---Lyon’s Heirs v. Mottuse, 463 


12. A general order of continuance of all causes not otherwise disposed 
of, if made at the suggestion, ar with the consent of the parties, or 
their counsel, would operate as a continuance entered in each case 
by consent, and would be a campletion of the business of the conrt 
justifying its adjournment.---Eg parte Croom § May, 563 

13. When the judgment entry recites that the jury after deliberating a 
reasonable time were unable to agree upon a verdict. that the court 
had disposed of the business before it, and that it was absolutely 
necessary that the term of the court should then be closed, the jury 

may .properly be discharged and a mistrial entered.---Powell v. The 

| State, 577 

14. In,debt on bond, a demurrer will not lie toa whole count which 
assigus several breaches, some of which are good.---Wilson, use §c. 





v. Cantrell et als. 642 
15. A demurrer toa plea opens the previous pleadings and reaches 
back to the declaration.---Chaudron v. Fitzpatrick, Gov'r, §c. 649 


16. An action of debt on a bond payable to the Governor for the time 
being aud his successors in office cannot be maintained in the name 
of the obligee, as Governor, after he has gone out of office, unless 
the suit is brought for the use of a third person who may be respon- 
sible for the costs and entitled to the recovery. 

17. Under the statutes and rules of court regulating.the action of eject- 
ment in this State, a plaintiff may proceed for his costs and dama- 
ges, after the premises have been recovered against him by an ad- 
versary plaintiff in another suit; consequently a plea puis darrein 
continuance of a recovery by a stranger is demurrable, if pleaded to 
the whole action, because it is no defence to the recovery of dam- 
ages.---Doe ex dem. Kennedy v. Holman & Howard, 734 

18. It is not error to permit the plaintiff to amend the endorsement on 
his writ, so that he may add special counts to his declaration.--- 
Moore v. Smith, 774 

PROBATE, COURT OF, AND ORPHANS’ COURT. 

1. Ina proceeding under the statute before the Orphans’ Court, to com- 
pel the administrator of a deceased vendor to make title to land, 
which had bee sold by the deceased, and for which he had exe- 
cuted his title-bend, the administrator is the only indispensable party 
defendant to the petition, and he may sue out a writ of error alone 
to reverse a decree rendered against him.---Prince, Adm’r, v. Bates, 105 

2. If the person holding the bond for title has sold a part of the land to 
a third person, the Orphans’ Court is not thereby deprived of juris- 
diction. Ib. 

3. A decree of the Orphans’ Court which does not designate the per- 
son or persons, in whose favor it is rendered, is void for uncertainty. 
Turner, Adm’r, v. Dupree’s Adm’r, 198 j 

4. A decgee of the Orphans’ Court against an administrator, in favor 
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PROBATE, COURT OF, AND ORPHANS’ COURT--continvep. 
of the distributees, is conclusive on him and his securities, and it 
cannot be impeached on the ground that the parties in whose favor 
the decree was rendered, are not distributees.---Lamkin et al. v. 
Heyer et al. 228 
5. A decree of the Orphans’ Court, in favor of husband and wife for the 
wife’s distributive share of an estate, cannot be amended at a subse- 
quent term nunc pro tunc, in favor of husband and wife for the sepa- 
rate use of the wife, when the record does not disclose the name of 
the wife, and show that her interest in the estate accrued after the 
passage of the Act of 1848.---Kidd v. Montague, 619 
See Exror, 15, 16, 17. 
Estates or Deceasep Persons. 
ExecuTors AND / DMINISTRATORS. 
GuarDIAN AND Warp. 


REAL ACTIONS. 
1, A writ of right at common law would lie only to recover a fee sim- 


ple estate, and in favor of him who had the fee simple title.—Lyon’s 
Heirs v. Mottuse, 463 


2. A count which does not allege a seizin in fee simple, either in the 
demandaut or in the ancestor through whom he claims, is defective 


as a couut in a writ of right, although it alleges the disseizin of the 
demandauts ancestor. Ib. 

3. But it is sufficient as a count ina writ of entry sur disseizin, espe- 
cially after verdict, the gist of that action being the wrongful dissei- 
ziu without regard to the mere right of property. 1b. 

4. A count which alleges the disseizin of the demandant’s ancestor, 
and which is insufficient as a count in a writ of right for want of an 
avermeut of seizin in fee, must be considered as a count in a writ 
of eutry. Ib. 

SALES, JUDICIAL. 

1. The title of one who claims under a purchase ata sheriff's sale, 
made by virtue of a *venditiont exponas” from the Circuit Court, can- 
not be collaterally impeached, on account of the irregularities in the 
proceedings npou which the order of the Circuit Court is founded.— 
Weir v. Clayton, 132 

2. An order of sale made by the Circuit Court, which recites the issu- 
ance of au execution by a Justice of the Peace of the county in which 
the lands lie, and its levy by a constable of that county, and also 


states the uumbers of the land, is sufficient, although it does not desig- 
nate by uame the county or the district in which the lauds lie. Jb. 
3. The deed of a sheriff or marshal cannot be collaterally impeached 
on account of any irregularities in his proceedings, or in the process 
under which he sold the land.---Pollaad v. Cocke, 188 
4. When land is sold under an alias execution. and no objection to its 


regularity is made in the court below, it will be presumed that a pre- 
vious execution was regularly issued. Ib. 
5. If a deed is not registered within the six months prescribed by the 
statute, nor until afier the rendition of a judgmeut against the ven- 
dor in favor of a creditor who had no notice of the deed, its subse- 
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SALES, JUDICIAL—continvep. 
quent registiation cannot relate back so as to defeat or postpone the 
lien of the judg: ieut. lb. 

6. A sale made in the Southern District of this State, by the United 
States Marshal of that District, of lands situated in the Middle Dis- 
trict, is absolutely void; and his deed to the purchaser may be im- 
peached collaterally.---Jb. 189 
See Estates or Deceasep Persons, 5. 


SCIRE FACIAS. 

1. A scire facias to revive a judgment, as to costs, against an adminis- 
trator, the damages having been paid, is sufficient if it substantially 
describes the judgment, although it does not state the amount of 





the costs.---Barron, Adm’r, v. Tart, 78 
2. A scire facias cannot revive a judgment on which no execution 
could ever have issued.--- Turner, Adm’r, v. Dupree’s Adm’r, 198 
See Corporations, 1, 2, 3, 4. 
SET-OFF. 


i. Courts of equity put the same construction on the statutes of set-off, 
in the absence of all intervening equities, as do the courts of law.--- 
McKimley v. Winston, 301 

2. In an action to recover a debt due from the defendant to the plain- 
til individually, the defendant cannot set-off a debt due from the 
plainiiff to a firm in which they are both partners. Ib. 


SPANISH LAND TITLES. 

See Esectment, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15. 

SPECIFIC EXECUTION. 

See Cuancery, 20, 21, 22, 23, 24, 25. 

SUPERSEDEAS. 

i. A supersedeas to restrain the execution of a writ of habere facias pos- 
sessionem canuot be granted in vacation on the petition of a stranger 
to the judgmeut.—Grant v. Kennedy, 226 

2. Whew issue is takeu upon the facts stated in a petition for a superse- 
deas, neither the affidavits of the parties nor the depositions of incom- 
Rwy witnesses are admissible.--Bower et al. v. Saltmarsh, 274 
. The defeudaut in a judgment hasa full and complete remedy at 
+ by supersedeas, to obtain credit for a part payment of the judg- 
meut, aud couseqnently such payment constitutes no ground for 
equitable relief.— Perrine v. Carlisle, 686 

SURETIES. 

1. The sureties of a justice of the peace on his official bond are only 
bouud for the faithful performance of his ministerial duties, and not 
for errors, mistakes and omissiuns of a judicial character._-McGrew 
& Beck v. The Governor, use, &c., 89 

2. The lability of the sureties of a county officer does not cease upon 
their application to the Couuty Judge to require a new bond from 
the officer, but continues until the new bond is given, or until the 
office 1s declared vacant on accouut of the officer’s failure to give it. 

— Armstrong et al. v. Pugh, 20! 

3. When lauds are sold uuder an execution against the principal deb: 
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SURETIES--contmnvep. 
or, aud purchased by one of his sureties with money belonging: to 
himself and another co-surety, a third co-surety cannot claim to par- 
ticipate in the benefit of the purchase as an indemnity against his 
liability with the other sureti¢s.——-Crompton et als. v. Vasser, Ex’r., 259 

TRESPASS. 

1. ‘Trespass is the only remedy for damage occasioned to the plaintiff 
by the malicious-act of the defeudant in causing an execution issued 
against a third person to be levied on property belonging to the plain- 
tif— Tatum & Smith y. Morris, 302 

2. The mete recovery of a judgment against one of several joint tres- 
passers will not preclude the plaintiff from proceeding to judgment 





against the o*hers.—Blann v. Crocheron, 647 
3. Whether suing out execution on his judgment will bea bar to a 
subsequent suit against others. Quere? Ib. 


See Action on THE Case. 


TROVER AND CONVERSION. 

}. The recovery and satisfaction of a judgment in‘an action of trover, 
for the couversion of a slave, who was drowned while in the’ pos- 
session of the defendant under a contract of hiring, damages being 
assessed for her value at the time of the conversion, vests the title in 
the defendant from the time of the conversion, and hire cannot be 
recovered for the unexpired term.—Smith, use, &c. v. Hooks etal., 101 

. Iman action of trover for the conversion of a promissory note, the 
plaintiff may recover upon proof of his previous possession of the 
note, notwitlstanding the legal tice to it, and the right to sue for the 
money due thereby, are shown to be in another person. If the de- 
fendant would protect himself by showing an outstanding title in 
another, he must connect himself with it, by showing that he acted 


~ 


under the authority of the real owner.—-Lowremore v. Berry, 130 
3. Trover will uotlie for the conversion of a promissory note, after it 
, has been paid, or legally discharged in any manner. Ib. 


4. But if the note has not been paid, or legally disclhrarged, trover will! 
lie for its conversion, although tae word “paid” has been written 
across the face of it by mistake, or by one without authority. Ib. 


TRUSTEES AND CESTUIS QUE TRUST. 
1. A bill which seeks to enforce the execution of a trust in the name 
of a mere volunteer, and for his benefit, must allege a declaration of 
the trust in his favor.--Crompton et als. v. Vasser, Ex'r , 259 
. Courts of equity will not enforce, as im favor of a volunteer, a pure- 
ly votantary trust which is executory.--#. 260 
But When a‘ person has constituted himself a trustee for another, 
and the relation of trustee and cestui que trust has been fully establish- 
ed, the trast may be enforced in equity forthe benefit of the cestui 
que trust, although he is a mere volunteer. Ih. 
4. Expenses properly incurred by a trustee in the execution of his du- 
ties as such are a charge or lien upon thie trust estate, and the cestuis 
que trust, or their assigus, cannot compél him to convey iu equity 
until his demands against the estate are satisfied.—-Jones v. Dawson 
et als., 672 
5. But persons who are employed by the trustee, in about the bu- 
siness of the trust property, must look to him personally for payment, 
and cannot proceed directly against the trust fund. Ib. 
(Darean, C. J., dissented from the second point of this case, and ad- 
hered to the decision in Coopwood et al. v. Wallace, 12 Ala. 780.) 
6. Cestuis que trust for life, who are in possession of the trust ¢state, are 


to 
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TRUSTEES AND CESTUIS QUE TRUST—coxrinvep. 


liable forall current expenses attending the etijoyment of the prop- 
erty, and such expenses constitute no charge upon the corpus of the 
trust. Ib 


7. When no provision is‘made in the deed for the resignation of the 


trustee therein appointed, there are but two ways in which a trus- 
tee can resign his trust after having once acceptéd, viz., in the sum- 
mary manner pointed out in the statute. (Clay’s Dig. 581,) or by the 
permission of a Court of Chancery.—Drane v. Gunter, 731 


8. An instrument in writing-executed by the trustee, purporting to be 


a resignation of his trust and a transfer of the trust estate to another 
person, as trustee, with the consent and approbation of the cestuis 
que trust, creates no vacancy in the trusteeship until ratified by the 
court, whenihe deed confers no such power'on the trustee. Ib. 


9. When the objects of a trust are fully performed, the title of the trustee 


ceases, aud the legal as well as the equitable title vests in the ben- 
eficial owner, unlessthe intention of the gfantor'that the legal title 
should continue in the trustee clearly appears.--Comby et als. v. Mc- 
Michael et als., 747 


VENDOR AND VENDEE. 


. Although itis the duty-of the vendor to disclose to the vendee such 
intrinsic defects in the property sold as materially affect its nature 
and’ condition, which lie especially in the knowledge of the seller, 
and which the purchaser cannot, by the exercise of proper diligence, 
discover, yet the law does not require him to disclose “ the fullest.ex- 
tent of that unsoundness,” by describing particularly the different 
stages and symptoms of the disease, and all the circumstances at-- 
tending it.---Armstrong v. Huffstutler, Adm'r., §¢., 51 
. When the purchaser pays what would be an inadequate price if the 
animal purchased was sound, it is a circumstance to which the jury 
may look, in connection with other proof, in determining whether or 
not he was advised of the latent unsoundness of the animal, if* there 
was any. Ib. 
. The fact that the deceased vendor assumed to sell the land and-exe- 
cuted his boud for title, raises the presumption of ownership in‘him, 
and the onus of showing an outstanding ttle is cast on the adverse 
party —Prince, Adm’r. v. Bates, 105 
. lf the person holding the bond for title has sold a part of the land to 
a third person, the Orphans’ Court is not thereby deprived of ——_ 
tion. b. 
. When the purchaser of a slave sold at’ public auction pays the pur- 
chase money after he has been informed: of the stave’s unsound- 
ness, and of facts which would constitute a fraud in‘ the sale, he 
cannot afterwards recover damages in an action of deceit, on ac- 
count of such unsoundness.—Gilmer v. Ware, 252 
. When a party purchases land in the possession of a‘ third person, 
without inquiring into his rights orthe character of his’ possession, 
he is affectec with all the equitable rights binding on his vendor, and 
he cannot set up the wantof noticeto protect himself.—Brewer v. 
Brewer & Logan, 482 
: A written instrument is required to’pass the title to’ a ship, as de- 
termining its national character; but as between vendor and pur- 
chaser, a parol sale, cousummated by delivery, will be good to pass 
the title.—Fontaine § Dent v. Beers & Smith, 723 


_ See Srautte or Fravps, 3, 4, 5. 


Deeps, 11, 12. 
Bonps, 9, 10, 11. 
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WILLS. r 


1. An instrument founded on a valuable consideration, in form a deec 
execute! by, both parties, and as such capable of fuil effect, and 
manifestly intended to convey a beneficial interest to the grantee, to 
take effect aud be enjoyed in the grantor’s life-time, must be regarded 
as a deed, aud not as a will.— Thompson et al. v. Johnson, 59 

2. The same instrumeut cannot operate both as a deed andasa will. Jb. 

3. It is not necessary that the subscribing witnesses to a will should 
be informed of its contents.—Leverett’s Heirs v Carlisle. Ez'r., 80 

4. To constitute undue influence, some act or acts must have been 
done to cause the testatrix to dispose of her property contrary to her 
desire. 1b. 

5. Whenawill is admitted to probate without notice having been 
given to those who are entitled to notice, the probate will be set 
aside ou their application to the court.—Roy v. Segrist et als., 810 

6. In such case the party who was entitled to notice may propound 
his interest to the court by petition. and be made a party to the pro- 
ceedings so as to sue out a writ of error. Ib. 

7. The widow and uext of kin of a decedent are entitled to notice of 
an application to admit his will to probate. The disjunctive con- 
junction “or,” as used in the statute, (Clay’s Dig. 303, 2 34,) is a mis- 
print for “and.” Ib 
See Bequests to CuariTaLe Societies. 


WITNESS. 

1, The maker of a deed of trust may be made a competent witness to 
sustain it, by first showing his certificate of discharge under the 
Bankrupt act, obtained subsequently to the execution of the deed, 
and alsu his release to the assignee in bankruptcy, of all interest 
which he may have in the suit.---Kirksey, Trustee, §c. v. Dubose, 44 

2. The act of 1845, which renders the detendaut in execution an in- 
competeut witvess on a trial of the right of property under the stat- 
ute, allowing a claim to be putin to property levied on, is i deroga- 
tion of the common law, aud will not be extended to the ordinary 
common law actions, or causes in equity, for the recovery of dama- 
ges, or the specilic property, in which the title may be put iv issue. Jd. 

3. A constable, who has collected money on an execution, is an in- 
competent wituess. without a release, to prove that he has paid it 
over tothe justice of the peace who issued the execution.—McGrew 
& Beck v. The Goveruor, use, &c., 89 

4. An ageut is a competent witness for his principal to prove that he 
has paid over money left with him by his principal for that purpose.— 


The Governor, use, &c. v. Gee et als., 199 
5. A person whose iuterest in the event of a suit is precisely balanced 
is a competent witness. Ib. 


6. A distributee of au estate may become a competent witness for the 
administrator by releasing to him his distributive share of the estate. 


—Herndon'v. Givens, Adm’r., _ 313 
7. But he is not a competent witness to prove the execution of his 
own release. Ih. 


8. A wituess cannot be impeached by proof of contradictory state- 
ments previously made by him, whether oral or writtea, without 
first giving him: an oppoctunity to explain such previous statements. 

—Powell v. The State, 577 

























